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DiSTBiOT  Judge  fob  the  Disxbict  of  Maine. 

1866-1881. 


DISTRICT   COURT. 


Be  JOHN  O.  DONOHUE. 

Janoabt,  1870. 

L   An  attorney  at  law  Is  not  privileir^  ^^m  disclosing  facts 
relating  to  his  client's  caose  not  confided  to  him  by  the  client 

In  Bankruptcy.  An  attorney  at  law  was  sworn  and 
interrogated  concerning  the  disposition  he  had  made  of  cer- 
tain property,  as  attorney  for  his  client,  a  bankrupt.  He 
invoked  the  privilege  of  an  attorney,  and  declined  to  answer 
unless  compelled.  The  Court  directed  the  witness  to  answer, 
and  afterwards  filed  an  opinion. 

Fox,  J.  It  is  a  mistake  to  suppose  that  an  attorney  is 
privileged  from  answering  as  to  that  which  comes  to  his 
knowledge  during  his  employment  as  attorney.  The  privilege 
only  extends  to  information  confided  to  him  by  the  client. 
Information  derived  or  obtained  from  other  persons  or  sources 
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is  not  privileged.  Spencdey  vs.  Schtdenburgh^  7  East,  857. 
The  rule  does  not  apply  to  the  discovery  of  facts  within  the 
knowledge  of  the  attorney  that  were  not  communicated  or 
confided  to  him  by  his  client,  although  he  became  acquainted 
with  them  while  engaged  in  his  professional  duty  in  his  client's 
cause. 

In  Coveney  vs.  Tannahilly  1  Hill,  83,  it  was  decided  that 
if  an  attorney  was  present  at  the  transaction  of  business 
between  his  client  and  another,  he  is  not  privileged  as  to 
what  then  took  place. 

In  Whiting  vs.  Barney^  80  N.  Y.,  342,  Judge  Ingraham 
says :  "If  he  was  only  the  counsel  of  Barney,  then  the  decis- 
ions settle,  that  the  disclosures  being  made  in  presence  of  a 
third  party,  they  are  not  privileged." 

The  answers  to  the  questions  put  could  not  disclose  any 
privileged  communication.  They  only  require  him  to  dis- 
close his  own  proceedings  in  disposing  of  a  stock  of  goods, 
and  what  disposal  he  has  made  of  the  proceeds.  His  own 
acts  are  inquired  about,  not  what  his  client  may  have  com- 
municated to  him.  These  acts  were  not  strictly  in  the  line 
of  his  professional  duties  as  an  attorney ;  but  such  as  any 
other  agent  could  have  performed. 

In  Shauness^  vs.  Fogg^  16  La.  An.,  830,  the  same  line  of 
inquiry  was  made  to  a  witness,  and  he  was  required  to  answer 
who  was  his  client,  when  that  relation  commenced  and  ended, 
what  money  he  had  received  and  paid  over,  and  to  whom. 

Answers  to  stand. 
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Be  NORRIS,  HULL  &  CO. 

Januabt,  1870. 

1.  The  holder  of  a  note,  sifipaed  by  a  firm  payable  to  one  of  the 
partnero  and  endorsed  by  him,  given  in  renewal  of  the  partner's 
note  endorsed  by  the  firm  to  raise  the  partner's  share  of  the  firm 
capital  as  authorized  by  the  articles  of  copartnership,  may  prove 
the  same  in  bankruptcy  against  the  firm  assets ;  but  having  knowledge 
of  all  the  facts,  he  may  be  required,  before  taking  a  dividend  from 
the  firm,  to  apply  in  payment  of  the  note  any  security  pledged  by 
the  partner  whose  surety  the  firm  in  fact  was. 

2.  The  holder  of  a  note,  signed  by  a  partner  and  endorsed  by  the 
firm,  may  prove  the  saipe  in  bankruptcy  against  the  assets  of  the 
firm  without  first  applying  to  its  payment  securities  pledged  by  the 
partner  to  secure  it. 

8.  The  endorsement  of  a  firm,  made  by  a  partner  to  raise  money 
for  his  own  benefit,  binds  the  other  partners  when  the  firm  books 
disclose  the  entire  transaction  and  they  make  no  objection  to  it. 

4.  The  holder  of  a  note,  signed  by  a  firm  and  endorsed  by  a  partner, 
the  proceeds  of  which  were  credited  upon  the  firm  books  and  received 
by  the  firm,  may  prove  the  same  in  bankruptcy  against  the  firm 
assets,  even  though  the  assignees  show  that  the  partner,  with  the 
assent  of  his  copartners  and  without  fraud,  drew  for  his  own  use 
firm  assets  so  received. 

In  Bankruptcy.  Proof  of  Debt.  Appeal  by  the 
assignees  from  the  allowauce,  by  Mr.  Register  Fessenden,  of 
a  proof  of  debt  against  firm  assets. 

Mr.  Charles  P.  Mattocks  and  Mr.  Edward  W.  Fox^  solicitors 
for  appellants. 

Mr.  William  L.  Putnam^  solicitor  for  appellee. 

Fox,  J.  The  assignees  in  bankruptcy  of  this  firm  have  ap- 
pealed from  the  allowance  by  the  register  of  the  proof  of  debt 
by  John  E.  Donnell  for  $28,448.86  on  sixteen  notes,  given  by 
the  firm  to  John  T.  Hull  and  endorsed  by  him  and  Robert  I. 
Hull,  the  notes  having  been  discounted  on  the  endorsement 
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of  said  Donnell  and  subsequently  taken  up  by  him.  In  his 
proof  he  states  that  he  has  no  security  upon  any  property  be- 
longing to  the  copartnership,  but  holds  as  collateral  security 
forty  second  mortgage  bonds  of  the  Portland  Real  Estate  and 
Building  Co.  for  il,000  each,  and  two  bonds  of  the  Portland 
Tenement  House  Co.,  belonging  to  John  T.  Hull  individual- 
ly, and  that  copies  of  the  agreement  under  which  be  holds 
said  bonds  are  annexed  and  made  part  of  his  proof.  He  also 
holds  nine  second  mortgage  bonds  of  said  Real  Estate  and 
Building  Co.  for  1^1,000  each,  as  collateral  security  for  the  note 
of  $5,000,  one  of  the  sixteen  for  which  there  is  no  written 
agreement. 

The  copartnership  of  Norris,  Hull  &  Co.  was  entered  into 
on  the  first  of  Sept.  1871  by  W.  G.  Norris,  John  T.  Hull  and 
Robert  I.  Hull,  for  the  manufacture  of  shoes  in  Portland. 
Norris  was  to  contribute  his  time  and  skill,  but  no  other  cap- 
ital. The  Hulls  were  each  to  contribute  to  the  capital,  five 
thousand  dollars  in  cash  or  by  use  of  the  firm  name  for  their 
individual  benefit,  they  paying  the  discount  upon  such  paper. 
The  articles  of  copartnership  are  of  an  uncertain  and  some- 
what ambiguous  nature;  but  it  is  conceded  by  both  sides 
that  each  of  the  Hulls  was  to  furnish  capital  to  the  extent  of 
$5,000  with  the  privilege  of  procuring  this  sum  upon  the 
paper  of  the  firm  which  was  to  remain,  as  between  the  par- 
ties, the  individual  liability  of  the  Hulls.  Such  notes  were 
to  be  assumed  and  discharged  by  them,  the  firm  to  be  exon* 
erated  from  any  liability,  by  such  use  of  its  name  for  the 
benefit  and  convenience  of  the  Hulls.  The  firm  continued 
in  business  until  Feb.  6,  1874,  when  it  suspended  payment, 
being  deeply  insolvent. 

The  principal  objection  made  to  the  allowance  of  this  claim 
is,  that  the  notes  in  proof  were  renewals  of  prior  notes  which 
originally  were  the  individual  liabilities  of  the  Hulls  and  from 
which  the  firm  of  Norris,  Hull  &  Co.  derived  no  advantage ; 
that  Donnell  was  well  aware  of  these  facts,  and  in  Aug.  1873, 
induced  John  T.  Hull,  without  the  knowledge  of  Norris,  to 
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change  the  form  of  the  notes,  substituting  as  promisors,  the 
firm,  instead  of  John  T.  and  Robert  I.  Hull,  in  fraud  of  the 
ereditors  of  the  copartnership. 

It  appears  that  John  T.  Hull  was  the  financier  of  this  firm 
from  the  commencement,  and  was  interested  at  the  same 
time  with  his  brother  Robert  in  certain  real  estate  transactions 
in  this  city,  and  was  also  erecting  a  block  of  houses  on  Carrol 
street.  He  was  in  the  habit  of  receiving  large  sums  on  ac- 
count of  these  real  estate  transactions,  all  of  which  are  cred- 
ited on  the  books  of  the  firm,  and  went  into  their  cash,  and  he 
also  made  payment  therefor  as  required.'  Much  of  the  diffi- 
culty in  this  investigation  has  arisen  from  the  various  ac- 
counts kept  by  him  in  the  company  books  with  these  con- 
cerns, and  by  his  appropriation,  of  the  amounts  in  his  hands, 
from  time  to  time  to  the  one  purpose  or  the  other,  according 
as  the  condition  of  the  particular  account  might  render 
necessary. 

In  order  to  raise  their  proportion  of  the  capital,  the  Hulls 
made  two  notes  for  (15,000  each,  payable  to  and  endorsed  by 
the  firm,  which  were  subsequently  endorsed  by  Donnell  as 
security  for  which  liability  he  received  from  John  T.  Hull, 
Dec.  6, 1871,  200  shares  of  stock  in  the  Portland  Real  Estate 
and  Building  Co.  In  August  1878,  a  new  arrangement  was 
made  by  the  Hulls  and  Donnell  by  which  he  agreed  to  en- 
dorse for  them  and  the  firm  not  exceeding  $25,000,  for  which 
he  held  as  collateral  forty  second  mortgage  bonds  of  <^1,000 
each  of  the  Portland  Real  Estate  and  Building  Co.,  and  two 
first  mortgage  bonds  of  $500  each  of  the  Portland  Tenement 
House  Co.  The  200  shares  of  stock  held  by  Donnell  were, 
before  that,  exchanged  for  twenty  second  mortgage  bonds 
of  the  Portland  Real  Estate  and  Building  Co.  By  the  agree- 
ment executed  August  5th,  it  was  stipulated  that  '^this  collat- 
eral security  should  be  held  for  all  past,  present  and  future 
endorsements,  and  other  liabilities  for  said  Hull,  or  Norris, 
Hull  &  Co.,  and  for  all  past,  present  and  future  indebtedness 
of  them  or  either  of  them  to  said  Donnell." 
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The  claims  preseuted  by  Donnell  may  be  divided  into  three 
classes : 

I.  This  class  contains  only  one  note  of  $5,000,  dated  Nov. 
29, 1878,  payable  in  four  months,  as  has  been  already  stated. 
The  note  now  presented  is  the  note  of  the  firm,  payable  to 
John  T.  Hull,  and  endorsed  by  him  and  his  brother,  R.  I.  Hull. 
It  is  not  denied  that  this  note  was  a  renewal,  and  it  appears 
to  have  been  originally  one  of  the  notes  made  by  the  Hulls 
to  raise  their  share  of  the  capital.  As  first  drawn,  it  was  the 
promise  of  the  Hulls  payable  to  Norris,  Hull  &  Co.,  and 
endorsed  by  them  and  by  Donnell,  and  the  money  was  raised 
thereon.  This  note,  as  between  the  firm  and  the  Hulls,  was 
their  individual  debt,  which  they  were,  by  the  articles  of  co- 
partnership, bound  to  pay  and  discharge,  and  to  save  harm- 
less the  firm  from  all  loss  or  liability  on  account  thereof.  It 
is  shown  that  Donnell  was  informed  of  the  substance  of  the 
articles  of  copartnership,  and  of  the  purpose  for  which  this 
note  was  issued,  and  of  the  various  renewals  and  modifications 
by  which  the  firm  eventually  became  promisors  for  this  sum, 
instead  of  endorsers. 

The  change  of  the  relation  of  the  parties  to  this  paper 
can  not  affect  their  rights  in  the  present  controversy,  as  Don- 
nell, from  the  commencement,  has  been  fully  aware  of  the 
consideration  and  purpose  for  which  this  paper  was  made, 
and  of  the  real  relation  of  the  parties  thereto.  From  its  very 
commencement,  the  firm  was  liable,  but  in  reality,  as  between 
the  firm  and  the  Hulls,  it  has  always  remained  the  individual 
liability  of  the  Hulls,  and  nothing  has  been  done  which  can 
affect  or  in  any  way  change  this  relation.  The  assignees 
claim  that  as  against  Donnell,  it  is  still  to  be  deemed  the 
individual  liability  of  the  Hulls,  and  that  he  can  have  no 
redress  whatever  against  the  firm  for  its  payment. 

This  question  must  depend  entirely  on  the  legal  effect  of 
the  articles  of  copartnership,  as  Donnell  admits  he  had  cog- 
nizance of  them.  From  them,  it  appears  that  while,  as  be- 
tween the  firm  and  the  Hulls,  they  were  to  assume  and  dis- 
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charge  the  notes  on  which  the  capital  was  procured,  yet  the 
articles  provided  that  the  firm  was  also  to  become  responsi- 
ble upon  these  notes  to  the  holders,  and,  although  in  the 
position  of  accommodation  endorsers,  they  were  at  all  times 
accountable  as  such  endorsers  to  whoever  might  become  the 
legal  holders  of  such  paper. 

If  the  present  claim  was  founded  on  the  original  note  of 
the  Hulls  as  makers  and  the  firm  as  its  endorsers,  the  firm  hav- 
ing by  the  original  contract  stipulated  that  such  should  be 
their  liability,  that  the  Hulls  should  have  the  right  to  use  the 
firm  name  upon  which  to  procure  their  capital,  Donnell 
would  be  fully  authorized,  if  he  had  subsequently  taken  up 
the  uotes,  to  enforce  his  claim  against  the  firm  as  endorsers ; 
and  in  my  view,  the  facts  here  disclose  no  valid  defence,  which 
could  be  established  by  the  firm  against  such  liability. 

This  note  must  be  considered,  for  the  purpose  of  the  pres- 
ent investigation,  as  if  it  were  the  original  note  of  the  Hulls 
endorsed  by  Donnell,  and  for  which  Donnell  held  as  collateral 
security,  as  he  states  in  his  proof  of  debt,  ^'$9,000  of  second 
mortgage  bonds  of  the  Portland  Real  Estate  and  Building 
Co."  Hull  is  to  be  deemed  the  party  primarily  liable  to  pay 
and  discharge  this  note,  and  the  firm  are  his  sureties  only ; 
and  it  is  but  equitable  that  the  property  of  the  principal 
should  be  applied  to  relieve  the  estate  of  the  surety  from 
its  liability  as  far  as  practicable.  I  am  of  opinion,  therefore, 
that  although  Donnell  has  the  right  to  prove  the  full  amount 
of  this  note  against  the  firm  estate,  yet  the  court  may  with- 
hold the  payment  of  any  dividend  therefrom  until  he  has  ex- 
hausted the  security  given  to  him  therefor  by  the  principals ; 
that  while  he  is  entitled  to  receive  the  full  amount  of  the 
note  from  the  parties  thereto,  he  should  be  ordered  and  re- 
quired to  convert  the  security  into  money,  and  ascertain  what 
may  be  realized  therefrom,  and  apply  the  same  to  the  pay- 
ment of  the  note ;  and  for  any  balance  remaining  unpaid,  he 
may  receive  the  dividends  from  the  estate  of  the  firm,  until 
he  shall  have  been  paid  the  full  amount  of  his  claim. 
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n.  This  class  contains  three  notes  given  by  the  firm  to 
John  T.  Hull ;  one  for  13,000  dated  Oct.  4, 1873,  which  was 
a  renewal  of  the  Huirs  promise  on  a  like  amount  dated 
August  1, 1878.  A  second  for  a  like  sum  and  of  like  terms, 
dated  Oct.  10,  1878,  given  in  renewal  of  HulFs  note,  dated 
July  7, 1878,  and  the  last,  for  12,800,  dated  Nov.  19th,  and 
given  in  part  renewal  of  Hull's  note  dated  July  16, 1873.  All 
of  these  notes,  having  in  their  inception  been  the  promise  of 
the  Hulls,  and  the  firm  having  appeared  thereon  merely  as 
endorsers,  it  becomes  necessary  to  examine  and  determine  what 
was  the  exact  relation  of  the  firm  to  these  notes,  and  the  pur- 
poses for  which  they  were  given.  The  cash  book  of  the  firm 
shows  that  the  firm  in  fact  received  the  full  amount  which 
was  realized  from  these  notes ;  it  is  all  there  credited  by  the 
firm ;  and  it  further  appears  that  it  was  not  uncommon  for 
John  T.  Hull  to  raise  money  for  the  firm  on  paper  of  a  similar 
kind,  and  that  the  books  of  the  firm  disclosed  the  true  state 
of  these  transactions.  These  notes  were  originally  made  for 
the  sole  use  and  benefit  of  the  firm,  and  although  the  Hulls 
appeared  as  the  parties  primarily  liable  as  the  promisors,  and 
the  firm  only  secondarily  accountable  as  endorsers,  yet  in 
truth,  their  relations  inter  aese  were  exactly  the  reverse,  and 
the  firm,  having  derived  the  advantage  from  this  paper,  was 
bound  to  bear  the  burden  of  its  payment  and  indemnify  the 
Hulls  therefrom.  It  is  claimed  by  the  assignees  that  al- 
though such  was  the  apparent  condition  of  things,  yet  in  fact 
the  money  realized  from  these  notes  was  in  a  short  time  with- 
drawn by  John  T.  Hull  from  the  firm,  and  applied  to  the  pay- 
ment of  claims  against  him  on  account  of  real  estate;  but 
the  books  do  not  disclose  that  such  was  the  state  of  accounts 
at  that  time. 

On  the  first  day  of  August,  which  was  the  date  of  the  last 
of  the  original  notes,  there  stood  on  the  firm  books  to  the 
credit  of  the  Hulls  almost  J10,000 ;  and  nearly  the  whole  of 
this  amount  so  continued  until  the  first  of  September  follow- 
ing ;  but  soon  after  that,  considerable  drafts  were  made  upon 
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this  credit,  which  were  continued  until  the  whole  was  with- 
drawn and  the  Hulls  became  indebted  to  the  firm.  The  books 
from  day  to  day  disclosed  the  conduct  of  John  T.  Hull.  There 
were  no  false  entries  or  concealments  of  any  of  his  proceed- 
ings. That  he  was  procuring  money  on  the  credit  of  the  firm 
was  quite  apparent,  and  it  was  equally  apparent  what  disposi- 
tion he  made  of  it.  Norris,  therefore,  as  one  of  the  firm,  was 
chargeable  with  notice  of  what  the  firm  books  disclosed,  and 
he  not  haying  made  objection  thereto,  must  be  deemed  to 
have  assented  to  the  conduct  of  the  business  by  his  copartner. 

It  is  objected,  that  by  the  change  of  the  relation  of  the 
parties  to  these  notes  after  Aug.  8d,  a  fraud  on  the  creditors 
of  the  firm  was  accomplished;  that  the  object  was  to  so 
arrange  matters  ^^thatin  case  of  the  bankruptcy  of  the  makers 
of  these  notes,  dividends  from  the  copartnership  could  be 
drawn  for  the  full  face  of  the  notes,  without  being  compelled 
to  deduct  the  Talue  of  the  securities  received  from  the  Hulls ; 
and  that  in  fact,  it  was  an  attempt  on  the  part  of  the  Hulls 
to  pay  their  individual  debts  from  the  assets  of  the  copart- 
nership." The  ground  work  of  this  objection  fails,  as  the 
notes  were  originally  for  the  firm's  benefit,  and  the  proceeds 
were  used  in  their  business ;  but  if  it  were  otherwise,  the 
firm  was  in  the  beginning  accountable  as  endorser,  and  the 
holders  could  have  proved  their  whole  debt  against  the  firm 
estate,  although  the  individual  members  had  given  security 
upon  their  private  estate  to  the  holders  of  this  paper.  Emery 
vs.  Canal  Nat.  Bank,  3  Cliff.,  607.  Ee  Cram,  1  Hask.,  89. 
I  am  of  opinion  that  these  notes  were  justly  and  legally  prov- 
able against  the  copartnership  estate. 

III.  This  class  is  composed  of  twelve  notes  amounting  to 
914,700,  all  having  their  origin  after  Aug.  6,  1871,  and  all 
the  promise  of  the  firm  endorsed  by  the  Hulls  individually, 
and  subsequently  by  Donnell,  the  proceeds  of  all  which  were 
credited  on  the  copartnership  books.  Upon  this  state  of 
facts  the  burden  is  certainly  upon  the  assignees  to  satisfy  the 
Court  why  these  notes  are  not  valid  claims  against  the  firm 
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The  claims  presented  by  Donnell  may  be  divided  into  three 
classes : 

I.  This  class  contains  only  one  note  of  $5,000,  dated  Nov. 
29, 1878,  payable  in  four  months,  as  has  been  already  stated. 
The  note  now  presented  is  the  note  of  the  firm,  payable  to 
John  T.  Hull,  and  endorsed  by  him  and  his  brother,  R.  I.  Hull. 
It  is  not  denied  that  this  note  was  a  renewal,  and  it  appears 
to  have  been  originally  one  of  the  notes  made  by  the  Hulls 
to  raise  their  share  of  the  capital.  As  first  drawn,  it  was  the 
promise  of  the  Hulls  payable  to  Norris,  Hull  &  Co.,  and 
endorsed  by  them  and  by  Donnell,  and  the  money  was  raised 
thereon.  This  note,  as  between  the  firm  and  the  Hulls,  was 
their  individual  debt,  which  they  were,  by  the  articles  of  co- 
partnership, bound  to  pay  and  discharge,  and  to  save  harm- 
less the  firm  from  all  loss  or  liability  on  account  thereof.  It 
is  shown  that  Donnell  was  informed  of  the  substance  of  the 
articles  of  copartnership,  and  of  the  purpose  for  which  this 
note  was  issued,  and  of  the  various  renewals  and  modifications 
by  which  the  firm  eventually  became  promisors  for  this  sum, 
instead  of  endorsers. 

The  change  of  the  relation  of  the  parties  to  this  paper 
can  not  affect  their  rights  in  the  present  controversy,  as  Don- 
nell, from  the  commencement,  has  been  fully  aware  of  the 
consideration  and  purpose  for  which  this  paper  was  made, 
and  of  the  real  relation  of  the  parties  thereto.  From  its  very 
commencement,  the  firm  was  liable,  but  in  reality,  as  between 
the  firm  and  the  Hulls,  it  has  always  remained  the  individual 
liability  of  the  Hulls,  and  nothing  has  been  done  which  can 
affect  or  in  any  way  change  this  relation.  The  assignees 
claim  that  as  against  Donnell,  it  is  still  to  be  deemed  the 
individual  liability  of  the  Hulls,  and  that  he  can  have  no 
redress  whatever  against  the  firm  for  its  payment. 

This  question  must  depend  entirely  on  the  legal  effect  of 
the  articles  of  copartnership,  as  Donnell  admits  he  had  cog- 
nizance of  them.  From  them,  it  appears  that  while,  as  be- 
tween the  firm  and  the  Hulls,  they  were  to  assume  and  dis- 
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charge  the  notes  on  which  the  capital  was  procured,  yet  the 
articles  provided  that  the  firm  was  also  to  become  responsi- 
ble upon  these  notes  to  the  holders,  and,  although  in  the 
position  of  accommodation  endorsers,  they  were  at  all  times 
accountable  as  such  endorsers  to  whoever  might  become  the 
legal  holders  of  such  paper. 

If  the  present  claim  was  founded  on  the  original  note  of 
the  Hulls  as  makers  and  the  firm  as  its  endorsers,  the  firm  hav- 
ing by  the  original  contract  stipulated  that  such  should  be 
their  liability,  that  the  Hulls  should  have  the  right  to  use  the 
firm  name  upon  which  to  procure  their  capital,  Donnell 
would  be  fully  authorized,  if  he  had  subsequently  taken  up 
the  notes,  to  enforce  his  claim  against  the  firm  as  endorsers ; 
and  in  my  view,  the  facts  here  disclose  no  valid  defence,  which 
could  be  established  by  the  firm  against  such  liability. 

This  note  must  be  considered,  for  the  purpose  of  the  pres- 
ent investigation,  as  if  it  were  the  original  note  of  the  Hulls 
endorsed  by  Donnell,  and  for  which  Donnell  held  as  collateral 
security,  as  he  states  in  his  proof  of  debt,  ^'$9,000  of  second 
mortgage  bonds  of  the  Portland  Real  Estate  and  Building 
Co."  Hull  is  to  be  deemed  the  party  primarily  liable  to  pay 
and  discharge  this  note,  and  the  firm  are  his  sureties  only ; 
and  it  is  but  equitable  that  the  property  of  the  principal 
should  be  applied  to  relieve  the  estate  of  the  surety  from 
its  liability  as  far  as  practicable.  I  am  of  opinion,  therefore, 
that  although  Donnell  has  the  right  to  prove  the  full  amount 
of  this  note  against  the  firm  estate,  yet  the  court  may  with- 
hold the  payment  of  any  dividend  therefrom  until  he  has  ex- 
hausted the  security  given  to  him  therefor  by  the  principals ; 
that  while  he  is  entitled  to  receive  the  full  amount  of  the 
note  from  the  parties  thereto,  he  should  be  ordered  and  re- 
quired to  convert  the  security  into  money,  and  ascertain  what 
may  be  realized  therefrom,  and  apply  the  same  to  the  pay- 
ment of  the  note ;  and  for  any  balance  remaining  unpaid,  he 
may  receive  the  dividends  from  the  estate  of  the  firm,  until 
he  shall  have  been  paid  the  full  amount  of  his  claim. 
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their  iDdividual  estate  is  pledged  as  security,  and  the  pro- 
ceeds of  which  must  first  be  applied  to  the  paymeut  of  this 
sum  before  the  firm  estate  can  be  called  upon  for  contribu- 
tion. There  will  still  remain  128,000,  which  has  gone  to 
increase  the  copartnership  assets,  and  for  which  the  indi- 
vidual property  of  the  Hulls  is  pledged  to  Donnell ;  but  the 
Hulls  have  withdrawn  for  their  private  benefit  about  $10,000, 
for  which  amount  they  are  indebted  to  the  partnership.  In 
this  sum  is  not  included  the  sums  taken  by  them  from  the 
firm  for  their  support,  which  appear  to  be  less  than  was 
drawn  out  by  Norris  for  the  same  purpose.  Throughout  the 
entire  existence  of  this  copartnership,  its  credit  has  been 
almost  wholly  dependent  on  the  endorsements  of  its  paper 
by  Donnell,  which  have  been  obtained  upon  the  security  of 
the  private  property  of  the  Hulls,  all  of  which  is  lost  to  them, 
and  the  larger  portion  of  which  has  gone  to  the  firm  credit. 

Appeal  dismissed.    Proof  allowed. 


Be  DWIGHT  C.  GOLDER  &  CO. 

Febbuary,  1876. 

1.  Recitals  in  an  asri^eement  between  two  persons,  that  the  note  of 
one  was  received  by  the  other  in  payment  of  a  sum  that  the  former 
was  to  furnish  the  latter  to  be  used  in  his  business,  oannot  be  con- 
tradicted by  parole. 

2.  A  firm  note  griven  by  one  partner  when  the  firm  is  insolvent, 
without  the  assent  of  his  copartners,  is  a  fraud  upon  the  firm  cred- 
itors and  cannot  be  proved  in  bankruptcy  against  the  firm  assets. 

8.  A  firm  note  given  by  one  partner  to  pay  a  firm  debt  after  the 
firm  had  been  dissolved  and  without  authority  from  the  retiring 
partners  does  not  bind  them,  and  cannot  be  proved  in  bankruptcy 
against  the  firm  assets;  but  when  received  under  a  misapprehension 
of  facts,  supposing  that  such  partner  had  acquired  a  valid  title  to  the 
firm  assets,  when  he  had  not  done  so,  the  note  may  be  surrendered 
and  the  claim  for  which  it  was  received  be  proved  against  the  firm 
assets. 
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In  Bankruptcy.  Proof  op  Debt.  Petition  by  the 
assignee  to  expurge  and  disallow  certain  debts  proved  before 
Mr.  Register  Fessenden. 

Mr.  Edward  M,  Randy  solicitor  for  creditor. 
Mr.  Choi.  P.  Mattocks^  solicitor  for  assignee. 

Fox,  J.  This  is  a  petition  by  the  assignee  of  this  firm  for 
a  disallowance  of  two  claims  proved  against  the  joint  estate 
by  J.  W.  Stevenson,  one  founded  on  a  note  for  $1500,  bear- 
ing date  Oct.  30,  1878,  payable  in  ten  months  to  the  creditor, 
and  signed  in  the  firm  name  by  Golder.  This  note  although 
made  and  executed  at  its  date,  was  not  delivered  until  some 
months  afterwards,  when  the  firm  was  deeply  insolvent.  In 
his  proof  of  debt,  Stevenson  makes  affidavit  that  ^^the  con- 
^deration  of  this  note  was  money  loaned  by  him  to  the  firm 
at  its  date,  at  their  request ;"  but  this  is  now  conceded  to  have 
been  untrue. 

In  August  1878,  Golder  and  Stevenson  entered  into  a 
written  agreement,  which  recites  that  "Stevenson. contributed 
fl500  to  the  capital  then  employed  by  Golder  in  his  busi- 
ness," for  the  use  of  which  sum  and  his  personal  services 
Golder  agreed  to  allow  him  a  compensation  of  $1,000  per  year. 
It  was  expressly  stipulated  that  this  amount  was  not  to  be 
at  the  risk  of  the  business ;  and  it  is  quite  clear  that  by  this 
agreement,  Stevenson  did  not  become  a  partner  with  Golder, 
but  only  a  servant,  having  loaned  his  employer  a  sum  of 
money  to  be  used  in  the  business,  and  for  which  and  his 
personal  services,  he  was  to  receive  a  fixed,  definite  compen- 
sation, in  no  way  dependent  upon  the  profits. 

The  agreement  recites  that  ^'$850  was  paid  in  cash,  and 
9650  by  Stevenson's  note  to  Golder  on  three  months."  It  is 
claimed  this  note  was  not  intended  as  a  payment  of  any  part 
of  the  $1500,  but  was  only  a  loan  for  the  time  being  of 
Stevenson's  credit  to  Golder.  This  view  is  directly  in  con- 
flict with  the  express  language  of  the  written  agreement  of 


80  DISTRICT    COURT, 


Be  Dwight  C.  Golder  A  Co. 


the  parties ;  and  evidence  in  conflict  with  its  provisions  on 
this  point  cannot  be  received.  The  cash  book  shows  this 
Bote  was  discounted,  and  that  on  Sept.  2d,  Golder  realized 
therefrom  8637.91. 

On  the  24th  of  Sept.,  1878,  D.  C.  Golder  and  John  T. 
Rogers  entered  into  a  written  agreement,  by  which  Rogers 
was  to  advance  Golder  $8,000  to  the  capital,  "and  also 
devote  his  own  time  to  the  business  for  a  compensation  of 
•1,100  per  year.  The  business  was  to  be  carried  on  under 
the  style  of  D.  C.  Golder  &  Co."  This  arrangement  contln- 
ued  until  Jan.  29, 1874,  when  it  was  terminated  by  mutual 
agreement. 

In  the  case  of  Mattocks  vs.  Rogers,  1  Hask.,  547,  this  Court 
had  occasion  to  determine  the  relation  of  Rogers  to  the 
business  transacted  under  the  style  of  D.  C.  Golder  &  Co. ; 
and  it  was  decided  that  while  Rogers  and  Golder  were  not 
partners  inter  «e«e,  Rogers  had  rendered  himself  accountable 
to  all  the  creditors  of  D.  C.  Golder  &  Co.,  and  that  the 
property  acquired  in  the  name  of  D.  C.  Golder  &  Co.  was  to 
be  held  and  applied  to  the  discharge  of  their  liabilities ;  and 
this  decision  was  affirmed  on  appeal  to  the  Circuit  Court. 

Rogers  advanced  to  D.  C.  Golder  &  Co.  $2000  on  the  25th 
of  September,  and  the  balance  of  the  $8,000  shortly  after- 
wards. On  the  25th  of  September,  Stevenson  let  Golder  & 
Co.  have  $650,  for  which,  he  received  a  note  from  Golder, 
signed  "D.  C.  Golder  &  Co."  payable  in  sixty  days.  This 
note  fell  due  before  his  note  for  that  amount  given  to  D.  C, 
Golder  on  Sept.  2d,  and  was  left  by  him  at  the  bank  for  col- 
lection, but  was  subsequently  withdrawn  at  Golder's  request. 
On  the  4th  of  December,  Stevenson  received  from  Golder 
&  Co.  $660,  the  entry  of  which  in  Stevenson's  hand  writing 
in  the  cash  book  is,  "Paid  note  J.  W.  Stevenson,  $660." 
The  controversy  here  is,  whether  this  amount  was  received 
in  payment  of  the  note  for  $650,  given  by  Stevenson  to 
Golder  &  Co.  Sept.  2d,  or  of  the  note  of  $650,  given  by  Gol- 
der &  Go.  to  Stevenson  Sept.  25th  on  60  days,  and  with 
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which  Stevenson  then  paid  his  own  note.  The  assignee 
claims  the  latter  note  was  thus  paid ;  while  Stevenson  con- 
tends that  this  amount  was  directly  applied  by  Golder  &  Co. 
in  payment  of  his  note  for  $650  of  Sept.  2d,  and  of  which 
Golder  had  received  the  benefit,  and  therefore  that  the  $650, 
advanced  to  Golder  &  Co.  on  Sept.  25th,  has  never  been 
repaid. 

I  am  satisfied  that  Stevenson  was  repaid  with  interest  on 
Dec.  4th  the  $650  he  had  loaned  Golder  &  Co. ;  that  with 
this  he  paid  his  own  note  which  Golder  had  discounted  at 
the  First  National  Bank,  and  which  came  due  that  day, 
and  that  Golder  still  remained  the  debtor  of  Stevenson  for 
the  amount  of  $1500  under  their  contract  of  Aug.  28th. 

The  $1500  note  here  offered  in  proof  against  the  firm  estate, 
although  filled  out  and  signed  Oct.  80th,  as  is  herein  before 
stated,  was  not  completed  and  delivered  until  the  latter  part 
of  January.  It  is  agreed  that  the  facts  as  established  to  my 
satisfaction  in  Mattocks  vs.  Rogers^  supra.^  shall  be  considered 
as  in  evidence  in  the  present  case.  In  that  case,  the  Court 
was  fully  satisfied  that  the  firm  of  D.  C.  Golder  &  Co.  was 
deeply  insolvent  at  the  delivery  of  this  note.  The  only  con- 
sideration for  this  note  being  the  private  debt  of  an  individ- 
ual member  of  the  firm,  and  the  firm  being  then  insolvent 
and  knowing  such  to  be  its  condition,  it  must  be  deemed  a 
fraud  upon  the  copartnership  creditors,  and  cannot  be 
received  as  against  them  to  share  in  the  distribution  of  the 
copartnership  estate. 

It  is  claimed  however,  that  in  October,  Rogers  was  informed 
by  Golder  that  he  had  made  this  note  for  Stevenson's  benefit, 
and  that  Rogers  assented  to  its  being  so  done.  Rogers  is 
shown  to  have  been  wholly  without  business  experience  or 
capacity,  and  to  have  been  greatly  imposed  upon  by  Golder 
throughout  the  whole  of  their  business.  Rogers  in  his 
deposition  does  answer,  ^^I  never  saw  this  note,  but  knew 
that  it  was  given.  It  was  done  with  my  assent.  We  raised 
money  on  the  note.    I  don't  know  whether  Golder  &  Co. 
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ever  assumed  said  note.  I  did  not  see  the  books  and  don't 
know  positively  what  debt  the  note  represents.  I  thought 
it  was  for  money  raised  on  the  note.  I  was  informed  by 
Golder  that  Stevenson  would  put  in  81500.  This  was  about 
the  middle  of  October,  1878.  Stevenson  did  contribute 
money  to  the  firm,  and  I  think  nearly  $1500.  So  far  as  I 
know  the  money  was  all  given  by  Stevenson  at  one  time, 
whether  in  cash  or  notes  I  don't  know.  I  was  a  member  of 
the  firm  at  the  time.  I  never  had  any  conversation  with 
either  Oolder  or  Stevenson  about  the  firm's  assuming  payment 
of  the  note." 

These  extracts  from  Rogers'  deposition  establish  most  con- 
clusively his  entire  ignorance  of  the  origin  and  consideration 
of  the  note ;  that  he  always  supposed  the  firm  received  the 
money  from  it,  and  never  knew  that  it  was  given  in  payment 
of  an  old  debt  of  Oolder  individually.  His  assent  therefore, 
if  any  was  ever  given  by  him,  was  clearly  under  an  entire 
misapprehension  of  the  consideration,  by  having  supposed 
the  firm  had  been  benefitted  thereby  for  the  full  amount  of 
the  note.  Stevenson  says  in  his  examination,  ^^Rogers  never 
became  responsible  to  me  for  this  note  unless  he  did  so  by 
becoming  a  partner."  It  is  quite  clear  that  by  reason  of  that 
relation  simply,  Rogers  never  was  answerable  upon  this 
demand. 

It  further  appears,  that  after  Rogers  became  connected 
with  the  concern,  Golder  had  some  cards  printed  in  the  firm 
name  of  Dwight  C.  Golder  &  Co.,  with  the  names  of  himself, 
Rogers  and  Stevenson,  in  the  lower  left  comer.  The  evidence 
is  clear  that  but  few  of  them  were  ever  distributed ;  and 
although  inquiry  has  been  made  upon  the  subject  by  the 
assignee,  he  has  not  been  able  to  discover  that  any  of  the 
firm  creditors  ever  gave  credit  to  Stevenson  as  a  member  of 
the  firm.  Under  all  the  circumstances  disclosed,  I  do  not 
find  that  Stevenson  ever  consented  to  the  issuing  of  such 
cards  and  their  distribution ;  and  the  facts  bring  the  case 
within  Wood  v.  PenneU^  51  Me.,  52,  in  which  it  was  decided, 
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that  if  one  holds  himself  out  as  a  partner  of  another,  he  does 
not  thereby  make  him  in  fact  a  partner,  nor  render  himself 
liable  as  such,  except  to  those  who  are  thereby  led  to  believe 
he  is  a  partner,  and  who  gave  credit  to  the  supposed  fir|n 
.upon  such  belief. 

After  Rogers  withdrew,  from  the  firm,  Golder  continued 
to  carry  on  the  business  for  a  short  time  under  the  name  of 
J).  C.  Golder  &  Co.,  and  Stevenson  remained  in  his  employ- 
ment. The  petition  of  the  creditors  was  filed  against  the 
firm  on  the  19th  of  February.  On  the  10th  of  February 
Golder  and  Stevenson  settled  their  accounts,  and  Stevenson 
received  a  note  for  $418.75  in  settlement,  payable  by  D.  C. 
Golder  &  Co.,  in  three  months.  An  error  of  $100  was  made 
in  the  adjustment,  which  sum  was  credited  on  the  note.  The 
balance  of  the  consideration  of  the  note  was  $28.85  for  ser- 
vices rendered  by  Stevenson  to  Golder  after  the  dissolution, 
and  $284.90  for  services  rendered  by  Stevenson  to  Golder  & 
Co.,  as  their  clerk. 

The  not«,  having  been  given  by  Golder  in  the  firm  name 
after  the  dissolution,  without  any  authority  from  Rogers, 
was  not  binding  upon  him  or  the  firm.  The  proof  of  debt 
made  by  Stevenson  on  this  claim  is  in  the  alternative,  either 
for  the  allowance  of  the  note,  or  so  much  of  the  consideration 
therefor  as  was  originally  a  firm  liability.  The  note  having 
been  given  without  authority,  I  hold  that  it  was  not  payment 
for  such  services,  and  that  the  party  is  remitted  to  and  may 
establish  his  claim  against  the  firm  for  the  amount  of  the  firm 
liability  included  in  the  note.  It  is  said  however,  that  at 
the  time  this  note  was  given,  Golder  individually  was  carry- 
ing on  business  under  the  style  of  D.  C.  Golder  &  Co.,  and 
that  this  note  was  not  given  or  received  as  a  firm  liability, 
but  as  the  individual  liability  of  Golder  under  the  name  and 
style  in  which  he  was  transacting  his  business ;  and  I  infer 
from  Stevenson's  testimony,  that  such  was  his  understanding 
at  the  time  he  received  the  note.  He  supposed  Golder  had 
become  the  owner  of  all  the  firm  estate  by  a  good  and  valid 
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title  from  Rogers,  and  that  the  business  was  to  be  continued 
by  Golder  for  his  benefit ;  and  trusting  to  this  condition  of 
things,  and  to  Golder's  title  to  the  firm  estate,  he  received 
this  note ;  but  by  a  decree  of  this  Court,  it  has  been  adjudged 
that  Golder  did  not  acquire  a  valid  title  to  the  firm  estate, 
but  that  it  remained  liable,  as  copartnership  effects,  primarily 
to  the  payment  of  copartnership  debts. 

This  claim  of  Stevenson  was  originally  of  that  description. 
By  mistake  of  the  true  relation  of  the  party,  he  was  induced 
to  receive  this  note  in  payment  of  the  firm  debt,  which  he 
would  not  have  done  if  he  had  been  aware  of  the  real  facts 
of  the  case.  Under  these  circumstances,  I  hold  that  he  has 
a  right  to  surrender  the  note  and  make  proof  for  his  original 
claim  against  the  estate. 

Some  question  might  perhaps  have  arisen  as  to  the  amount, 
and  whether  the  whole  sum  should  be  allowed  at  the  rate  of 
♦1,000  per  year,  as  that  sum  included  the  compensation  for 
the  use  of  the  loan  of  $1,600  to  D.  C.  Golder  individually ; 
but  the  assignee  does  not  object  to  the  amount  of  the  claim 
for  this  reason.  The  proof  of  this  claim^  viz:  $284.90,  of 
which  $50  is  for  personal  services  ^performed  tvithin  six  months 
next  preceding  publication  of  notice  of  bankruptcy  proceedings^ 
is  sustained  and  allowed.  The  proof  of  the  $1,500  note  is 
vacated  and  disallowed. 


Re  WILLIAM  N.  GOOLD. 

Fbbbuabt,  1876. 

1.  A  partnership  does  not  exist  from  an  af^reement  to  form  one 
in  the  future. 

2.  An  advance  of  money  by  one  to  another  in  contemplation  of 
their  becoming  copartners  at  a  future  time  does  not  work  a  copart- 
nerahip. 

8.  The  conduct  of  parties  aUeged  to  be  partners  is  competent  evi- 
dence to  show  the  copartnership. 
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4.  Conduct  to  estop  one  from  denyinf?  that  be  was  a  partner  in  a 
businetfs  fii-m  at  the  time  of  its  bankruptcy,  and  liable  for  its  debts, 
must  have  been  bo  open  and  notorious  that  all  the  creditors  believed 
him  to  be  a  partner  in  the  firm,  and  were  thereby  induced  to  become 
its  creditors. 

5.  Verbal  admissionSy  from  the  inability  to  coiTectly  hear,  nnder- 
stand,  remember  and  communicate  the  precise  conversation,  are 
usually  unreliable  and  unsatisfactory  testimony. 

In  Bankruptcy.  Proof  of  Debt.  Petition  by  the 
assignee  of  a  bankrupt  to  expunge  and  disallow  the  claim  of  a 
creditor,  proved,  and  allowed  against  the  bankrupt  estate  by 
the  Register,  upon  the  ground  that  the  bankrupt  and  credi- 
tor were  copartners  and  not  debtor  and  creditor. 

The  creditor  by  answer  denied  the  copartnership,  and 
proofs  were  taken.  The  matter  was  heard  by  the  Court,  all 
right  of  appeal  being  waived. 

Mr.  Mosea  M.  Butler^  solicitor  for  petitioner. 

Mr.  Tho9.  H.  Haskell  and  Mr.  William  L.  Putnam^  solici- 
tors for  respondent. 

Fox,  J.  Wm.  N.  Goold  commenced  business  in  this  place 
as  a  banker  on  the  24th  day  of  June,  1872,  in  the  banking 
rooms  of  the  late  Second  National  Bank,  of  which  institution 
he  had  been  the  cashier  for  nearly  three  years  immediately 
preceding.  He  continued  in  the  banking  business  until  the 
4th  of  May,  1875,  when  he  failed.  At  the  June  term  of  this 
Court  he  was  adjudged  a  bankrupt  on  the  petition  of  his 
creditors,  and  Franklin  J.  Rollins  was  chosen  his  assignee. 
The  business  was  carried  on  by  him  in  the  name  of  the  Bank 
of  Portland,  with  an  alleged  capital  at  its  inception  of 
((10,000.  Goold  had  numerous  depositors,  and  among  others 
Moses  B.  Clements,  formerly  a  member  of  the  firm  of  E. 
Churchill  &  Co.  His  first  deposit  was  on  the  29th  of  Dec- 
ember, 1873,  and  deposits  were  continued  by  him  from  time 
to  time  until  December  30,  1874,  at  which  date  the  total  to 
the  credit  of  Clements  on  this  account  was  $32,984.47,  noth- 
ing having  at  any  time  been  drawn  therefrom. 
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In  April,  1874,  Clements  commenced  another  deposit 
account  with  the  Bank  of  Portland,  which  was  designated  on 
the  books  as  special.  This  account  was  kept  along  until  the 
failure  of  the  bank,  large  deposits  being  made  and  checks 
drawn  thereon,  with  a  balance  due  to  Clements  at  the  failure 
of  the  bank,  upon  this  special  account,  of  12,968.45.  Both 
these  sums  Clements  has  proved  against  the  estate  of  GoolcL, 
and  the  assignee  has  petitioned  this  court  to  disallow  these 
claims  on  two  grounds : 

I.  That  Clements  was  a  partner  with  Goold  in  the  busi- 
ness transacted  under  the  name  of  the  Bank  of  Portland. 

II.  That  Clements  was  not  a  creditor  by  reason  of  his 
withdrawal  from  the  concern  of  more  than  f42,000,  for  which 
he  was  indebted  to  the  Bank  of  Portland,  and  which  should  be 
allowed  in  offset  of  the  claims  so  proved  by  him. 

The  parties  have  entered  into  a  written  stipulation  that 
my  decision  shall  be  final  and  conclusive  between  them,  the 
right  of  appeal  being  waived.     By  this  agreement  it  becomes 
my  duty  not  only  to  pass  upon  the  right  of  Clements  to  this 
large  sum  of  money,  but  I  am  compelled  to  determine  which  of 
these  parties,  Clements  or  Goold,  is,  in  my  opinion,  unworthy 
of  confidence,  as  their  sworn  statements  in  respect  to  the 
points  in  controversy  are  wholly  irreconcilable.     Before  this 
case  was  brought  before  me,  I  was  entirely  unacquainted  with 
these  parties;  but  it  is  conceded  on  both  sides  that  up  to  the 
time  of  the  failure,  each  of  them  sustained  in  this  community 
the  reputation  of  upright,  honest,  truthful  citizens,  neither  of 
whom  had  ever  been  suspected  of  dishonesty  of  any  descrip- 
tion.    The  responsibility  of  deciding  between   them   now 
devolves  upon  me,  and  however   much   my  opinion   shall 
reflect  upon  one  of  them,  I  have  endeavored  to  ascertain  the 
truth  by  as  careful  and  complete  an  examination   of  their 
statements  and  of  the  evidence  relating  thereto  as  is  in  my 
power,  and  will  now,  as  briefly  as  possible,  declare  my  con- 
clusions and  the  reasop  therefor. 

Clements  and  Goold  were  examined  at  great  length  before 
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the  Register  respecting  these  transactions,  and  their  examin* 
ations  have  been  read  in  evidence.  Clements  has  also  been 
recalled  at  the  hearing.  In  relation  to  the  copartnership 
between  them,  Goold  states  that  in  December,  1873,  he  and 
Clements  had  an  interview  on  the  subject.  He  showed  him 
his  books  and  accounts,  explained  them  to  him  as  fully  as  he 
could,  and  Clements  promised  to  take  the  matter  into  consid- 
eration. At  the  second  interview  he  says  ^'I  told  Clements 
that  as  I  needed  more  funds  to  carry  on  the  business.  I 
thought  the  best  I  could  do  would  be  to  take  a  partner. 
Clements  asked  how  much  capital  I  should  expect  to  offset 
my  business  and  capital  in  general  copartnership,  and  I  told 
him  140,000  would  be  a  fair  equivalent  to  offset  ray  business 
in  an  equal  copartnership.  Clements  at  first  demurred,  but 
finally  agreed  to  that  sum.  He  stated  that  his  funds  were  so 
invested  that  he  could  not  put  it  all  in  at  once,  but  that  he 
oould  within  six  months,  by  realizing  his  investments,  get  in 
about  $80,000  as  he  thought,  and  that  if  he  could  make  sat- 
isfactory arrangements  he  would  get  in  the  balance  as  soon  as 
possible,  but  that  it  would  have  to  come  from  the  firm  with 
which  he  was  formerly  connected.  I  then  told  him  that  I 
had  always  dreaded  having  a  partner,  that  I  would  not  go 
into  business  with  any  live  man  until  he  had  been  in  and  out 
my  place  of  business,  had  become  familiar  with  the  busi- 
ness and  my  ways  of  transacting  it,  and  I  had  become  thor- 
oughly acquainted  with  his  ideas  and  methods  of  doing  busi- 
ness. I  told  him  that  I  was  short  of  funds,  and  that  if  he 
wished  to  go  into  the  business,  he  could,  as  he  could  realize  on 
his  securities,  put  the  money  into  the  business  of  the  bank,  and 
I  oould  give  him  collateral  security  therefor  in  the  shape  of 
notes  of  my  discounted  loans,  and  he  should  come  into  my 
place  of  business,  make  his  headquarters  for  business  pur- 
poses there,  to  enable  us  to  become  familiar  with  each  other 
and  our  methods  of  transacting  business,  and  then  at  the  end 
of  one,  two  or  three  months,  as  I  expressed  it,  if  we  liked 
ooe  another  and  could  agree  upon  terms  of  copartnership, 
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we  would  enter  into  a  copartnership  in  the  business.  He 
agreed  to  my  proposition,  carae  in  and  made  my  place  of 
business  his  headquarters  for  business  purposes,  commenced 
putting  in  money  the  last  of  December,  1873,  and  continued 
putting  in  money  until  May,  1874.  He  had  deposited  over 
$130,000  in  the  business  for  which  I  had  given  him  collaterals 
as  agreed.  About  the  last  of  May,  1874,  I  told  him  that 
I  thought  it  was  time  that  we  came  to  some  conclusion  in 
regard  to  our  copartnership ;  and  in  talking  the  matter  over, 
he  expressed  himself  as  entirely  satisfied,  both  with  the  busi- 
ness and  my  method  of  conducting  it ;  and  we  talked  over 
the  matter  of  copartnership  and  made  the  following  agree- 
ments :  First,  that  Clements  should  offset  my  business  with 
940,000  additional  capital,  my  division  to  be  considered  as 
$40,000  in  any  division  of  profits,  making  it  an  equal  copart- 
nership ;  that  all  profits  and  losses  were  to  be  equally  divid- 
ed; that  neither  of  us  should  endorse  commercial  paper,  sign 
bonds  or  otherwise  render  ourselves  financially  liable  out- 
side of  the  concern  ;  that  when  any  division  of  the  profits  was 
made,  it  should  be  at  the  rate  of  seven  per  cent.  About  this 
time,  he  gave  up  and  returned  to  me,  to  be  replaced  as  a  part 
of  the  loan  of  the  bank,  all  the  collaterals  which  he  had 
received  from  me  that  were  then  in  his  possession,  and  he  also 
spoke  of  giving  up  his  bank  book  containing  the  credit 
entries  of  the  money  he  had  already  contributed  towards  his 
proportion  of  the  capital.  I  told  him  he  had  better  wait 
until  our  copartnership  papers  were  drawn ;  and  a  short  time 
after  this,  I  spoke  in  regard  to  making  copartnership  papers, 
and  he  wished  to  delay  it,  saying  that  he  wanted  to  defer  it 
a  short  time ;  that  Mr.  John  Lynch  wished  him  to  take  an 
interest  in  a  scheme  at  Washington.  After  that,  he  gave 
numerous  excuses  for  delaying  the  execution  of  the  papers, 
and  finally  as  an  excuse,  that  his  name  was  on  outside  paper 
as  an  endorser ;  that  he  was  obliged  by  circumstances  to  con- 
tinue it  to  keep  his  business  matters  along  and  for  his  good. 
This  was  his  excuse  up  to  the  time  of  the  failure^  and  tha 
articles  of  copartnership  were  never  executed." 
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Clements  in  his  examination  states,  ^*At  the  time  I  began 
my  deposits  in  December,  1878,  there  was  a  talk  between 
Goold  and  myself  about  going  into  partnerehip.  I  was  to 
put  in  1120,000  to  $30,000  and  have  collaterals,  with  the  priv- 
ilege of  trying  three  mouths  or  more  to  see  how  I  liked  the 
business,  and  to  have  interest  at  seven  per  cent,  on  my  money 
deposited  in  case  I  did  not  like  it.  I  was  to  draw  out  my 
money  at  any  time.  In  case  I  stayed  and  liked  the  business,  I 
was  to  have  a  percentage  of  the  profits.  The  percentage  was 
not  agreed  upon.  He  requited  $30,000  as  an  equivalent  for 
his  business  and  capital.  I  was  not  willing  to  give  so  much. 
The  question  as  to  the  percentage  I  was  to  have,  if  I  went  in, 
was  never  settled.  I  received  collaterals  from  Goold  which 
were  kept  by  me  in  my  trunk  in  Goold's  vault.  When  I  went 
to  Boston  I  left  some  of  the  notes  outside,  so  that  he  could  take 
them  in  my  absence  and  make  them  good.  He  complained 
that  he  could  not  get  at  the  notes  as  they  were  coming  due 
in  my  absence,  and  I  took  them  out  of  my  trunk  and  left  them 
in  the  vault,  Goold  agreeing  to  make  them  good  at  any  time. 
I  was  absent  a  good  deal  of  the  time.  Goold  gradually  used 
up  all  the  collaterals,  and  tliey  melted  away  in  August  and 
September,  1874 ;  were  all  gone  by  the  last  of  September,  or 
1st  of  October.  I  had  the  privilege  of  the  small  room  at  the 
bank  as  my  office,  which  opens  out  of  the  bank.  It  was 
definitely  settled  January  1875,  about  the  third  week,  that  I 
should  not  be  a  partner.  Goold  showed  me  the  result  of  his 
business  for  the  year  on  a  half  sheet  of  paper.  I  told  him 
that  was  no  business  for  two,  but  that  it  was  good  for  him  ; 
that  I  would  not  withdraw  my  money  to  injure  him  until 
I  found  some  business  where  I  wanted  to  use  it.  He  replied 
I  could  have  it  any  time.  There  was  no  settlement  made  in 
February.  I  spoke  to  him  about  making  good  my  collater- 
als, and  he  replied,  he  was  using  a  good  many  notes  at  the 
Everett  just  then,  but  would  make  it  good  soon.  I  had  the 
utmost  coufidence  in  Goold's  honesty,  and  had  heard  of  no 
losses  and  felt  safe."    Clements  testified  that  he  never  did 
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agree  to  become  a  copartner  with  Goold,  and  that  he  informed 
him  in  January  that  it  was  his  determination  not  to  form  a 
copartnership  under  the  option  which  he  claims  to  have  had 
until  that  date. 

Goold  and  Clements  substantially  agree  in  these  partio* 
ulars ;  that  the  deposits  made  by  Clements  were  so  made  by 
him  originally  with  a  privilege  on  his  part  to  become  a 
partner  in  the  concern  on  his  contributing  a  fixed  sum  as 
capital,  the  precise  amount  of  which  sum,  however,  is  in 
dispute  between  them,  and  that  if  Clements  did  not  elect  to 
form  the  copartnership,  he  was  to  receive  back  his  money 
with  interest  at  seven  per  cent. ;  that  he  occupied  for  hi* 
own  purposes  the  small  office  connected  with  the  banking- 
room,  and  deposited  from  time  to  time  his  money  in  the 
bank  amounting  on  the  1st  of  June,  1874,  to  126,784. 

At  this  point,  the  conflict  between  them  arises;  Goold 
swearing  that  previous  to  that  date,  in  May,  they  entered 
into  a  definite  and  complete  agreement  to  become  copartners 
together  in  this  business ;  that  Clements  then  exercised  the 
option  which  up  to  that  date  he  had,  whether  he  would  oi* 
not  become  a  partner  with  him ;  that  he  made  his  election 
and  agreed  so  to  do,  and  that  from  that  time  forward  to  all 
intents  and  purposes  he  was  an  actual  partner  with  Goold 
in  the  business  there  transacted  under  the  style  of  the  Bank 
of  Portland. 

Clements  stoutly  denies  that  any  such  arrangement  was 
then  completed  and  determined  upon ;  but  on  the  contrary,  he 
avers  that  everything  between  them  continued  in  the  same 
uncertain,  indefinite  condition,  bs  it  had  originally  been ;  that 
there  was  no  change  whatever  in  their  relations,  and  that 
he  did  not  then,  or  at  any  time  thereafter,  agree  to  become 
absolutely  a  copartner  with  Goold;  that  the  right  of  elec- 
tion so  to  do  still  remained  to  him,  as  it  had  been  from  the 
first,  until  the  latter  part  of  the  following  January,  when  he 
notified  Goold  of  his  determination  not  to  become  a  partner 
in  the  concern. 
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The  difference  in  the  sworn  statementB  of  these  parties  is 
manifestly  utterly  irreconcilable,  and  one  of  them  has  testi*- 
fied  falsely  in  relation  to  this  matter;  these  were  matters 
personal  to  themselves,  their  own  personal  contracts  and 
agreements,  within  their  own  personal  knowledge,  and  in 
regard  to  which  there  can  be  no  question  from  failure  of 
memory  or  by  reason  of  mistake. 

According  to  Goold's  statement,  this  copartnership  was 
agreed  upon  between  them  the  last  of  May,  1874,  and  con* 
tinned  in  full  force  until  the  failure  of  the  bank  the  May 
following.  We  may  with  great  propriety,  and  probably 
with  great  profit,  in  determining  whether  these  parties  were 
oopartners,  examine  with  care  their  actions  and  conduct  and 
their  connection  with  the  business  of  this  concern  during 
this  year,  and  what  each  of  them  did  in  relation  thereto. 
The  old  maxim  that  ^^actions  speak  louder  than  words"  is  not 
without  much  truth ;  and  whether  these  parties  did  or  not 
thus  sustain  the  relation  of  copartners,  we  certainly  ought  to 
be  aole  to  find  but,  if  we  can  ascertain  and  scrutinize  their 
conduct  during  this  long  space  of  time. 

And  first,  let  us  examine  Goold's  transactions  and  conduct, 
and  from  them  learn  whether  a  copartnership  existed  be* 
tween  him  and  Clements.  According  to  his  statement,  the 
capital,  after  the  formation  of  the  copartnership,  was  to  be 
•50,000.  He  had  contributed  $10,000  and  Clements  $26,000 
or  $26,000,  and  was  bound  by  his  agreement  to  make  good 
the  balance.  Previous  to  that  time,  Goold's  return  under 
oath  to  the  Collector  of  Internal  Revenue  set  forth  his  capi« 
lal  at  $10,000.  On  the  Sist  of  May  and  the  80th  of  Novem- 
ber, 1874,  he  made  his  returns  for  the  preceding  six  months 
as  required  by  law,  in  each  of  which  he  stated  his  capital,  as 
before,  as  being  only  $10,000 ;  and  he  included  as  part  of  his 
deposits  the  amount  standing  on  his  books  to  the  credit  of 
Clements.  In  October  after  the  failure  of  the  bank,  his 
return  was  that  his  capital  was  wholly  lost.  Each  of  these 
returns  was  after  the  alleged  copartnership  was  formed,  and 
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after  Clements'  deposit  had  become  a  part  of  the  capital  of 
the  bank  as  Goold  now  swears.  But  these  returns  by  him 
under  oath  do  not  indicate  any  increase  of  capital  from  any 
source;  and  it  is  certainly  extraordinary  that  he  would 
deliberately  commit  wilful  perjury  in  this  matter,  by  thus  mis- 
representing the  amount  of  his  capital,  when  by  thus  doing, 
he  could  not  possibly  derive  any  advantage  therefrom,  as  it 
would  not  in  the  least  affect  the  amount  of  tax  to  be  paid 
by  him,  whether  this  sum  was  included  in  capital  or  in  his 
deposits,  as  it  was  liable  to  be  taxed  at  a  like  rate  under 
either  head. 

Again,  the  business  was  carried  on  under  the  style  of  the 
Bank  of  Portland;  but  so  far  as  it  appears,  Goold  was  the 
sole  party  held  forth  to  the  world  by  his  advertisements, 
letters  and  other  documents,   both   before   and  after  the 
alleged  partnership  was  agreed  upon,  as  beneficially  inter- 
ested in  this  business.     There  is  no   satisfactory  evidence 
that  on  any  occasion  after  May,  1874,  did  Goold  represent 
that  Clements  was  his  partner ;  but  so  far  as  is  shown,  he, 
and  he  alone  claimed  to  be  the  party  in  interest  in  the  busi- 
ness which  he  carried  on  in  the  name  of  the  Bank  of  Port- 
land.   Subsequently    to   May,  this    business    was    wholly 
managed  and  controlled  by  Goold,  the  same  as  it  had  pre- 
viously been.     His  clerk  was  not  aware  of  any  change  in 
the  relation  of  these  parties.    No  entry  anywhere  appears 
upon   the   books,  nor  was  any  memorandum  of  any   kind 
made,   to   indicate  that  Clements  after  May  had  become 
jointly  interested  in  this  business.    In  every  respect,  so  far 
as  I  can  discover,  everything  was  in  statu  quo^  and  Goold 
controlled  the  whole  business  without  consulting  or  advising 
with  Clements  relative  to  the  business  of  the    bank,  as  it 
would  have  been  expected  he  would  have  done  if  Goold's 
statement  is  true.     If  Clements  or  any   other  person   was 
interested  jointly  in   this  business  with  Goold,  we  should 
suppose  that  Goold  would  have  kept  an  account  of  the  ex- 
penses of  the  bank,  and  of  the  profit  and  loss  which  accrued ; 
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but  nothing  of  the  kind  was  done  by  him,  and  no  entries 
are  anywhere  to  be  found  which  give  any  information  of  the 
profits  or  expenses  attending  the  business  after  the  date  of 
the  alleged  copartnership. 

Certainly  this  is  not  the  usual  course  adopted  between 
parties  when  such  relations  exist,  as  there  would  be  no 
means  of  determining  the  profits  which  each  would  be  en- 
titled to  at  the  close  of  the  business.  In  some  instances, 
bills  against  Goold  haye  been  found  amongst  the  papers 
which  have  been  paid  by  him,  and  which  contain  charges, 
some  of  which  were  personal  to  himself,  while  others  were 
on  account  of  the  business  of  the  bank  and  a  proper  charge 
in  its  expenses;  but  Goold  is  not  shown  by  any  entry  what- 
ever to  have  apportioned  thein  or  charged  the  copartnership 
in  any  way  therefor. 

Goold  swears  that  the  capital  which  Clements  was  to 
contribute  to  the  concern  was  to  be  f40,000.  On  the  1st 
of  June,  1874,  only  $26,000  had  been  paid  in  by  Clements ; 
this  amount  he  increased  by  a  deposit  of  $1,000  in  June, 
13,000  in  July,  $1,600  in  November,  and  $1,600  in  Decem- 
ber, making  in  all  about  $33,000. 

It  is  shown  that,  during  all  the  time  after  the  1st  of  June, 
the  bank  was  in  very  great  need  of  assistance.  Goold  was 
very  frequently  compelled  to  obtain  in  Boston,  a  re-discount 
at  8, 10,  or  12  per  cent.,  with  sometimes  a  commission  of  one- 
fourth  of  one  per  cent.,  notes  which  he  had  discounted  at  7io ; 
and  his  necessities  were  so  great  that,  during  this  time,  he 
remitted  hundreds  of  thousands  of  dollars  through  the  ex- 
press company,  depositing  the  amount  at  the  office  in  this 
city,  and  thereupon,  notice  was  sent  to  the  office  of  the  com- 
pany in  Boston  by  telegraph,  who  would  on  the  same  day, 
by  check  or  cash,  pay  this  amount  on  Goold's  account  into 
the  Everett  National  Bank.  All  this  was  attended  with  the 
exorbitant  express  charges,  of  one-fourth  of  one  per  cent.-  for 
doing  the  business  in  this  way,  and  frequently  with  the  loss 
of  one  day's  interest  charged  by  the  Everett  Bank.    The 
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money  thus  paid  by  Goold,  was  frequently  obtained  by  him 
from  other  banks  in  Portland  on  sight  drafts  on  Boston, 
drawn  by  him  on  the  Everett,  which  had  to  be  provided  for 
by  him  in  a  similar  manner  the  day  succeeding.  Would 
Gould  have  incurred  such  heavy  losses  by  the  large  discounts 
which  he  had  to  allow,  and  by  such  express  charges,  if  he  then 
had  the  right  to  require  Clements  to  contribute  to  the  capital 
of  the  bank  the  amount  he  had  agreed,  a  considerable  por- 
tion of  which  was  never  paid  by  him  ?  Would  he  not  rather 
have  fully  advised  Clements  of  the  manner  in  which  he  was 
conducting  the  business,  and  of  the  heavy  losses  and  expenses 
to  which  they  were  thus  subjected,  a  large  portion  of  which 
would  have  been  avoided,  if  Clements  had  paid  into  the 
concern  the  balance  of  the  amount  which  he  had  agreed  to 
contribute  as  capital,  and  which  at  any  moment  he  was  able 
to  make  good  if  required  so  to  do  by  the  terms  of  a  copart- 
nership ? 

M.  C.  Patten,  a  very  skilful  and  intelligent  accountant, 
has,  with  great  labor,  examined  the  books  and  vouchers 
of  the  Bank  of  Portland  from  the  time  of  its  beginning 
business,  and  carefully  compared  them  with  the  accounts 
rendered  by  the  Everett  National  Bank ;  and  he  states  that 
**from  the  day  the  Bank  of  Portland  commenced  business 
until  the  day  of  its  failure,  there  was  not  a  day  in  which  its 
books  were  correct."  The  very  first  day,  a  false  entry  was 
made  of  95,000  remitted  to  the  Everett  National  Bank ;  and 
from  that  time  onward,  the  books  are  a  complete  tissue  of 
false  entries,  as  for  instance,  Mr.  Patten  says  ^*the  books  of 
the  Bank  of  Portland  showed  to  its  credit  as  due  from  the 
Everett  Bank  on  an  average  about  $20,000  more  than  the 
Bank  of  Portland  was  entitled  to."  On  July  23,  1874,  there 
is  charged  on  the  books  of  the  Bank  of  Portland  to  the 
Everett  Bank  $83,000,  not  one  dollar  of  which  was  ever 
remitted.  This  was  done  by  Goold  to  reduce  his  "cash  items,*' 
which  had  been  accumulating  and  carried  along  for  some 
time;  but  on  what  account  they  originated  does  not  anywhere 
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appear ;  nor  is  it  shown  that  the  bank  ever  derived  the  least 
advantage  therefrom.  It  is  hardly  to  be  believed,  that  if  such 
wholesale  frauds  were  thus  perpetrated  by  Goold  in  the  man- 
agement of  the  business  of  the  bank,  they  could  have  been 
entirely  concealed  from  Clements,  if  he  was  a  general  partner, 
taking  that  interest  in  the  management  of  the  affairs  of  the 
bank  which  a  partner  having  so  large  a  sum  at  stake  in  its  wel- 
fare would  ordinarily  be  likely  to  do,  especially  when  it  appears 
that  he  is  a  merchant  of  extensive  experience,  was  in  and 
about  the  bank  much  of  the  time,  and  if  a  partner,  would 
have  had  access  to  the  books,  correspondence,  and  all  other 
papers.  The  risk  of  discovery  of  his  frauds  was  so  great  and 
constant,  that  I  cannot  believe  Goold  would  have  so  con- 
ducted, if  he  was  liable  to  detection  by  a  partner  at  any 
moment. 

From  the  day  of  the  commencement  of  its  business  until 
its  close,  the  ledger  of  the  bank  purports  to  show  its  daily 
condition ;  and  it  there  appears  that  from  day  to  day  the 
capital  of  the  concern  was  daily  entered  by  Goold  as  JJlO,000. 
No  change  was  made  by  him  in  this  entry  after  May,  1874, 
when  as  he  says  Clements  deposit  had  become  a  portion  of 
the  capital ;  but  this  deposit  of  $32,000,  from  day  to  day  is 
carried  forward  to  Clements  credit  until  the  failure  of  the 
bank,  as  a  deposit  by  him,  and  the  capital  remains  but  for  the 
original  amount.     Would  this  have  been  so,  if  during  all  that 
time  the  condition  of  things  was  entirely  the  reverse,  and 
Clements  was  no  longer  a  depositor  of  this  sum,  but  a  copart- 
ner who  had  increased  the  capital  fourfold  by  his  additions 
thereto  ?    A  daily  falsehood  of  this  kind,  it  is  hardly  to  be 
believed  Goold  would  have  so  persistently  and  daily  reit- 
erated. 

Goold^s  personal  expenses  during  this  year  were  quite 
large,  probably  more  than  $2,500,  all  of  which  were  paid  from 
the  bank ;  but  there  is  nothing  whatever  entered  on  auy  book 
of  the  bank  to  show  what  amount  was  withdrawn  by  him  on 
his  account,  or  for  his  oWn  personal  use.     This,  certainly,  is 
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not  the  usual  manner  in  which  copartners  deal  with  the 
copartnership  estate  ;  and  such  proceedings  would  render  it 
impossible  to  adjust  between  them  any  settlement  of  their 
afifairs ;  and  if  it  may  be  said  that  these  sums  were  probably 
entered  elsewhere  by  Goold,  the  objection  in  that  case  would 
be  equally  cogent,  for  where  a  copartnership  exists,  the  books 
of  the  copartnership  should  exhibit  the  true  state  of  the 
accounts  with  the  individual  members ;  and  whenever  a  party 
has  80  kept  the  books  of  a  concern  as  nowhere  to  indicate 
therein  that  any  other  person  than  himself  has  any  interest 
in  the  business,  we  may  well  infer  from  his  silence  that  he  is 
the  only  party  interested. 

On  May  26th,  1875,  Goold  made  an  assignment  of  all  the 
assets  of  the  bank  to  J.  H.  Drummond,  to  secure  him  for  pro- 
curing  bail  for  Goold.     This  instrument  was  carefully  drawn 
by  counsel.    There  is  a  full  schedule  of  all  the  unpaid  notes 
which  had  been  discounted  at  the  Bank  of  Portland,  and 
which  were  pledged  to  the  Everett  Bank,  as  is  set  forth  in 
the  assignment,  but  subject  to  that  pledge ;  they  are  assigned 
by  Goold  as  his  own  private  individual  property,  and  for  his 
own  individual  benefit  and  advantage,  and  to  be  accounted 
for  to  him  when  the  purposes  of  the  assignment  were  accom- 
plished.    Surely,  this  was  not  the  action  of  a  copartner,  deal- 
ing with  the   copartnership  effects ;   and  if  Clements  as  a 
copartner   was  a  joint  owner  in  this  property,  Goold  would 
never  have  undertaken  to  transfer  these  notes,  as  if  they  were 
his  sole  property.     Such  an  act  by  him  is  a  most  direct  and 
positive  assertion  that  the  property  was  his  alone,  to  deal 
with  as  he  chose,  for  his  own  use  and  advantage,  and  that  no 
one,  either  partner  or  any  one  else  had  any  right  whatever 
to  forbid  his  so  dealing  with  it. 

On  the  22d  of  June,  1875,  Goold,  in  obedience  to  the  order 
of  this  Court,  made  his  return  under  oath  of  a  list  of  his 
creditors,  and  upon  that  list  he  has  entered  the  name  of 
Clements  as  a  creditor  for  both  of  these  claims  now  presented 
by  him.     If  Clements  was  a  copartner  with  him  in  the  busi- 
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ness  of  the  bank,  Goold  has  committed  perjury  in  returning 
him  as  a  creditor  for  these  large  sums,  while  if  he  was  not  a 
partner  with  him,  this  statement  of  Goold  is  absolute  verity. 
Clements  joined  in  the  petition  with  the  other  creditors  pray- 
ing to  have  Goold  adjudged  a  bankrupt.  If  he  was  a  partner, 
he  would  hardly  have  aided  as  a  promoter  of  such  a  moye- 
ment ;  nor  would  Goold  have  sanctioned  it  by  his  silence,  as 
for  this  cause  he  could  have  defeated  the  petition  against  him, 
and  it  is  within  the  knowledge  of  the  court,  that  he  was  not 
willingly  decreed  a  bankrupt,  but  delayed  and  protracted  the 
adjudication  as  long  as  possible,  demanding  a  jury  trial,  and 
compelling  the  petitioners  to  be  present  at  Bangor  prepared 
for  trial. 

In  his  conversation  with  Edward  Gould  in  July,  1874,  when 
informed  by  him  that  he  understood  that  Clements  had  gone 
in  as  a  partner,  and  that  if  he  expected  any  credit  he  must 
advertise  and  make  it  known,  William  N.  Goold  stated, 
that  he  and  Clements  had  not  got  the  matters  fixed,  and  that 
Clements  was  not  ready  to  complete  the  partnership  so  as  to 
advertise. 

On  Feb.  2, 1875,  in  reply  to  a  letter  from  Edward  Rus- 
selFs  agency  in  Boston,  Clements  wrote  denying  his  liability 
for  any  of  the  transactions  of  the  bank.  Upon  receipt  of 
this  letter,  the  bank  was  disrated  at  this  agency,  and  thereby 
its  standing  materially  impaired.  Goold  was  informed  of 
Clements'  reply,  but  did  nothing  to  contradict  this  statement 
of  Clements. 

In  no  way  or  manner  did  he  proclaim  that  Clements  was 
his  copartner ;  but  he  continued  the  business  in  all  respects 
as  before,  holding  forth  that  his  capital  was  only  $10,000,  and 
that  he  was  the  party  solely  interested  in  the  business. 
Every  check,  draft  and  endorsement  after  that  date,  so  far 
as  it  appears,  were  executed  by  him  in  his  individual  name, 
without  the  least  intimation  that  any  other  party  thereby 
incurred  any  liability.  If  Clements  were  then  really  his 
partner,  we  cannot  but  believe  that  Goold  would  have  been 
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highly  indignant  at  Clements'  false  statement  and  denial  of 
his  connection  with  the  bank,  and  that  the  MercanUlie 
Agency  with  the  public  at  large  would  have  soon  been 
advised  by  him  of  the  real  condition  of  afiEairs. 

Goold's  first  disclosure  of  a  copartnership  between  him- 
self and  Clements  was  made  in  his  affidavit  of  Aug.  2,  1875, 
in  which  he  swore  that  ^^on  or  about  the  1st  day  of  January, 
1874,  having  before  that  time  loaned  me  money  for  use  in 
the  Bank  of  Portland  for  which  Clements  held  collateral 
security  in  part,  he  surrendered  said  security  and  agreed  to 
go  into  said  business  with  me,  furnishing  the  money  then  in 
said  Bank  of  Portland  as  part  of  the  capital,  and  agreed  to 
divide  equally  with  me  the  profits  and  loss  of  said  business.*' 
But  in  his  examination,  Goold  states  the  copartnership  was 
agreed  upon  the  last  of  May,  1874,  and  that  the  amount  of 
capital  which  Clements  agreed  to  put  in  was  440,000,  thus 
contradicting  his  former  affidavit  in  two  material  particulars ; 
to  wit :  the  date  of  the  formation  of  the  copartnership,  and 
the  amount  of  capital  to  be  furnished  by  Clements,  thereby 
demonstrating  that  no  reliance  can  be  placed  on  his  state- 
ments in  relation  thereto. 

Did  the  conduct  of  Clements  after  May,  1874,  denote  that 
he  had  become  a  partner  in  this  concern?  On  an  examina- 
tion of  all  the  testimony,  I  find  nothing  to  have  been  done  by 
him,  which  authorizes  me  to  infer  that  there  was  any  change 
in  his  relations  to  the  bank  from  the  commencement  to  the 
termination  of  his  deposits.  If  he  became  a  copartner  in 
May,  1874,  we  certainlj-  should  expect,  after  that  date,  to  find 
that  in  some  way  he  would  make  manifest  his  new  position ; 
that  he  would  assume  some  duty  in  its  management  and 
direction,  and  would  not  permit  the  whole  charge  and  con- 
trol to  remain  with  Goold  as  if  he  were  solely  interested.  It 
must  be  remembered  that  if  Clements  had  become  a  partner, 
his  interest  was  fourfold  that  of  Goold,  and  for  an  amount, 
which  considering  his  means,  we  may  well  suppose  would 
induce  him  to  give  his  own  personal  supervision,  to  some 
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extent  at  least,  to  the  business;  yet  so  far  as  appears,  his 
conduct  was  in  all  respects  the  same  as  when  it  is  admitted 
he  was  a  simple  depositor,  having  placed  his  funds  in  the 
bank  with  the  expectancy  of  becoming  interested  as  a  part- 
ner at  souie  future  day,  if  experience  should  satisfy  him  that 
it  would  prove  to  his  advantage.  We  do  not  find  that  he 
kept  any  of  the  accounts  of  the  bank,  or  ever  received  or 
paid  out  any  of  the  money ;  and  on  but  one  or  two  occasions 
at  the  most,  and  in  the  absence  of  Goold,  did  he  ever  advise 
or  direct  about  any  loans  or  discounts,  although  he  was  ordi- 
narily in  the  office  adjacent  to  the  banking  room,  which  he 
used  for  his  private  purposes. 

If  he  was  a  partner,  we  cannot  but  suppose  he  had  access 
to  the  bank  books  and  all  the  correspondence ;  and  if  so,  as 
a  merchant,  he  must  very  soon  have  discovered  Goold's 
method  of  obtaining  re-discounts  of  his  loans  at  a  lieavy  loss, 
and  almost  daily  remitting  funds  by  telegraph  at  a  cost  per- 
fectly ruinous,  all  which  Clements  by  his  means  and  credit 
could  have  at  once  prevented,  and  which  he  certainly  would 
have  done  to  save  his  proportion  of  the  capital,  to  say  noth- 
ing of  any  profits  which  were  more  than  consumed  by  Goold's 
proceedings.  If  he  was  not  aware  of  these  proceedings,  it  is, 
to  my  mind,  strong  proof  that  he  was  not  Goold's  partner,  as 
any  one  of  reasonable  business  sagacity  could  have  ascer- 
tained without  much  difficulty  the  method  in  which  Goold 
was  conducting  his  business.  Almost  every  week  the  corres- 
pondence between  the  Everett  Bank  and  Goold,  on  file  in  the 
bank,  would  have  disclosed  to  him  Goold's  management. 

Again,  if  he  were  a  partner,  his  curiosity  would  have 
prompted  him  at  some  time  to  compare  the  monthly  state- 
ments rendered  by  the  Everett  with  the  accounts  with  that 
bank  as  standing  on  the  books  of  the  Bank  of  Portland ;  and 
he  would  at  once  have  found  a  very  great  discrepancy,  as 
Patten  says,  generally  of  more  than  S20,000,  which  must  have 
put  him  on  inquiry,  and  would  have  disclosed  to  him  Goold's 
necessities  and  the  straits  to  which  he  was  reduced  to  carry 
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on  the  bank.  So  long  as  Clements  wdA  merely  a  depositor, 
he  might  well  rely  on  Goold^s  exhibit  presented  on  a  small 
piece  of  paper,  or  on  the  daily  balance  as  set  down  in  the 
cash  book.  But  partners,  with  so  large  an  amount  involved, 
would  not  for  a  whole  year  restrain  their  investigations  with- 
in such  narrow  limits,  but  would  become  conversant  with 
the  real  condition  of  things  which  ordinary  inquiry  would 
make  manifest ;  for  it  must  be  remembered,  that  during  this 
time  Clements  was  not  personally  engaged  in  extensive  busi* 
ness,  but  was  comparatively  a  man  of  leisure,  who,  it  must 
be  believed,  would  frequently  avail  himself  of  the  opportunity 
to  ascertain  for  himself,  whether  the  copartnership  was  or  not 
well  managed,  and  likely  to  prove  advantageous  to  him. 

It  is  not  denied  that  Clements  had  for  a  long  time  been  a 
prosperous  merchant  and  a  member  of  a  firm  doing  a  large 
and  extensive  West  India  business  in  this  place ;  and  he  must 
have  become  well  acquainted  with  the  methods  generally 
adopted  by  skilful  merchants  and  accountants  in  transacting 
and  carrying  on  their  business ;  and  he  cannot  but  have  kno wa 
that  expense  accounts,  accounts  with  profit  and  loss,  and 
individual  personal  accounts  with  each  member  of  the  firm 
were  requisite  for  a  proper  adjustment  between  them  of  the 
affairs  of  a  copartnership.  His  investigations  as  a  copartner 
would  have  shown  him  that  not  a  single  one  of  such  accounts 
were  to  be  found  on  the  books  of  the  Bank  of  Portland, 
which  though  they  were  not  absolutely  necessary,  if  Goold 
was  the  sole  party  in  interest  in  the  business,  were  indispen* 
sable,  if  Clements  were  interested  with  Goold  in  the  profits, 
and  which  he  would,  under  such  circumstances,  have  insisted 
upon. 

If  Clements  was  a  partner,  he  could  not  but  be  aware  that 
his  name  added  greatly  to  the  credit  and  strength  of  the 
bank,  and  that  the  institution  must  have  derived  great  advan* 
tage  from  its  publicity.  For  the  common  benefit,  therefore, 
he  would  have  done  all  in  his  power  to  disclose  his  connection 
with  the  bank ;  but  instead  of  so  doing,  on  Feb.  2,  1875, 
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when  applied  to  by  Russell's  agency  at  Boston  to  state 
whether  he  was  ^'personally  liable  for  the  obligations  incurred 
in  the  course  of  business  of  the  bank,"  he  replied  on  the 
same  day,  ^'I  don't  know  that  I  am  at  this  time  liable  for  any 
of  its  transactions,  although  I  have  $30,000  deposited  in  the 
bank,  in  the  expectation  of  joining  Mr.  Goold  in  its  business." 
This  reply  was  perfectly  suicidal  to  the  bank,  if  he  was  a 
partner,  as  he  could  not  but  know  that  its  credit  would  be 
much  impaired  thereby ;  and  we  cannot  believe  that  one  really 
a  partner  in  a  concern  would  adopt  a  course  so  manifestly 
detrimental ;  especially  as  he  must  l\ave  known  that  it  was 
for  Goold's  interest  forthwith  to  deny  its  correctness  and 
insist  on  their  joint  liability  as  copartners. 

The  learned  counsel  for  the  assignee  has  very  properly 
called  the  attention  of  the  Court  to  the  conduct  of  Clements 
in  three  particulars,  as  bearing  upon  the  matter  of  partner- 
ship; first,  that  his  deposit  of  «11,760,  February  10,1878, 
was  not  in  cash,  but  was  the  net  proceeds  of  certain  notes 
discounted  for  him  at  the  bank  and  passed  to  his  credit, 
Clements  thereby  losing  the  amount  of  the  discount.  Two 
answers  may  be  given  to  this  objection ;  one,  that  the  discounts 
were  had  in  February,  at  which  time  Goold  does  not  claim 
that  the  partnership  had  been  fully  agreed  upon ;  and  second- 
ly, that  from  the  time  of  the  deposit,  this  amount  drew  inter- 
est at  seven  per  cent,  with  a  right,  if  Clements  should  prefer, 
to  share  in  the  profits  then  accruing ;  so  that  in  any  event 
the  difference  of  interest  would  be  slight,  while  his  profit  as 
a  copartner  might  be  far  in  excess  of  the  interest.  Another 
suggestion  is,  that  there  was  no  settlement  and  credit  to 
Clements  of  interest  at  seven  per  cent,  in  January,  1875,  at 
which  time  Clements  says  he  informed  Goold  that  he  had 
decided  not  to  go  into  the  business,  as  there  in  all  probability 
would  have  been,  if  Clements'  statement  is  correct.  But 
n  reply  to  that,  it  may  be  said,  if  Goold's  version  is  true, 
the  copartnership  had  continued  from  December,  1878,  and 
at  the  close  of  the  year,  there  should  have  been  an  adjust- 
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ment  of  the  profits  and  a  credit  to  ClementB  of  his  share, 
which  it  is  not  pretended  was  ever  done.  Clements  says  he 
was  only  to  let  his  money  remain  there  until  he  found  some 
business  in  which  to  employ  it ;  and  it  might  well  be,  that  the 
computation  of  interest  might  be  delayed  until  principal  and 
interest  were  called  for. 

There  is  another  suggestion  of  much  greater  significance, 
and  that  is  the  surrender  by  Clements  of  all  his  collaterals 
received  from  Goold,  and  which  Goold,  in  his  affidavit  of 
August  2d,  says  were  surrendered  by  him  in  January.  But 
in  his  examination  before  the  Register,  he  fixes  it  at  shortly 
after  the  latter  part  of  May,  and  which,  as  he  says,  were  then 
surrendered  on  account  of  Clements  having  become  a  copart- 
ner in  the  business.  If  that  relation  existed,  he  would  have 
no  occasion  to  longer  withhold  the  collaterals,  and  it  would 
be  natural  that  Clements  should  do  as  Goold  swears  he  did. 
Clements  says  ^Hhat  at  the  commencement  of  his  deposits,  he 
received  collaterals  therefor,  and  held  them  till  the  next  sum- 
mer, allowing  Goold  to  collect  them  as  they  fell  due,  being  the 
loan  of  the  bank  under  his  promise  to  make  them  good ;  that 
when  he  was  about  to  be  absent  from  the  city,  he  put  them  in 
the  vault  where  Goold  could  have  access  to  them ;  that  this  was 
done  at  Goold's  request,  he  promising  to  replace  them,  and 
they  all  melted  away,  being  finally  closed  out  in  September 
or  October."  Such  conduct  on  Clements  part  was  certainly 
inconsistent  with  his  previous  conduct  in  requiring  this 
security  for  his  deposits,  and  is  hardly  to  be  expected  from 
prudent  and  cautious  business  men.  But  Clements  swears 
he  did  this  for  Goold's  accommodation ;  that  he  had  entire 
confidence  in  him,  had  no  reason  to  distrust  his  statements 
and  exhibits  to  him,  relied  on  his  assurance  that  the  collat- 
erals should  be  made  good,  and  finding  that  many  other 
depositors,  cautious  business  men  in  this  place,  were  mani- 
festing their  confidence  in  him  by  making  very  large  depos- 
its in  the  bank  without  exacting  security,  he  was  induced  to 
do  likewise  and  not  insist  on  further  collaterals  in  place  of 
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those  which  had  been  paid.  This  is  not  the  first  instance 
within  the  knowledge  of  the  Court,  in  which  one  having 
security  for  very  large  amounts  has  surrendered  it  all  to  his 
debtor,  relying  on  his  assurances  to  make  it  good,  and  has  at 
last  been  deceived;  and  it  may  be,  that  Clements'  statement 
respecting  the  collaterals  supported  by  his  oath  is  correct ; 
but  this  transaction  certainly  affords  some  support  to  Goold's 
statement  of  this  matter ;  and  if  it  had  been  corroborated  in 
other  particulars,  might  have  exerted  great  influence  upon 
the  decision  of  the  cause.  It  is,  however,  only  one  of  many 
circumstances,  all  of  which  must  be  weighed  by  the  Court, 
before  arriving  at  a  conclusion  upon  the  question  at  issue. 

The  assignee  has  examined  a  large  number  of  witnesses  as 
to  the  acts  and  declarations  of  Clements,  in  the  nature  of 
admissions  on  his  part,  to  satisfy  the  Court  that  an  actual 
partnership  existed  between  Goold  and  himself.  Before  we 
proceed  to  examine  this  testimony,  it  may  be  well  to  refer 
to  the  authorities,  as  to  the  reliance  which  courts  of  justice 
should  place  on  evidence  of  this  description.  Prof.  Greeuleaf 
says:  ^^With  respect  to  all  verbal  admissions,  it  may  be  ob- 
served that  they  ought  to  be  received  with  great  caution  ;  the 
evidence,  consisting  as  it  does  in  the  mere  repetition  of  oral 
statements,  is  subject  to  much  imperfection  and  mistake,  the 
party  himself,  either  being  misinformed,  or  not  clearly  express- 
ing his  own  meaning,  or  the  witness  having  misunderstood 
him.  It  frequently  happens,  also,  that  the  witness,  by  unin- 
tentionally altering  a  few  of  the  expressions  really  used,  gives 
an  effect  to  the  statement  completely  at  variance  with  what 
the  party  actually  did  say.  But  where  the  admission  is  delib- 
rately  made  and  precisely  identified,  the  evidence  it  affords  is 
often  of  the  most  satisfactory  nature."     1  Gr.  £v.,  §  200. 

From  my  own  experience,  I  have  for  many  years  been  of 
the  opinion  that  statements  of  verbal  admissions  of  a  party 
are  the  most  unreliable  and  unsatisfactory  of  all  human  tes- 
timony. Re  Moore^  1  Hask.  184.  It  is  hardly  ever  the  case, 
that  a  witness  will  repeat  the  conversation  twice  alike,  and 
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yet,  in  most  instances,  we  find  them  swearing  with  positive- 
ness,  that  they  give  the  precise  language  used  by  the  party. 
The  fact  really  is,  that  not  one  time  in  ten  does  a  witness  tes- 
tify directly  from  positive  remembrance  of  the  language  as 
spoken ;  but  he  clothes  in  his  own  words  the  idea  which  be 
then  has  of  what  he  heard.  It  is  but  seldom  that  a  casual 
conversation  is  fixed  so  indelibly  in  our  memory,  that  we  can 
repeat  it  verbatim  months  or  years  afterward ;  and  I  confess, 
my  suspicions  are  excited,  when  I  so  frequently  hear  wit- 
nesses pretend  so  to  do.  If  any  one  will  undertake  the  experi- 
ment and  test  his  own  memory  as  to  a  casual  conversation 
with  a  friend  six  months  since,  he  will  find  that  in  most 
instances  he  will  be  wholly  unable  to  speak  with  certainty 
the  precise  language  employed,  while  there  may  remain, 
impressed  with  distinctness  upon  his  memory,  a  general  idea 
of  the  nature  and  effect  of  the  conversation.  The  memory 
of  the  most  honest  and  intelligent  person  is  liable  to  mingle 
with  the  transaction  subsequent  facts  and  occurrences,  and 
statements  of  other  parties,  and,  as  Judge  Redfield  remarks, 
**from  the  impossibility  of  recollecting  the  precise  words  used 
by  the  party,  or  of  translating  them  by  exact  equivalents,  we 
must  conclude  there  is  no  substantial  reliance  upon  this  class 
of  testimony." 

The  most  important  witness  as  to  admissions  of  Clements 
is  T.  F.  Jones,  the  Portland  manager  of  Russell's  Mercan- 
tile Agdcy.  He  testifies :  "Somewhere  between  the  15th  and 
20th  of  May,  1874, 1  went  to  the  Bank  of  Portland,  in  conse- 
quence of  an  inquiry  made  of  me,  to  know  if  Clements  was 
a  general  partner  in  the  concern.  I  saw  Mr.  Clements, 
and  in  answer  to  my  inquiry  if  he  was  a  gederal  partner, 
he  replied  that  he  was,  and  that  he  was  considered  holden 
for  the  liabilities  of  the  concern.  On  his  statement,  the 
rating  of  the  Bank  of  Portland  was  raised  from  $10,000  to 
over  $50,000.  Clements  promised  that  an  advertisement 
should  appear  by  July ;  and  in  November  he  gave  an  explana- 
tion, that  the  reason  why  he  did  not  advertise  was,  that  he 
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was  connected  with  some  operations  of  Twitchell,  Champlin 
ft  Co.,  and  that  his  name  was  loaned  considerably  on  the 
street,  so  that  it  would  not  lend  a  great  deal  of  strength 
to  the  concern,  if  he  did  then  become  a  partner.  He  then 
promised  that  it  should  appear  by  the  first  of  January  ;  but  it 
did  not  appear.  I  notified  them  that  unless  there  was  some 
advertisement  by  which  I  could  be  fully  satisfied  that  Clem- 
ents was  a  partner,  the  rating  would  be  reduced  or  suspend- 
ed. February  almost  expired  and  nothing  was  done,  and  I 
wrote  to  Russell,  and  thereupon  the  correspondence  took 
place  between  Russell  and  Clements,  an  abstract  of  which  is 
before  given." 

The  most  important  portion  of  this  testimony  is  the  positive 
unqualified  declaration  of  Clements  made  between  the  15th 
and  20th  of  May,  1874,  that  he  was  a  general  partner,  holden 
for  the  liabilities  of  the  concern.  Mr.  Jones  seems  to  have 
followed  this  matter  with  a  good  deal  of  persistency  on  his 
part,  and  to  such  an  extent,  judging  from  other  testimony,  as 
to  have  produced  some  ill  feeling  between  the  parties ;  but 
admitting  that  Jones  intended  to  state  the  exact  truth  in 
relation  to  this  conversation,  I  am  entirely  satisfied  that  he 
is  somewhat  mistaken,  and  has  represented  it  much  more 
strongly  against  Clements  than  his  language  really  warrant- 
ed. He  has  testified,  not  from  his  memory,  but  from  his 
inferences  after  a  process  of  reasoning  on  his  part  upon  his 
own  subsequent  actions.  His  own  report  which  he  made  in 
relation  to  this  interview  satisfies  me  that  the  partnership 
between  these  parties  was  not  fully  and  definitely  agreed 
upon,  but  that  Clements  then  expected  to  become  a  partner, 
and  that  such  expectation  was  then  communicated  by  him  to 
JoneS)  the  precise  language  employed  by  him  not  being  with- 
in Jones'  recollection,  but  which  he  now  chooses  to  declare 
was  a  direct  affirmation  that  a  general  partnership  then 
existed  between  these  persons. 

On  the  20th  of  May,  1874,  Jones  wrote  to  E.  Russell,  in 
Boston,  as  follows:   ^'Bank  of   Portland,  May  20,  1874, 
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Moses  B.  Clements,  late  of  £.  Churchill  &  Co.  has  already 
put  $27,000  into  this  concern,  and  intends  to  put  in  more  as 
soon  as  he  can  realize,  and  will  be  advertised  as  general  part- 
ner ;  is  so  now  virtually.  This  will  put  the  bank  in  good- 
standing  and  credit.  Clements  is  worth  *50,000  to  475,000." 
This  statement,  in  its  bearing  on  the  question  of  an  existing- 
partnership,  is  certainly  not  an  affirmation  on  Jones'  part  that 
at  that  time  it  had  already  been  created  and  was  in  full  force, 
but  only  that  it  was  to  be  in  the  hereafter ;  that  a  large  sum 
of  Clements'  money  was  in  the  concern,  which  he  was  to 
increase,  and  that  ^^he  will  be  advertised  as  a  general  part- 
ner." Then  comes  the  significant  expression ;  not  that  he  is 
actually  then  a  partner,  but  that  he  is  so  now  '^virtually." 
This  word  "virtually",  Worcester  defines  "as  in  effect,  though 
not  actually."  Jones,  therefore,  must  be  understood  by 
employing  this  word,  in  speaking  of  the  copartnership,  as 
intending  to  convey  the  idea,  not  that  the  copartnership 
was  then  an  actually  fixed  and  completed  thing,  but  that 
it  would  take  place,  and  that  what  had  already  been  done  was 
in  his  opinion  equivalent  to  the  formation  of  a  copartnership, 
although  something  more  remained  to  be  done  before  it  would 
become  absolute  and  obligatory.  If  Clements  had  absolutely 
and  squarely  said  to  Jones  that  he  was  then  a  partner,  we 
should  never  have  found  Jones  in  his  correspondence  with 
Russell  using  any  ambiguous  phrases ;  but  he  would  have 
stated  directly,  that  the  partnership  did  in  fact  then  exist,  and 
that  Clements  had  so  declared  to  him.  He  would  never  have 
employed  language  to  convey  the  idea  that  the  partnership 
did  not  then  actually  exist,  which  is  the  real  signification 
of  his  report. 

But  there  is  other  evidence  which  is  conclusive  in  this 
matter.  This  conversation  between  Clements  and  Jones, 
whatever  it  may  have  been,  must  have  taken  place  prior  to 
the  20th  of  May,  as  that  was  the  date  of  Jones'  letter  to 
Russell  in  relation  to  this  matter.  Goold  in  his  examination 
in  relation  to  the  precise  date  when  the  copartnership  was 
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agreed  upon  between  bim  and  Clements  in  various  places, 
gays  it  was  "the  last  of  May,"  or  "about  the  last  of  May." 
From  the  15th  to  the  20th  of  a  month  cannot  be  considered 
as  the  last  of  the  month,  or  about  the  last  of  it ;  and  therefore, 
according  to  Goold's  testimony,  there  was  no  copartnership 
in  existence  between  Clements  and  himself  at  the  time  Jones 
says  Clements  admitted  he  was  a  partner.  Some  reliance  is 
placed  upon  the  statement  of  Clements  as  given  by  Jones, 
that  he  agreed  to  advertise  the  partnership.  That  great 
caution  is  requisite  in  the  consideration  of  Jones'  testimony 
is,  I  think,  demonstrated ;  and  to  my  mind,  it  seems  quite 
clear,  that  as  Clements  had  not  then  abandoned  the  idea  of 
forming  a  copartnership,  he  might  well  speak  of  his  adver- 
tising it,  and  that  he  expected  so  to  do  when  the  arrange- 
ment was  concluded  between  them;  and  this  is  all,  as  I 
believe,  that  he  ever  intended  to  signify  to  Jones  in  any  of 
his  conversations.  His  language  at  one  time  as  given  by 
Jones,  if  his  statement  of  the  conversation  could  be  depended 
upon  as  strictly  accurate,  would  clearly  indicate  that  the 
matter  was  not  completed  at  that  time,  as  Jones  says  Clem- 
ents told  him  in  November,  "it  would  not  lend  a  great  deal 
of  strength  to  the  concern  if  he  did  then  become  a  partner ;" 
manifesting,  most  clearly,  that  he  was  not  already  a  partner* 
Edward  S.  Hamlin  testified  that  he  was  a  member  of  the 
firm  of  F.  A.  Hamlin  &  Son,  who  had  on  deposit  in  the  Bank 
ofPortland  at  its  failure  $8,896;  that  before  becoming  deposi- 
tor he  had  a  conversation  with  Clements  on  Exchange  street ; 
"told  him  I  thought  of  changing  our  bank.  He  said,  he 
should  be  glad  to  have  us  come  in  there,  and  that  he  would 
use  us  as  well  as  he  could,  gave  me  the  names  of  some  of 
their  depositors;  said  everything  should  be  satisfactory,  the 
paper  should  be  discounted  at  7  lo,  and  if  everything  was 
not  satisfactory  to  let  him  know.  Had  notes  discounted, 
but  never  did  the  business  with  him  when  I  got  discounts^ 
but  with  Goold.  Once,  on  Cross  street,  I  asked  him  if 
we   could  be  accommodated  with  a  short   discount.    He 
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said  'yes,'  he  thought  I  could,  but  I  had  better  see  Goold. 
I  did,  and  he  said  'yes.'  On  cross  examination  he  says,  'Cle- 
ments never  told  me  he  was  a  partner.'  On  Cross  street 
Clements  said  I  could  have  the  short  loan,  but  I  had  better 
see  Goold." 

The  testimony  of  this  witness  illustrates  how  little  reliance 
can  be  placed  on  absolute  accuracy  in  evidence  of  this  des- 
cription ;  as  in  one  instance  he  stated  that  in  the  conversi^ 
tion  on  Cross  street  with  Clements,  his  reply  was,  yes,  he 
thought  I  could  be  accommodated,  &c. ;  while  in  but  a  few 
minutes  afterward  he  says  Clements  reply  was  that  I  could 
have  the  loan,  but  I  had  better  see  Goold.  In  the  latter 
case  a  positive  consent  to  the  proposition ;  an  absolute  dis- 
posal by  him  of  the  funds  of  the  bank,  which  would  be  evi- 
dence of  a  right  on  his  part  to  their  control ;  while  the  reply, 
as  first  given,  was  a  mere  expression  of  opinion  on  his  part, 
with  a  reference  to  the  manager  of  the  bank. 

It  is  impossible  to  say,  therefore,  just  what  did  take  place 
on  that  occasion,  although  there  can  be  but  little  doubt  that 
there  was  some  conversation  about  a  loan,  with  a  statement 
of  some  kind  from  Clements  of  more  or  less  assistance  from 
him  in  obtaining  it.  Some  allowance  must  be  made  on 
account  of  the  deafness  of  this  witness,  which  was  so  great 
at  the  trial,  that  he  was  examined  with  difBcuIty  by  counsel 
standing  near  to  him ;  but  conceding  that  we  have  the  sub- 
stance of  what  passed  between  the  partners,  all  that  can  be 
fairly  deduced  from  it  is,  that  Clements  was  desirous  of 
obtaining  depositors  in  the  bank,  and  was  ready  to  assure 
them  of  such  accommodations  as  they  might  require,  all  of 
which  he  might  well  do,  relying  on  Jiis  influence  with  Goold, 
and  his  expectation  of  afterwards  becoming  a  partner  in  the 
business,  the  profits  of  which  he  was  to  share  from  the  time 
of  his  deposits.  The  great  interest  which  he  had  in  the  con^ 
cern  at  the  time,  as  its  largest  depositor  and  prospectively  as 
a  partner,  might  well  induce  and  authorize  all  that  he  said  to 
Hamlin,  although  he  had  not  then  actually  become  a  partner ; 
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and  for  the  same  reason,  he  might  well  have  assured  Levi  F. 
Hojt  that  a  note  of  Foss',  which  Clements  was  willing  to 
endorse,  would  be  discounted  at  the  bank,  and  would  also 
account  for  his  discounting  from  the  funds  of  the  bank  dur- 
ing Goold's  absence  a  note  for  Hoyt  of  Jf200  or  $800,  which 
was  good  beyond  dispute.  By  such  accommodations  he  was 
befriending  the  customers  of  the  bank,  the  profits  of  whose 
business  he  expected  afterwards  to  share' with  Goold. 

The  testimony  of  Wright,  Willard,  Sanborn  and  Witham, 
for  the  same  reason,  is  entirely  reconcilable  with  a  condition 
of  affairs  in  accordance  with  Clements'  testimony ;  and  when 
that  is  taken  into  consideration,  the  testimony  of  these  wit- 
nesses, as  to  Clements'  declarations,  is  satisfactorily  explained, 
without  necessarily  requiring  that  an  actual  partnership 
existed. 

Albion  T.  Sawyer  was  examined  orally,  and  Simon  F.  Tufts 
by  deposition.  They  were  copartners  in  trade  on  Commer- 
cial street,  and  were  both  present  at  a  conversation  with 
Clements  on  the  23d  of  April,  1875,  at  their  store.  Sawyer 
•ays  he  asked  Clements  if  he  was  interested  in  the  Bank  of 
Portland,  and  he  replied  that  he  had  more  money  there  than 
any  other  man,  and  that  it  was  all  right ;  that  Goold  had  not 
been  in  any  speculations  to  lose  anything,  and  was  an  honest 
man,  and  that  we  should  be  safe ;  that  he  had  access  to  the 
books  any  time  that  he  chose.  Tufts  says :  '^After  Clements 
said  he  had  more  in  there  than  any  other  man,  one  of  us 
asked  him  to  tell  us  whether  the  bank  was  safe  or  not.  Cle- 
ments said  he  believed  it  was,  as  he  believed  Goold  was  an 
honest  man,  and  that  he  believed  Goold  was  right  and 
straight."  He  then  adds  what  Sawyer  did  not  state,  that 
'^Clements  said  his  business  was  on  the  wharf,  took  most  of 
his  time  there,  so  he  did  not  spare  much  time  in  the  bank  and 
left  it  with  Goold  to  manage.  He  said  that  the  books  were 
open  to  his  inspection  at  any  time,  and  he  believed  everything 
was  right  and  straight.  If  he  didn't,  he  shouldn't  leave  his 
money  with  Goold." 
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Admitting  that  we  have  the  substance  of  this  conversation, 
I  find  nothing  in  it  but  what  so  large  a  depositor  in  any 
banking  institution  might  say  although  he  was  not  a  part- 
ner. The  whole  idea  from  beginning  to  end  to  be  drawn 
from  this  conversation  is,  that  his  money  was  with  Goold  on 
deposit,  and  not  that  he  and  Goold  were  jointly  interested  in 
the  business  there  transacted,  and.  that  at  that  time  he  had 
confidence  in  Goold,  and  intended  to  express  that  confidence 
to  Tufts  and  Sawyer ;  and  his  language  throughout  the  con- 
versation certainly  implies  that  he  was  a  creditor  of  Goold 
and  not  a  partner,  and  that  his  money  was  in  the  bank  the 
same  as  other  depositors,  although  to  a  much  larger  amount ; 
but  there  is  another  fact  of  very  great  importance  to  be 
remembered  in  connection  with  this  testimony,  and  that  is, 
that  prior  to  the  conversation  with  these  two  witnesses,  Cle- 
ments on  the  2d  of  Feb'y  had  publicly  and  in  the  most  noto- 
rious manner,  almost  as  open  as  by  a  public  advertisement, 
by  his  own  letter  assured  the  Mercantile  Agency  that  he  was 
not  a  partner ;  and  this  statement  had  been  conamunicated  to 
Russell's  subscribers,  and  had  become  so  generally  known  as 
to  occasion  great  distrust  of  the  credit  of  the  institution. 
After  that,  it  can  hardly  be  supposed  that  Clements  said  or 
did  anything,  in  contradiction  of  his  written  denial,  which 
should  be  deemed  an  admission  by  him  of  his  being  Goold's 
partner. 

George  Humphrey  says  that  between  February  and  April 
1875,  Clements,  in  reply  to  his  inquiry  if  he  was  in  the  import- 
ing business,  said  that  he  was  not ;  asked  him  what  busi- 
ness he  was  in ;  he  said  ^'in  the  banking  business — ^a  private 
bank."  This  conversation  took  place  after  Clements'  denial 
to  Russell ;  and  while  perhaps  he  may  have  spoken  of  his 
place  of  business  being  at  a  private  bank,  or  that  he  was 
transacting  business  at  such  a  bank,  it  is  not  necessarily  to 
be  understood  that  he  intended  to  declare  that  he  was  a  partr 
ner  in  such  an  institution. 

The  testimony  of  Clements,  that  he  was  never  a  partner 
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with  Goold  in  the  Bank  of  Portland,  was  sustained  on  all 
points  by  every  act  and  declaration  of  Goold  while  carrying 
on  the  business,  by  his  repeated  admissions  to  numerous  wit- 
nesses before  and  after  his  failure,  and  by  his  solemn  oath. 
Clements'  conduct  and  behavior,  during  the  time  in  which 
Goold  says  the  partnership  was  in  existence,  is  in  almost 
every  instance  in  conflict  with  that  we  would  naturally 
expect  to  find  if  a  copartnership  existed.  The  evidence  of 
Clements'  declarations  does  not  support  the  theory  of  his 
being  a  copartner  to  such  a  degree  as  to  cause  me  to  doubt 
Clements'  sworn  statements  and  denial  of  it ;  and  I  am  of  the 
opinion,  that  the  petitioner  has  failed  to  establish  the  partnerr 
ship  as  alleged. 

So  long  as  a  mere  agreement  for  a  partnership  exists 
between  the  parties,  the  actual  partnership  has  not  comr 
menced  and  does  not  exist.  Oabriel  vs.  Uvill^  9  M.  &  W., 
297,  clearly  establishes  the  proposition  that  a  mere  advance 
of  money  on  a  prospective  partnership,  or  in  contemplation 
of  a  partnership  not  finally  agreed  upon,  does  not  make  a 
partner  of  the  person  who  advanced  the  money ;  Lord  Abinger 
saying,  Hhe  defendant  clearly  was  not  a  partner  until  he  had 
exercised  the  option  given  him  of  declaring  himself  such." 

One  not  a  partner  may  incur  all  the  liability  of  a  partner 
by  allowing  himself  to  be  held  out  to  the  world  as  a  partner, 
or  by  so  conducting  himself  as  to  induce  all  the  creditors  of 
the  concern  to  believe  that  he  is  really  a  partner,  and  for  that 
reason  to  give  credit  to  the  business.  By  so  doing,  he  may 
be  rendered  responsible  to  the  same  extent  as  an  ordinary 
partner ;  but  his  conduct  must  have  been  so  open  and  noto- 
rious, that  all  the  creditors  must  have  fairly  believed  that  he 
was  a  partner ;  and  having  induced  them  to  act  on  that  belief, 
although  it  may  be  proved  that  it  was  expressly  stipulated 
that  a  partnership  should  not  exist,  he  is  nevertheless,  in  such 
a  case,  estopped  from  disputing  it.  For  the  purposes  of  this 
decision,  it  is  sufficient  to  say  that  there  is  not  found  in  the 
testimony  the  requisite  evidence  to  render  Clements  thus 
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accountable,   by  estoppel,  for  the  debts,  of  the  Bank  of 
Portland. 

It  is  possible  that  some  of  the  depositors  might  in  an  action 
at  law  against  Clements  establish  a  special  liability  to  them  on 
this  ground ;  but  as  at  present  advised,  on  the  evidence  before 
me,  I  should  hesitate,  before  I  could  hold  him  accountable 
to  any  one  of  them.  If  such  liability  had  been  already  fixed 
in  a  judgment  at  law  against  Clements,  it  would  not  control 
the  present  proceedings,  as  it  would  be  a  matter  merely  per- 
sonal between  him  and  his  judgment  creditor,  which  might 
well  exist  in  that  particular  instance  by  reason  of  Clements* 
conduct  with  such  creditor,  but  which  would  not  affect  the 
right  of  any  other  depositor. 

Goold  swears  that  Clements  has  withdrawn  from  the  con 
cern  f  42,070 ;  and  it  is  therefore  claimed  that  his  proof  of 
debt  should  be  rejected,  as  the  amount  so  withdrawn  was 
more  than  sufficient  for  the  payment  of  both  of  hie  deposits. 
The  burden  of  proof  to  establish  this  objection  rests  with  the 
assignee.  If  the  deposits  have  been  paid,  he  must  establish 
the  fact ;  and  the  only  testimony  he  presents  is  Goold's  exam- 
ination,  in  which  he  does  state  that  this  amount  was  with- 
drawn by  Clements.  This  statement,  Clements  absolutely 
denies.  The  Court  might  rest,  therefore,  upon  this  denial, 
by  oath  against  oath,  and  simply  say  that  the  assignee  has 
not  by  the  uncorroborated  statement  of  Goold  overcome  the 
denial  of  Clements.  But  after  this  protracted  investigation, 
and  the  serious  nature  of  the  charges  against  Clements,  I  feel 
fully  warranted  in  saying  that  Clements  has  proved  most 
conclusively  the  falsity  of  this  statement  of  Goold's,  and  that 
it  is  clearly  demonstrated  that  Clements  did  not  receive  the 
amount  thus  claimed  by  Goold  to  have  been  paid  to  him. 

In  June,  1874,  Goold  made  oath  that  these  deposits  were 
all  ju&tly  due  from  him  to  Clements ;  but  in  August,  he  swore 
directly  to  the  contrary,  and  in  his  examination  before  the 
Register,  he  produced  a  list  of  amounts,  as  he  said,  paid  out 
by  him  on  checks  of  Clements,  commencing  May  2,  1874, 
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with  one  for  $4,895,  the  next  payment  being  Sept.  15th  for 
(2,100,  and  continuing  till  March  26th,  the  whole  amounting 
to  over  $42,000,  about  $7,000  in  excess  of  all  Clements' 
deposits.  Goold  produced  the  check  of  Clements  for  the 
first  payment.  The  others,  he  says,  were  surrendered  up  to 
Clements  after  the  failure,  the  check  produced  having  been 
accidentally  mislaid  and  not  given  up  as  was  intended;  but 
he  says  he  retained  an  accurate  list  of  the  checks,  which  is 
the  same  produced. 

This  check  of  May  2d  for  1^4,895  is  signed  by  Clements 
and  payable  to  Twitchell,  Champlin  &  Co.,  and  notwithstand- 
ing Goold's  testimony,  it  is  established  beyond  question  that 
it  was  drawn  for  the  amount  of  a  note  of  Twitchell,  Champlin 
&  Co,,  for  $5,000,  payable  to  Clements  and  discounted  on 
that  day  at  the  Bank  of  Portland,  and  for  which  Clements 
drew  this  check  in  favor  of  Twitchell,  Champlin  &  Co.,.  it 
being  for  the  precise  amount  of  this  note  less  the  discount. 

The  books  of  the  Bank  of  Portland  do  not  show  any  entry 
of  this  note,  or  that  Clements  was  ever  credited  with  this 
sum.  The  check  came  through  the  clearing  house,  and  it  is 
plain  that  it  grew  out  of  the  discount  of  this  note,  and  that 
if  Clements  is  chargeable  with  the  check  he  is  entitled  to  the 
credit  of  the  note,  less  discount,  which  was  paid  by  Twitchell, 
Champlin  &  Co.,  when  it  fell  due.  The  next  check  was  paid, 
as  Goold  says,  on  the  15th  of  September.  In  all  there  were 
twenty-three  in  number,  of  various  dates  and  for  various 
sums. 

The  attention  of  Mr.  Patten  was  called  to  these  statements 
of  Mr.  Goold,  and  to  the  dates  and  amounts  of  these  checks 
which  Goold  swore  were  paid  by  him  in  bills  to  Clements, 
and  Mr.  Patten  testifies,  that,  from  the  books  of  the  Bank  of 
Portland  and  the  accounts  rendered  by  the  Everett  Bank,  he 
has  opened  an  account  between  Goold  individually  and  the 
Bank  of  Portland  from  the  commencement  to  the  close  of  the 
bank,  and  that  after  making  Goold  every  allowance  which 
irom  any  source  he  can  find  that  Goold  should  be  entitled  to. 
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there  existed  a  deficiency  and  indebtedness  of  Goold  to  the 
bank  at  its  failure  of  $62,000 ;  that  about  $50,000  of  this 
existed  prior  to  Sept.  15th,  1874,  and  that  only  $13,000  of 
deficiency  occurred  after  that  date  ;  and  as  Goold's  statement 
is  that  Clements,  after  September  15th,  received  over  $37,000 
from  the  bank,  the  falsity  of  his  statement  is  apparent. 

A  deficiency  of  $50,000  already  existed  prior  to  the  time 
when  Goold  charges  Clements  with  receiving  from  him  this 
large  amount ;  and  it  is  certain  that  $37,000  could  not  have 
been  drawn  out  after   Sept.  15th,  as  the  books  show  but 
$13,000  was  subsequently  abstracted.    Mr.  Patten  also  says 
that  he  has  examined  into  and  ascertained  the  actual  con- 
dition of  the  Bank  of  Portland  at  the  several  dates  at  which 
Goold  swears  these  checks  were  paid  by  him  in  bills  to 
Clements,  and  he  finds  that  on  not  one  of  those  days  did  the 
Bank  of  Portland  have  on  hand  bills  enough  to  meet  the 
check  which  Goold  avers  was  on  that  day  paid  to  Clements, 
and  that  they  could  not  have  been  covered  up  under  ^^cash 
items,"  as  there  was  not  the  necessary  variation  in  these  items 
to  correspond  with  the  dates  and  amounts.     Goold's  testi- 
mony before  the  Register  as  to  the  giving  up  by  him  of  these 
checks  is  as  follows :  ^^Clements  agreed  to  use  all  his  influence 
to  obtain  a  favorable  settlement  of  the  affiiirs  of  the  bank  if 
I,  on  my  part,  would  shield  him  from  being  a  partner  in  the 
concern  as  far  as  I  was  able.    He  said  that  if  I  gave  these 
checks  up  to  him,  he  should  destroy  them  at  once,  and  then 
there  would  be  no  evidence  that  any  such  amounts  had  been 
drawn ;  that  his  deposit  books  and  the  books  of  the  bank 
would  agree,  and  that  we  could  both  swear  they  were  correct, 
and  that  he  would  prove  his  claim  with  the  other  creditors 
and  induce  them  to  accept  a  settlement.    He  also  took  a 
solemn  oath  to  me,  at  the  time  of  the  surrender  of  the  checks, 
that  "he  would  not  wrong,  cheat  or  defraud  the  creditors  of 
one  cent  of  the  amount  represented  by  these  checks." 

Goold  admits  that  no  one  ever  saw  or  heard  of  one  of  these 
checks  before  the  failure;  that  no  entry  of  them  or  their 
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payment  was  any  where  made,  and  that  his  clerk  was  ignor- 
ant of  their  existence  or  payment.  I  am  compelled  to  declare 
that  the  Court  places  not  the  least  reliance  in  this  statement 
of  Groold,  as  it  derives  no  support  whatever  from  any  source, 
and  the  falsity  of  his  testimony  is  established  in  various 
matters  beyond  all  question.  I  am  clearly  of  opinion  that 
these  sums  were  not  received  by  Clements  as  Goold  testified, 
and  I  therefore  dismiss  this  petition  with  the  closing  remark, 
that  the  assignee,  after  the  disclosure  of  Goold,  was  required 
to  present  the  claims  of  Clements  to  the  Court  for  its  revision ; 
that  he  has  faithfully  and  diligently  performed  his  duty  in 
this  matter,  producing  all  the  evidence  which  might  tend  to 
defeat  the  claim,  at  the  same  time  allowing  the  adverse  party 
free  access  to  all  books  and  papers  and  the  results  of  their 
examination  by  the  expert  accountant,  and  acting  with  the 
fairness  and  impartiality  becoming  an  officer  of  the  Court, 
actuated  only  by  the  purpose  that  the  Court  should  be  fully 
informed  as  to  the  matters  in  controversy ;  and  the  result  is, 
that  in  my  opinion,  nothing  has  appeared  in  this  investiga- 
tion in  any  degree  to  reflect  on  the  honesty  and  integrity  of 
Moses  B.  Clements ;  but  he  has  a  right  to  expect  and  demand 
from  this  community  the  same  confidence  and  respect  which, 
it  is  admitted,  he  enjoyed  before  he  became  in  any  way 
involved  in  the  affairs  of  the  Bank  of  Portland. 

Petition  denied.     Claims  of  Moses 

B.  Clements  established  to  the  full 

amount  thereof. 
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V8. 

JOHN  Q.  TWITCHELL,  kt  am. 

Fbbbuabt,  1870. 

1.  'A  non-negrotiable  demand  against  a  bankmpt,  purchased  by  hi0 

debtor  before  bankruptcy  proceedings,  but  after  his  insolyency, 
cannot  be  set  off  either  at  law  or  in  equity  by  the  debtor  against  his 
negotiable  note  payable  to  the  bankrupt  and  held  by  his  assignee, 
when  the  assets  are  insufficient  to  pay  the  bankrupt's  liabilities  in 
full. 

2.  Where  there  is  eqaal  equltyy  the  law  must  prevail ;  and  equality 
is  equity. 

AssxTMPSiT  upon  a  promissory  note  signed  by  the  defend- 
ants payable  to  the  bankrupt. 

The  defendants  pleaded  in  set  off  a  non-negotiable  demand 
against  the  bankrupt  that  they  had  purchased  from  other 
creditors  before  bankruptcy  proceedings  were  commenced^ 
but  after  the  bankrupt  had  become  insolvent. 

The  cause  was  submitted  to  the  presiding  justice  without 
a  jury  upon  stipulation  of  the  parties  that  the  set  off  should 
be  allowed  if  permitted  either  by  law  or  in  equity. 

Mr.  Moses  M.  Butler^  counsel  for  respondent. 
Mr.  WiUiam  L.  Putnam^  counsel  for  defendants. 

Fox,  J.  The  bankrupt  was  formerly  a  banker  in  this  place 
under  the  style  of  the  Bank  of  Portland.  His  assignee  has 
brought  this  action  to  recover  from  the  defendants  the  balance 
remaining  unpaid  on  their  note  for  $6,000  dated  Feb.  11, 1876, 
payable  in  four  months  to  M.  B.  Clements.  This  note  was 
discounted  at  the  Bank  of  Portland,  and  at  its  maturity, was 
held  by  the  Everett  Natt.  Bank  of  Boston,  it  having  been 
pledged  by  Goold  to  that  bank  with  other  notes  as  collateral 
security  for  his  indebtment  to  that  bank.  On  the  fourth  day 
of  May,  it  was  generally  known  in  Portland  that  Goold  had 
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failed  and  the  Bank  of  Portland  had  closed.  On  the  fifth  of 
May,  the  defendants  knowing  of  Goold's  failure  purchased 
of  C.  J.  Pennell,  his  claim  as  a  depositor  in  the  Bank  of 
Portland,  for  the  sum  of  $1,068.18,  and  on  the  eighth  of  May 
they  also  purchased  from  John  L.  Best  a  portion  of  the  amount 
of  his  deposit  in  the  Bank  of  Portland,  viz.,  the  sum  of 
$1,000.  They  received  written  transfers  and  assignments  of 
these  claims,  and  on  the  24th  of  May,  Goold  in  writing 
acknowledged  notice  of  these  transfers,  assented  thereto,  and 
that  the  above  amounts  were  due  from  him  to  the  defendants. 

A  petition  in  bankruptcy  was  filed  against  Goold  May  27th ; 
the  act  of  bankruptcy  upon  which  the  adjudication  was  made 
took  place  May  13th.  These  claims  were  purchased  by  the 
defendants  at  a  considerable  discount,  as  a  speculation,  with 
no  intent  at  that  time  to  claim  them  as  a  set  off  to  their  note, 
as  they  both  testify,  and  the  court  has  no  reason  to  discredit 
their  statement  in  this  behalf.  Their  note,  with  others,  was 
subsequently  turned  over  by  the  Everett  Bank  to  the  assignee, 
the  Everett  having  collected  sufficient  to  discharge  its  claims 
against  the  Bank  of  Portland.  The  defendants  now  fiile  in  set 
off  these  claims,  purchased  of  Pennell  and  Best,  they  having 
paid  to  the  Everett  Bank,  at  the  maturity  of  the  note,  all 
but  the  amount  of  these  claims.  The  parties  have  submitted 
the  case  to  the  determination  of  the  court  under  a  stipulation 
that  the  court  may  allow  the  set  off  of  these  demands  if  the 
defendants  could  avail  themselves  of  them  by  any  proceedings 
in  equity. 

Section  5073  of  R.  S.,  as  amended  by  act  of  1874,  provides, 
that  in  all  cases  of  mutual  debts  or  mutual  credits  between 
the  parties,  the  account  between  them  shall  be  staticd,  and  one 
debt  set  off  against  the  other  and  the  balance  only  shall  be 
allowed  or  paid,  but  no  set  off  shall  be  allowed  in  favor  of  any 
debts  to  the  bankrupt  of  a  claim  in  its  nature  not  provable 
against  the  estate,  or  of  a  claim  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition,  or  in  cases  of  compul- 
sory bankruptcy,  after  the  act  of  bankruptcy  upon  or  in 
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respect  of  which  the  adjudication  shall  be  made,  and  with 
a  view  of  making  such  set  off. 

It  is  frankly  admitted  that  the  assent  of  Goold  to  the 
transfer  of  these  claims  made  by  him  on  the  24th  of  May 
did  not  confer  any  greater  or  better  rights  on  the  defendants 
than  they  then  enjoyed.  What  was  done  at  that  time  was 
after  the  creditors  had  determined  to  put  Goold  into  bank- 
ruptcy; and  any  benefits  or  advantages  acquired  at  that  time 
would  clearly  be  in  fraud  of  the  bankrupt  law,  would  be  in 
aid  of  and  to  perfect  and  accomplish  a  fraudulent  preference 
within  the  meaning  of  the  act ;  and  in  my  view,  the  rights  of 
the  parties  must  be  determined  as  though  nothing  had  been 
done  on  that  day;  and  the  defendants  are  remitted  to  the 
rights  they  acquired  at  the  time  they  purchased  these  claims 
from  Pennell  and  Qest. 

The  original  contract  relative  to  these  deposits  was  between 
Goold  and  Pennell  and  Best;  the  promise  and  agreement  of 
Goold  was  made  to  them,  and  he  did  not  in  any  way  incur 
any  other  legal  liability,  there  being  no  legal  debt  or  credit 
on  these  claims  between  any  other  parties.  It  was  not  in 
the  power  of  these  depositors  by  an  assignment  of  their 
claims  to  change  the  existing  relations  and  substitute  other 
persons  as  his  creditors  without  the  express  sanction  of  Goold. 
The  relation  of  debtor  and  creditor  arises  from  contract 
between  the  parties,  and  a  contract  cannot  arise  excepting 
from  mutual  agreements. 

These  claims  were  merely  choses  in  action,  not  negotiable, 
upon  which,  in  this  state,  an  action  at  law  could  not  be 
maintained  by  an  assignee  excepting  in  the  name  of  the  orig- 
inal creditor.  The  assignment  of  a  chose  in  action  conveys 
merely  the  rights,  which  the  assignor  then  possesses  to  such 
thing;  and  these  demands  of  Pennell  and  Best,  by  their  trans- 
fer to  the  defendants,  in  my  opinion,  did  not  become  mutual 
debts  or  credits  in  their  hands  against  Goold,  so  as  to  become 
matter  of  set  off  within  the  terms  of  this  section  of  the'bank- 
rupt  act.    To  constitute  mutual  demands  within  the  mean- 
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ing  of  the  act,  they  should  be  due  to  and  from  the  same  per- 
sons in  the  same  capacity.  Bale  v.  Cooke^  4  Johns.  Gh.,  11. 
Murray  v.  Poland^  3  Johns.  Ch.,  569.  In  Deacon^s  Bank.  Pr., 
900,  it  is  said :  ^'In  order  to  establish  a  clear  right  of  set  off, 
it  is  essential  that  the  debt  claimed  to  be  due  to  either  party, 
or  the  credit  given,  should  be  due  to,  or  given  by  him  in  his 
own  right  aud  not  in  the  right  of  another  person ;  for  though 
the  statute  is  intended  to  give  a  certain  extension  to  the  right 
of  set  off  at  law,  yet  it  does  not  take  away  the  necessity  of 
what  was  before  required  in  these  cases,  viz.,  a  strict  mutu- 
ality." 

When  the  subject  matter  of  the  transfer  is  negotiable  paper, 
it  may  be  that  such  a  claim  in  the  hands  of  an  endorser  might 
constitute  a  mutual  demand  which  could  be  used  in  set  off, 
for  there  is  the  express  positive  promise  of  the  maker  to  pay 
the  same  to  the  legal  holder  thereof,  and  an  action  could  be 
sustained  in  his  own  name  against  the  maker  to  enforce  its 
collection ;  and  the  same  rule  perhaps  may  apply  to  choses  in 
action  in  those  states  where  an  assignee  can  sustain  an  action 
for  their  recovery  in  his  own  name  under  the  modifications  of 
the  common  law;  but  in  this  state,  where  a  legal  title  to  the 
chose  in  action  is  not  acquired  by  the  assignee  on  its  assignment 
to  him,  where  his  only  remedy  for  its  collection  must  be  in  the 
name  of  the  assignor,  where  all  that  is  acquired  in  such  a 
ease  by  the  aissignee  is  the  beneficial  interest  in  the  claim,  an 
equitable  right  to  avail  himself  of  it  and  to  compel  his  assign- 
or to  permit  the  use  of  his  name  to  accomplish  this  object,  it 
does  not  constitute  in  law  a  mutual  claim  or  credit  between 
the  bankrupt  and  assignee  of  the  claim  within  the  meaning 
of  the  bankrupt  law. 

The  statute  in  terms  forbids  a  set  off  of  any  claims  pur- 
chased by  or  transferred  to  the  debtor  after  the  filing  of  the 
petition,  or  in  case  of  involuntary  bankruptcy,  after  the  act 
of  bankruptcy.  Such  a  provision  was  requisite  to  reach  those 
cases  where  the  assignee  of  the  claim  could  sustain  an  action 
for  its  recovery  in  his  own  name,  but  would  be  unnecessary 
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in  those  Btates  where  the  remedy  was  governed  bj  the  rules 
of  the  common  law. 

The  only  interest  in  these  claims  which  the  defendants 
acquired  by  their  purchase  was  an  equitable  one,  the  bene- 
ficial right  to  the  amount  when  collected  by  or  through  the 
original  creditors.  Their  right  of  set  off,  therefore,  does  not 
arise  from  the  express  provisions  of  the  bankrupt  act  in  the 
matter  of  set  off,  but  from  the  rules  governing  courts  of 
equity  in  this  behalf.  Their  set  off  is  of  an  equitable  and 
not  of  a  legal  nature,  and  must  depend  for  its  enforcement 
on  the  principles  of  law  as  administered  by  courts  of  equity. 

Under  ordinary  circumstances,  it  may  be  conceded  that  a 
court  of  equity  would  acknowledge  and  enforce  the  right  of 
the  defendants  to  the  set  off  of  these  claims.  It  would  find 
no  difficulty  in  so  dealing  with  them  from  the  strict  legal 
objection  which  would  arise  against  any  remedy  by  the 
defendants  at  law  for  their  collection,  and  it  would  recognize 
the  beneficial  interest  of  the  defendants  in  these  claims, 
which  Goold  could  be  compelled  to  pay  to  them  by  a  proper 
action  for  their  benefit  at  the  same  time  that  he  received 
from  them  the  amount  due  upon  their  note,  and  to  avoid  cir- 
cuity of  action,  would  permit  one  claim  to  be  applied  to  the 
satisfaction  and  discharge  of  the  other,  as  thereby  justice 
would  be  done  and  no  one  could  be  injured. 

All  that  Pennell  and  Best  could  claim  on  account  of  these 
demands  was  their  payment  by  Goold,  and  in  case  of  his 
bankruptcy  an  equal  proportion  with  his  other  creditors  of 
his  assets.  By  their  purchase  of  these  claims  the  defendants 
could  not  acquire  any  greater  or  better  rights  than  their 
assignors  possessed,  and  such  rights  a  court  of  equity  will 
sanction  and  protect  to  their  fullest  extent ;  but  these  defend- 
ants  through  their  purchase  of  these  claims  now  insist  that 
they' have  acquired  much  greater  rights  than  their  assignors 
then  had,  to  wit,  a  right  to  the  full  payment  of  them  when 
their  assignors  could  only  have  received  a  pro  rata  propor- 
tion of  Goold's  estate  with  the  other  creditors. 
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The  defendants  appeal  for  relief  to  the  equity  side  of  the 
Court  and  must  abide  by  the  rules  which  a  court  of  equity 
adopts  in  determining  the  rights  of  litigants.  Among  the 
maxims  which  are  constantly  recognized  by  a  court  of  equity, 
we  find  that  ^'where  there  is  equal  equity,  the  law  must  pre- 
vail ;"  and  also  that  "equality  is  equity ;"  and  these  principles, 
as  it  appears  to  the  Court,  must  effectually  extinguish  any 
rights  of  the  defendants  to  the  allowance  of  these  choses  in 
action  as  a  set  off  to  their  legal  liabilities  in  this  suit.  They 
would  be  entitled  to  the  full  amount  of  these  claims  and 
their  allowance  as  claimed,  if  Goold's  estate  was  sufficient  to 
discharge  all  his  indebtedness. 

But  it  is  manifest  that  the  creditors  will  receive  but  a 
small  dividend,  and  therefore  if  the  defendants  are  allowed 
the  benefit  of  them  in  set  off,  the  assets  of  Goold  will  be 
diminished  to  the  extent  of  the  set  off,  and  will  reduce  the 
dividend  to  the  other  creditors  who  will  thus  be  deprived  of 
their  fair  proportion  of  the  claim  due  from  these  defendants 
to  the  bankrupt's  estate.  These  creditors  were  original 
depositors  of  Goold  and  dealt  with  him  relpng  on  his  assets 
in  payment  of  their  claims,  every  one  of  which  is  clothed 
with  as  high  an  equity  as  these  which  have  been  acquired  by 
the  defendants  after  they  were  fully  aware  of  Goold's  insol- 
vency; and  it  is  quite  evident  that  the  demand  of  these 
defendants  to  have  their  set  off  allowed  under  the  circum- 
stances of  the  present  case,  and  thereby  to  permit  them  to 
recover  every  dollar  of  these  claims  purchased  by  them  at  a 
discount,  is  entirely  devoid  of  right  and  justice.  Such  a  pay- 
ment to  one  creditor  of  his  entire  claim,  thereby  diminishing 
pro  tanto  the  amount  to  be  received  by  the  other  creditors, 
strikes  at  the  very  foundation  of  the  rule  that  equality  is 
equity,  and  is  also  in  conflict  with  the  spirit  of  the  bankrupt 
act,  which  demands  an  equal  distribution  of  the  estate  of 
the  bankrupt  among  all  his  creditors.  Where  there  is  equal 
equity  the  law  must  prevail,  is  a  complete  answer  to  the 
defendants  appeal  from  the  rules  of  law  to  those  of  equity, 
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as  in  no  respect  have  they  any  reason  to  demand  payment  of 
their  claims  before  any  other  of  the  depositors. 

The  defendants  rely  on  the  case  of  Clark  v.  Cort^  1  C.  & 
P.,  154.  The  claim  there  was  a  legal  claim,  a  debt  due  to  the 
plaintiff  which  they  insisted  should  be  set  oS  against  a 
demand  they  held  by  assignment  from  their  predecessors  in 
business,  and  which  was  secured  to  their  assignors  by  a 
mortgage  of  real  estate ;  the  plaintiff  brought  this  action  to 
have  the  accounts  adjusted  and  this  legal  demand  which  they 
owed  to  the  creditor  applied  in  set  off  to  the  equitable  demand 
they  held  against  the  creditor,  and  it  was  allowed  by  Lord 
Chancellor  Cottenham.  He  says:  ^^The  plaintiff  had  a 
demand  against  Groocock  before  he  became  a  bankrupt,  in 
respect  of  which  they  are  entitled  to  sue  in  this  court ;  they 
therefore,  in  this  court,  are  entitled  to  set  off  the  legal  debt 
which  they  owe  to  Groocock."  It  seems  to  the  Court,  that 
case  depended  on  the  debt  being  a  legal  one  between  the 
parties,  which  had  been  contracted  after  they  had  obtained 
the  assignment  of  the  other  demand,  and  the  right  of  set  off 
was  inherent  in  it  on  that  account.  It  may  be  said  that  an 
assignee  in  bankruptcy,  excepting  in  cases  of  fraud,  takes 
only  such  rights  and  interests  as  the  bankrupt  himself  had 
and  could  himself  claim  and  assert  at  the  time  of  bankruptcy, 
and  that  they  are  affected  with  all  the  equities  which  would 
affect  the  bankrupt  himself  if  he  were  asserting  these  rights 
and  interests. 

Such  is  the  principle  recognized  in  Mitchell  y.  Winslow^  2 
Sto.,  630,  and  since  adopted  by  many  other  courts ;  but  the 
exception  recognized  in  this  rule,  that  if  a  transaction  is 
affected  by  fraud  or  would  result  in  a  fraud  upon  the  law  or 
rights  of  creditors,  the  assignee  in  such  case  will  acquire 
greater  rights  than  the  bankrupt  had,  and  for  the  benefit  of 
the  general  creditors,  may  impeach  and  set  aside  the  tran- 
saction, withdraws  the  present  case  from  the  operation  of  this 
general  principle  and  confers  on  the  assignee  the  right  to  resist 
the  set  off  now  claimed,  for  the  manifest  reason,  that  if  sanc- 
tioned it  would  accomplish  a  fraud  upon  the  other  creditors. 
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These  defendants  at  the  time  of  their  purchase  of  these 
demands  had  no  other  motive  or  purpose  than  to  share  pro 
rata  in  the  estate  of  Goold,  and  take  the  proportion  which  as 
purchasers  of  these  claims  they  would  be  fairly  and  justly 
entitled  to  on  a  division  with  all  other  creditors.  This  was 
what  they  expected,  and  being  just  and  right,  the  Court  will 
protect  their  interests  to  that  extent. 

By  their  subsequent  conduct,  at  a  time  when  proceedings 
in  bankruptcy  were  about  to  be  instituted,  in  obtaining 
Goold's  assent  to  the  transfer  of  these  claims  with  his  agree- 
ment to  become  accountable  to  them  instead  of  Pennell  and 
Best,  and  by  their  now  claiming  to  be  paid  the  full  amount 
of  these  demands,  they  are  endeavoring  to  essentially  change 
the  condition  of  things  and  to  obtain  an  undue  proportion  of 
the  assets  of  the  bankrupt  and  thereby  a  preference  over 
other  creditors,  to  which,  by  reason  of  the  purchase  of  these 
demands  they  have  neither  legal  nor  equitable  rights. 

As  was  held  in  Smith  v.  Hill^  8  Gray,  572,  a  case  identical 
with  the  present,  arising  under  the  insolvent  act  of  Massa- 
chusetts, to  allow  the  set  off  would  interfere  with  the  proper 
distribution  of  the  estate  of  the  bankrupt,  and  would  be 
contrary  to  the  spirit  of  the  bankrupt  law.  It  ^^would  not 
be  consonant  with  equity  or  justice  to  the  parties  interested." 

The  question  now  presented  was  before  the  Circuit  Court 
of  Illinois,  Judges  Drummond  and  Blodgett,  in  Hitchcock 
V.  Holloj  S  Biss.,  276,  and  in  an  elaborate  opinion  by  Drum- 
mond, J.,  the  set  off  was  disallowed. 

I  am  aware  that  in  California  and  in  the  Southern  District 
of  Ohio,  the  district  judges  have  not  concurred  in  this  view ; 
bat  in  my  opinion  the  ruling  of  the  Circuit  Court  of  Illinois 
should  be  adopted,  as  it  is  more  in  accordance  with  equity 
and  justice  and  the  purposes  of  the  bankrupt  law. 

The  case  of  Oray  v.  Rollo^  18  Wall.,  629,  affords  no  aid  in 

the  determination  of  the  question,  nor  do  any  of  the  other 

decisions  of  the  Supreme  Court  of  the  United  States  to  which 

my  attention  has  been  called. 

Judgment  far  plaintiff. 
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Me  NORRIS,  HULL  &  CO. 

JULT,   1870. 

1.  A  creditor,  receiyingr  a  negotiable  bond  from  his  debtor  as 
security  for  a  loan,  without  notice  of  his  want  of  title,  acquires  a 
▼alid  title  to  the  same  as  afjainst  the  true  owner. 

2.  Such  creditor  cannot  treat  the  bond  as  security  received  from  a 
third  party  and  prove  his  whole  debt  in  bankruptcy  against  the  estate 
of  his  debtor. 

8.  He  must  either  surrender  the  security  to  the  assignee  or  forego 
the  proof  of  its  debt  against  the  bankrupt's  estate. 

Ik  Bankbuptcy.  Proof  op  Debt.  Question  certified 
by  Mr.  Register  Fessenden.  Can  the  Portland  Savings  Bank 
prove  its  debt  against  the  estate  of  Norris,  Hull  &  Co.  bank- 
rupts, without  surrendering  a  negotiable  bond  received  from 
them  as  security  for  their  debt,  without  notice  of  their  want  of 
title,  and  now  claimed  to  belong  to  the  Portland  Tenement 
House  Co.  and  to  have  been  pledged  by  the  bankrupts  with- 
out authority  so  to  do  ? 

Mr.  James  T.  McCohl^  solicitor  for  creditor, 

Mr.  Charles  P.  Mattocks  and  Mr.  Edward  W.  Fox^  solicitors 
for  assignee. 

Fox,  J.  The  Portland  Savings  Bank  offers  proof  of  two 
claims  against  the  firm  estate  for  loans  made  the  firm,  secured 
by  bonds  of  the  Portland  Tenement  House  Co. 

These  bonds  were  negotiable  and  pledged  to  the  bank  by 
John  T.  Hull,  one  of  the  firm,  in  the  firm's  behalf,  and  at  the 
time  of  the  loan  without  notice  of  any  failure  of  title.  It  is 
now  claimed  that  these  bonds  were  the  property  of  the  Port- 
land Tenement  House  Co.,  and  that  John  T.  Hull  who  was 
its  treasurer  had  no  right  to  pledge  thent  for  the  debts  of 
Iforris,  Hull  &  Co. 

The  bank,  therefore,  prays  for  leave  to  prove  its  whole  debt 
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against  the  bankrupt  estate  without  deduction  or  surrender 
of  its  security ;  but  this  I  am  of  opinion  ought  not  to  be 
allowed.  The  general  principle  undoubtedly  is  that  a  party, 
holding  security  other  than  the  property  of  the  bankrupt, 
may  prove  for  his  entire  claim  and  retain  his  security.  He 
Cram,  1  Hask.,  89 ;  Re  Norris  Hull  ^  Co.,  2  Hask.,  19.  But  it 
seems  to  me  that  the  present  case  is  withdrawn  from  this 
rule  by  the  fact  that  the  Savings  Bank  has,  through  the  bank- 
rupts, acquired  a  valid  title  to  these  securities.  They  were 
negotiated  for  value  to  the  bank.  The  title  of  the  bank 
became  perfect ;  and  however  valid  the  title  of  the  Tenement 
House  Co.  might  otherwise  have  been,  it  has,  against  the 
bank,  lost  its  title  which  the  bank  has  through  the  bank- 
rupts acquired ;  and  as  between  these  parties,  the  bank,  if  it 
relies  on  this  security,  should  be  estopped  to  deny  the  title 
to  have  once  been  in  the  bankrupts,  under  whom  its  title 
has  been  acquired.  Its  whole  dealings  with  these  securities 
was  with  the  bankrupts,  as  being  their  property,  and  its  rights 
thereto  were  acquired  from  them  and  from  no  other  party. 

The  bank,  therefore,  for  this  hearing,  must  either  stand 
by  and  hold  on  to  its  security  and  apply  it  to  the  satisfaction 
of  its  demands,  as  it  can  do  without  being  accountable  to  any 
other  party,  or  if  it  prefer  so  to  do,  may  surrender  its  secur- 
ity to  the  assignee  as  the  representative  of  the  party  from 
whom  it  was  received,  and  may  then  prove  for  the  full 
amount  of  its  claim.  Whether  the  assignee  can  afterwards 
derive  any  benefit  to  the  estate  from  this  security  must 
remain  for  future  decision. 

Register  to  follow  this  opinion. 
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Re  McDUFFEE. 

AuouBT,  1876. 

1.    Notaries  public  have  authority  to  take  the  acknowledgment  of 
creditors  to  their  powers  of  attorney. 

In  Bankruptcy.  Question  certified  by  Mr.  Register 
Fessenden.  Can  notaries  public  lawfully  take  the  acknowl- 
edgment of  creditors  to  their  powers  of  attorney  relative 
to  bankrupt  proceedings  ? 

Fox,  J.  Upon  this  question  there  is  a  conflict  of  authority, 
the  later  opinion  being  that  of  Brown,  J.,  in  Be  BuUerfield^ 
14  B.  R.,  195,  sustaiuiug  such  an  acknowledgment.  This 
opinion  meets  with  my  approval;  but  in  order  that  there 
shall  be  an  uniformity  of  practice  in  the  first  circuit,  I  have 
conferred  with  Mr.  Justice  ClifiFord,  and  am  authorized  to 
say  that  he  concurs  with  Judge  Brown. 

The  power  of  attorney  %9  accepted  and  ordered  to  be  filed. 


DANIEL  C.  ROBINSON,  Assignee, 

vs. 
CHANDLER  TUTTLE  AND  JOSIAH  TILTON. 

Sbpteicbeb,  1876. 

3.  A  creditor,  taking  security  upon  all  hts  debtor's  property 
knowiDfjr  it  to  be  insufficient  to  pay  his  own  debt  and  the  other  cred- 
itors in  full,  is  held  to  know  "that  the  transaction  is  in  fraud  of  the 
bankrupt  acf  within  the  meaning  of  the  amendment  of  1874. 

2.  A  creditor,  receivings  a  conveyance  of  his  debtor's  property 
to  secure  his  own  debt,  and  a  sum  paid  by  him  to  raise  a  valid  attach- 
ment thereon  made  more  than  four  months  prior  to  bankruptcy 
proceedings  of  the  debtor,  may,  in  equity,  retain  a  lien  thereon  for 
the  sum  so  paid,  although  the  conveyance  is  a  fraudulent  preference 
and  void  under  the  bankrupt  act,  qua  his  own  debt. 
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8.  Attachment  by  trustee  process  within  four  months  of  the 
debtor's  proceedings  in  bankruptcy  is  absolutely  void ;  and  the 
assignee  may  disregard  the  same  and  recover  the  property  from  the 
supposed  trustee  regardless  of  any  judgment  entered  in  the  suit  after 
the  debtor  has  been  adjudged  bankrupt. 

4.  The  yaUdity  of  an  attachment  on  a  writ  in  Maine  can  not  be 
determined  in  that  suit 

5.  The  discharge  of  a  trastee  in.  an  action  at  law  at  nisi  prius,  to 
which  discharge  exceptions  are  pending  in  the  law  court,  cannot  be 
pleaded  as  a  judgment  in  bar  of  another  action. 

In  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Benoice 
Loomis,  to  set  aside  a  conveyance  as  a  fraudulent  preference 
under  the  bankrupt  act.  Involuntary  proceedings  were  begun 
February  22,  1875. 

The  answer  denied  the  debtor's  insolvency  at  the  date  of 
the  conveyance,  December  26, 1874,  and  the  creditors  knowl- 
edge that  a  fraud  upon  the  bankrupt  act  was  intended,  and 
averred  that  the  conveyance  secured  both  the  creditors  own 
debt  and  a  sum  paid  to  discharge  a  valid  attachment  made 
more  than  four  months  prior  to  the  debtor's  bankruptcy  pro- 
ceedings, and  that  at  the  suit  of  another  creditor  he  had  been 
adjudged  trustee  by  a  state  court.    Proofs  were  taken. 

Mr.  Joseph  Baker^  solicitor  for  the  orator. 

Mr,  D.  D.  Stewart  and  Mr.  Nathan  Webby  solicitors  for 
respondents. 

Fox,  J.  The  bill  charges  the  fraudulent  conveyance  by  the 
bankrupt,  when  insolvent,  to  Tuttle,  of  cattle,  horses,  sheep 
and  hay,  all  of  the  alleged  value  of  $1,889,  with  a  view  to  a 
preference  of  Tuttle  as  a  creditor,  and  also  to  hinder,  delay 
and  defraud  his  creditors  in  violation  of  the  provisions  of  the 
bankrupt  law.  Some  of  the  articles  are  charged  to  have 
been  sold  by  Tuttle,  and  the  balance  to  be  held  by  the 
other  defendant,  Tilton  a  deputy  sheriff,  under  attachment 
as  the  property  of  Loomis,  made  within  four  months  of  bank- 
ruptcy proceedings  against  him. 

Tuttle's  answer  is  full  and  specific,  denying  in  repeated 
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instances  all  knowledge  or  cause  to  believe  that  Loomis  was 
insolvent  December  26th,  or  that  the  conveyance  was  made 
to  give  him  a  fraudulent  preference,  or  in  fraud  of  any  of  the 
provisions  of  the  bankrupt  act.  It  sets  forth  that  in  Novem- 
ber, 1870,  Loomis,  who  was  then  a  farmer,  improving  a  large 
and  valuable  farm  worth  more  than  $8,500,  and  in  good  credit, 
borrowed  of  him  WSO  at  nine  per  cent,  interest ;  that  from 
time  to  time  other  sums  were  borrowed,  amounting  in  all  in 
December,  1874,  to  over  f  800 ;  that  on  the  25th  of  December, 
Loomis  informed  him  he  had  been  sued  by  Henry  Hudson 
for  $650  and  that  his  stock  on  his  farm  had  been  attached, 
and  that  he  was  desirous  Tuttle  should  pay  Hudson  his  debt 
and  stop  the  cost  and  take  a  bill  of  sale  of  the  stock  and  hay 
to  secure  him  his  prior  claims  as  well  as  the  Hudson  debt, 
and  that  an  absolute  bill  of  sale  of  the  personal  property  was 
given  to  him  by  Loomis,  as  it  was  the  arrangement  that 
Tuttle  should  dispose  of  the  property  as  occasion  might  offer, 
and  after  paying  these  claims,  he  was  to  account  to  Loomis 
for  any  balance  remaining  in  his  hands,  and  that  he  could,  by 
securing  the  absolute  title,  make  sale  of  the  property  with- 
out requiring  any  release  of  Loomis'  title,  as  would  have  been 
necessary  if  he  had  received  a  mortgage  security.  The 
answer  further  sets  forth  that  Tuttle  has  disposed  of  portions 
of  the  personal  property  for  the  sum  of  $1,152,  a  considera- 
ble amount  remaining  undisposed  of,  which  is  now  claimed 
by  Tilton  under  his  attachment. 

From  the  admissions  of  the  parties  as  well  as  from  the  evi 
dence  in  the  case,  it  is  quite  certain  that  prior  to  the  first  of 
December,  1874,  the  credit  and  pecuniary  standing  of  Loomis, 
in  the  neighborhood  where  he  dwelt,  were  generally  con- 
sidered good,  and  that  he  was  not  considered  as  insolvent, 
when  the  fact  was,  he  was  then  deeply  insolvent.  His  farm 
was  then  under  a  mortgage  to  his  sister  for  about  $1,200, 
made  in  1869,  and  to  a  brother  for  $1,600,  given  in  1873,  and 
these  incumbrances  exceeded  the  value  of  the  estate  in 
December,  1874.    The  only  other  real  estate  of  the  bankrupt 
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was  fifteen  acres  of  wild  land,  estimated  by  him  as  worth  but 
$50.  All  the  personal  property  then  belonging  to  the  bank* 
rapt  was  the  stock  on  his  farm,  worth  about  4^1 ,200  or  $1,500, 
and  which  had  been  attached  by  Hudson  in  his  suit  August 
27, 1874. 

It  is  unnecessary  for  me  to  recite  in  detail  the  testimony 
of  the  various  witnesses,  or  to  decide  whether  or  not  some 
of  them  have  confounded  the  dates  at  which  they  may  have 
had  the  conversations  with  Tuttle  recapitulated  in  their  tes- 
timony. Sufficient  is  it  for  the  Court  on  the  present  occasion 
to  state  certain  facts  which  are  not  substantially  controverted 
by  Tuttle,  and  which  as  it  appears  to  the  Court  must  control 
its  decision. 

The  Supreme  Judicial  Court  of  Maine,  for  the  county  of 
Somerset,  sat  on  the  third  Tuesday  of  December,  1874.  The 
action  of  Hudson  v.  LoomU  on  his  note,  which  had  been  due 
more  than  a  year  when  suit  was  instituted  on  it,  was  then 
pending  and  was  defaulted  the  first  day  of  the  term,  Decem- 
ber 15th,  when  Tuttle  was  present  and  knew  of  the  default. 
Up  to  that  time  I  do  not  think  that  Tuttle  had  any  question 
as  to  the  solvency  of  Loomis,  but  these  proceedings  in  court, 
excited  his  suspicion  and  put  him  upon  inquiry,  and  he 
examined  the  records  and  found  that  Loomis*  real  estate  was 
incumbered  for  its  full  value.  He  doubted  the  honesty  of 
their  incumbrance,  but  on  inquiry  of  Loomis,  was  informed 
they  were  b(ma  fide^  and  justly  due  to  the  mortgagees,  and 
that  nothing  remained  for  him  in  that  quarter.  He  ascer- 
tained  that  from  the  stock  and  other  property  on  the  farm 
if  properly  managed,  he  could  in  all  probability  realize  suffic- 
ient to  pay  Hudson's  debt  and  the  amount  due  to  himself 
from  Loomis;  but  there  would  be  nothing  left  for  the  other 
cred.tors,  amounting  to  92,800. 

It  was  therefore  agreed  between  him  and  Loomis,  that 
Tuttle  should  pay  up  the  Hudson  demand  and  take  a  bill  of 
sale  of  all  the  personal  property  on  the  farm  and  turn  it  intd 
money  as  soon  as  practicable,  and  after  paying  these  claims 
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should  account  to  Loomis  for  anything  remaining  in  his 
hands. 

Before  the  matters  were  concluded  or  the  money  paid  for 
the  Hudson  debt,  Tuttle  was  informed  of  a  debt  of  f  100 
that  Loomis  owed,  and  of  Loomis  note  to  the  Bank  for  9^100 
then  overdue  which  he  was  requested  to  pay  or  secure ;  but 
he  declined  so  to  do  for  the  alleged  reason  that  there  was 
not  enough  to  secure  his  own  claims. 

To  set  aside  a  conveyance  as  a  fraudulent  preference,  the 
purchaser  must  be  shown  to  have  had  reasonable  cause  at 
the  time  to  believe  his  vendor  insolvent  and  to  have  known 
that  such  conveyance  was  in  fraud  of  the  provisions  of  the 
bankrupt  act. 

Had  Tuttle  at  that  time,  December  26th,  reasonable  cause 
to  believe  Loomis  was  insolvent  ?  I  have  no  doubt  that  he 
then  well  knew  that  Loomis  was  insolvent,  for  he  had  ascer- 
tained that  his  real  estate  was  mortgaged  for  its  full  value, 
that  his  note  to  Hudson  had  been  due  more  than  a  year 
when  it  was  sued,  that  all  the  property  which  Loomis  had  of 
any  value  was  his  farming  stock  that  was  held  by  Hudson's 
attachment,  and  that  the  whole  of  it  would  not  be  more  than 
sufficient  to  pay  the  Hudson  demand  and  Loomis'  indebt- 
ment  to  him.  He  knew  of  $200  more  that  Loomis  was 
owing,  and,  when  asked  to  secure  a  portion  of  it  from  this 
personal  property,  refused  so  to  do  for  want  of  sufficient 
amount ;  and  if  anything  more  was  requisite,  inquiry  among 
the  traders  at  Skowhegan  would  have  soon  satisfied  him  of 
the  large  amount  then  due  from  Loomis  to  various  parties 
in  that  place.  I  am  well  satisfied  therefore  that  Tuttle  must, 
from  the  facts  then  well  known  to  him,  have  believed  Loomis 
at  that  day  utterly  insolvent,  and  that  after  he  had  procured 
this  bill  of  sale  knew  that  not  a  dollar's  worth  of  personal 
property  remained  to  Loomis  liable  to  attachment. 

One  is  to  be  held  chargeable  with  knowledge  of  the 
necessary  inevitable  result  of  his  actions ;  and  applying  this 
principle  to  Tuttle's  conduct,  I  cannot  but  find  that  he  knew 
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that  this  conve3'ance  to  him  was  a  preference  denounced  by 
the  bankrupt  law,  and  in  fraud  of  its  provisions.  He  well 
knew  that  Loomis  was  indebted  to  other  parties,  and  that 
by  this  arrangement  Loomis  was  giving  him  a  preference  to 
the  entire  exclusion  of  every  other  creditor,  and  that  all  of 
his  remaining  proi)erty  would  be  taken  for  the  payment 
of  Tuttle's  claims,  leaving  nothing  for  any  one  else.  Loomis 
must  have  thus  intended  to  secure  Tuttle,  leaving  his  other 
creditors  unsecured ;  and  Tuttle  was  fully  advised  of  Loomis 
purpose  and  object,  and  of  its  effect  upon  other  creditors. 

By  this  scheme,  a  fraud  upon  the  law  was  devised  and 
effected,  as  the  equitable  distribution  of  his  property  among 
all  his  creditors,  which  is  one  of  the  great  purposes  contem- 
plated by  the  bankrupt  law,  was  utterly  frustrated  thereby ; 
and  the  knowledge  of  the  fraudulent  object,  now  made 
requisite  by  the  amendment  of  1874,  is  demonstrated  to  have 
been  well  known  to  Tuttle  when  he  received  this  conveyance. 
So  far  therefore  as  this  bill  of  sale  of  December  26th,  of  the 
personal  property,  was  intended  as  a  security  for  the  prior 
indebtment  of  Loomis  to  Tuttle,  it  is  most  clearly  invalid, 
and  can  not  be  sustained  as  against  the  assignee  in  bank- 
ruptcy. 

It  is  claimed  that  if  such  should  be  the  opinion  of  the 
Court,  that  it  may  still  be  sustained  as  a  valid  security  for 
the  amount  advanced  by  Tuttle  to  Hudson,  and  that  the 
Court  will  enforce  it  to  that  extent.  Hudson's  debt  was 
secured  by  a  valid  attachment  on  Loomis  property  which 
has  continued  for  four  months,  lacking  but  a  single  day, 
at  the  time  Tuttle  purchased  this  demand.  The  action  of 
Hudson  vs.  Loomis  had  been  defaulted  and  an  execution 
could  have  been  had  at  any  moment  and  placed  in  the 
hands  of  the  officers,  which  would  have  established  a  com- 
plete and  perfect  lien  on  the  property,  from  the  moment  of 
its  seizure. 

Bankruptcy  proceedings  were  not  instituted  until  February 
22d,  and  nothing,  therefore,  had  taken  place  to  impair  Hud- 
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son's  security  which  a  single  day  would  have  perfected 
beyond  controversy.  It  is  therefore  claimed  that  Hudson, 
having  this  valid  security,  has,  by  the  payment  made  to  him 
by  Tuttle,  relinquished  and  vacated  this  lien  on  the  bank- 
rupt property,  and  that  in  equity,  upon  the  principles  of  sub- 
rogation, Tuttle  should  be  allowed  the  amount  thus  paid 
by  him  for  the  benefit  of  the  estate. 

In  my  opinion,  as  against  the  assignee,  Tuttle  has  the 
greater  equity,  and  should  be  allowed  the  sum  so  paid. 
Hudson  could  have  diminished  the  estate  to  the  extent  of 
his  debt  if  he  had  taken  the  property  and  applied  it  in  satis- 
faction of  his  judgment  against  Loomis.  Tuttle  has  paid  this 
claim  and  asks  to  be  repaid  only  what  he  has  saved  the  estate 
by  his  so  doing,  and  it  is  inequitable  for  the  assignee  to 
attempt  to  deprive  him  of  recompense  for  the  benefit  he  has 
thus  conferred  on  the  estate.  The  case  would  have  been 
altogether  different  if  Hudson's  debt  had  not  been  secured 
to  him.  If  his  debt  had  been  Loomis'  note  without  security 
of  any  kind  which  Tuttle  liad  paid,  all  that  Tuttle  could  have 
insisted  upon  would  have  beeu  to  be  invested  with  the  same 
rights  which  Hudson  before  possessed,  which  were  only  those 
of  an  ordinary  unsecured  creditor;  and  if  Loomis  had  after- 
wards seen  fit  within  the  sixty  days  to  have  given  him  secur- 
ity for  the  amount  thus  paid  to  Hudson  on  his  account,  such 
security  could  not  be  sustained,  on  the  ground  of  a  present 
consideration  having  passed  from  Tuttle  by  reason  of  this 
payment,  he  being  aware  of  the  real  condition  of  Loomis' 
affairs  as  they  are  shown  to  have  existed  at  the  time. 

These  views  are  sustained  in  this  district  in  Bucknam  vs. 
Q-os%^  1  Hask.,  630,  and  by  the  opinion  of  Mr.  Justice  Bradley 
in  Lothrop  vs.  Drake^  18  B.  R.,  472,  in  which  it  was  decided 
that  if  a  creditor  advances  money  to  pay  a  valid  execution, 
and  then  takes  a  judgment  for  the  same  and  his  own  debt, 
an  execution  thereon  will  be  good  as  to  the  advance,  but  not 
as  to  the  cost. 

The  last  case  disposed  of  the  technical  objection  enforced 
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in  Denny  vs.  Dana^  2  Ciish.,  160,  that  there  can  be  no  appor- 
tionment for  security,  and  that  a  mortgage  of  personal  prop- 
erty, which,  as  to  some  portion  of  the  debt  is  in  violation  of 
the  insolvent  laws,  is  wholly  void ;  an  objection  which  in  my 
view  should  never  have  been  sustained  in  favor  of  an  assignee 
in  bankruptcy. 

As  a  further  ground  of  defense,  the  respondent  in  his 
answer  avers  that  on  the  12th  of  February  1875,  and  prior  to 
the  commencement  of  this  bill,  J.  P.  Blunt  &  Co.,  creditors 
of  Loomis,  instituted  a  process  of  foreign  attachment  against 
Loomis,  and  Tuttle  as  his  trustee,  returnable  to  the  Supreme 
Judicial  Court  of  Maine,  Somerset  Co.,  March  5,  1876 ;  that 
said  suit  was  duly  entered  and  Tuttle  appeared  and  made 
disclosure  therein,  the  plaintiff  in  said  action  claiming  to  hold 
Tattle  chargeable  as  trustee  for  the  alleged  cause  that  the 
bill  of  sale  of  December  26,  1874,  was  taken  by  Tuttle 
with  the  design  and  intent  to  delay  and  defraud  the  credi- 
tors of  Loomis;  that  after  due  proceedings  said  Tuttle 
was  discharged  as  said  alleged  trustee,  and  he  therefore  sets 
up  and  relies  on  this  judgment  in  the  trustee  process  as 
a  bar  to  these  proceedings  in  equity  in  the  behalf  of  the 
assignee. 

Various  answers  may  be  given  to  this  defense : 
I.  The  suit  in  the  state  court  was  entirely  res  inter  alios. 
Blunt  &  Co.  were  creditors  of  Loomis  and  were  among  the 
petitioners  who  instituted  these  proceedings  against  him  ; 
but  in  their  proofs  of  foreign  attachment  they  represented 
no  other  parties  than  themselves.  An  adjudication  in  that 
suit  could  not  be  used  as  evidence  in  a  suit  commenced  by 
any  other  of  Loomis'  creditors,  and  the  assignee  could  not 
interfere,  and  take  any  part  in  the  conduct  of  the  suit  in  the 
state  court,  excepting  to  plead  the  bankruptcy  of  the  original 
debt ;  with  the  trustee's  disclosure,  he  could  not  interfere  in 
any  way  or  be  represented  therein ;  and  it  is  quite  certain 
therefore,  that  upon  general  principles  of  law,  the  discharge 
of  the  trustee,  at  the  suit  of  an  individual  creditor,  could  in 


84  DISTRICT   COURT, 

RobiDBon  vs.  Tattle  and  Tilton. 

no  way  affect  the  claims  of  the  assignee  representing  the  cred- 
itors generally. 

11.  The  record  of  the  suit  of  Blunt  ^  Co.  vs.  Loomis  ^ 
Tr.^  which  consists  in  docket  entries,  proves  that  there  has 
been  no  final  adjudication  of  the  question  whether  the  trustee 
is  or  not  chargeable.  At  the  nisi  prius  term,  the  order  of 
the  presiding  justice  was  that  the  trustee  should  be  dis- 
charged ;  but  exceptions  were  taken  to  this  order,  and  the 
questions  are  now  pending  before  the  Law  Court,  so  that 
there  has  not  been  sucli  a  judgment  and  final  disposition  of 
the  trustee  suit  as  the  answer  relies  upon.  The  exceptions 
suspended  the  judgment  of  the  court,  and  no  judgment  has 
been  rendered  in  the  suit  which  could  be  pleaded  in  bar  of 
another  suit ;  the  evidence,  therefore,  does  not  sustain  this 
branch  of  the  answer,  but  on  the  contrary,  proves  that  such 
judgment  as  therein  claimed  was  never  rendered  in  the 
trustee  suit. 

It  is  claimed  in  argument  that  the  record  of  this  proof  from 
the  state  court,  although  the  cause  is  still  undetermined, 
presents  a  valid  defense  in  the  present  action;  that  the  pro- 
cess of  foreign  attachment  having  been  instituted  before  this 
bill  in  equity,  it  was  the  duty  of  the  assignee  to  have 
appeared  in  the  suit  in  the  state  court,  and  pleaded  therein 
the  decree  of  bankruptcy ;  and  not  having  so  done,  the  pres- 
ent bill  can  not  be  sustained. 

The  docket  entries  show  that  in  the  state  court,  the  bank- 
ruptcy of  Loomis  was  entered  on  the  docket  in  that  suit,  but 
the  cause  for  some  reason  was  allowed  to  remain  in  court. 
Whether  the  court,  acting  upon  the  information  thus  brought 
to  its  knowledge  of  the  bankruptcy,  for  that  cause  discharged 
the  trustee  does  not  appear;  it  certainly  would  have  been 
justified  in  doing  so,  as  the  attachment  was  a  nullity,  having 
been  instituted  but  a  few  days  before  commencement  of  pro- 
ceedings in  bankruptcy. 

The  argument  of  the  learned  counsel  for  Tuttle  was,  that 
the  only  method  in  which  his  attachment  could  be  defeated 


MAINE,    1876.  85 


Robinson  vs.  Tuttle  and  Tilton. 


was  by  the  assignor's  oppositiou  and  plea  of  bankruptcy;  but 
such  I  do  not  understand  the  law  to  be.  I  have  no  doubt 
that  he  could  adopt  that  course  if  he  wished  so  to  do,  but  as 
the  attachment  was  made  within  four  months  of  the  bank- 
ruptcy proceedings,  it  became  a  nullity  which  could  in  no 
way  derive  any  strength  or  validity  from  the  courts  in  which 
the  cause  was  pending,  nor  from  judgment  in  the  suit. . 

There  are  many  cases  in  which  under  such  circumstances 
a  state  court  would  be  required  to  give  judgment,  although 
there  were  attachments  made  within  four  months;  for 
instance,  in  the  classes  of  debts,  fiduciary  or  any  others  from 
which  by  a  discharge  in  bankruptcy  the  party  is  not  relieved 
from  his  liability.  In  these  cases,  the  plaintiff  would  be 
entitled  to  recover  a  judgment  for  his  demand ;  but  if  he  had 
secured  the  same  by  an  attachment  within  the  four  months, 
it  is  clear,  that  although  his  judgment  would  be  valid,  he 
could  not  enforce  any  rights  under  his  attachment.  The 
property  would  fall  to  the  assignee  wholly  released  there- 
from. 

R.  S.  §  6044,  declares  that  by  operation  of  law,  the  assign- 
ment shall  vest  in  the  assignee  the  title  to  the  bankrupt 
property,  although  the  same  is  then  attached  on  mesne  process 
as  the  property  of  the  debtor,  and  shall  dissolve  any  such 
attachment  made  within  four  months  next  preceding  the 
commencement  of  the  bankruptcy  proceedings. 

Such  an  attachment  being  thus  dissolved,  the  attachyig 
creditor  has  lost  all  right  under  it  from  the  execution  of  the 
assignment;  and  certainly,  nothing  can  be  found  in  the  bank- 
rupt act  which  revives  or  restores  such  an  attachment  by 
means  and  force  of  a  judgment  subsequently  obtained  in  the 
action. 

The  practice  in  this,  and  probably  in  every  district  court 
of  the  United  States  has  been,  when  a  party  proceeds  in  his 
suit  and  obtains  judgment  and  execution  and  attempts  to 
enforce  the  same  upon  property  attached  on  the  suit  within 
the  four  months,  to  restrain  him  by  injunction  and  an  order  to 
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surrender  the  property  to  the  assignee.  I  have  granted  more 
than  a  score  of  them,  and  I  can  find  nothing  in  any  of  the 
decisions  in  the  Circuit  or  Supreme  Court  inconsistent  with 
my  so  doing. 

In  Doe  V.  Childress^  21  Wall.,  642,  the  proceedings  in  bank- 
ruptcy were  not  commenced  until  ten  months  after  the 
attachment,  and  of  course  the  same  was  not  dissolved,  but 
continued  in  force  as  security  for  the  judgment. 

If  the  assignee  chooses,  he  can  now  intervene  in  the  Blunt 
action,  and  plead  the  adjudication  of  bankruptcy;  but  under 
the  law  of  this  State,  the  question  of  the  validity  of  the 
attachment,  whether  it  is  or  not  now  on  file,  or  has  by  oper- 
ation of  law,  or  neglect  of  the  oflBcer,  been  dissolved,  cannot 
be  determined  in  that  suit.  The  party  takes  judgment,  if  his 
suit  is  undefended,  at  his  peril ;  and  if  he  afterwards  makes 
claim  to  the  property,  the  party  retaining  it  is  by  the  decis- 
ion of  the  courts  of  this  State,  always  at  liberty  to  prove  that 
the  attachment  was  in  some  way  terminated. 

The  plaintiff,  therefore,  is  entitled  to  a  decree  against  Tuttle 
for  the  property  undisposed  of  by  him,  and  conveyed  by  bill 
of  sale  of  Loomis  of  December  26, 1874,  and  also  for  any  bal- 
ance of  money  realized  by  him  from  sale  of  this  property  after 
paying  to  him  the  amount  he  has  paid  to  Henry  Hudson. 

The  deputy  sheriff  Tilton  acquired  no  rights  by  his  attach- 
ments, and  must  be  enjoined  from  further  interference  with, 
or  claim  upon  the  property  so  attached. 

Decree  accordingly. 
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STEPHEN    VAN    RENSSELLAER,    Exbcutob   of 

CHARLES  A.  HECKSCHER. 

vs. 
BENJ.  KELLY,  Jr.,  Exbcutob  of  BENJAMIN  KELLY. 

SSPTEMBES,   1876. 

1.  ^The  release  of  a  judgment^  procared  by  false  representations 

of  the  debtor's  interest  in  real  estate,  may  be  avoided  and  the  judg- 
ment may  be  revived  upon  the  discovery  of  the  fraud,  and  the  exer- 
cise of  reasonable  diligence  to  discover  it  and  to  revive  the  judg- 
ment, if  the  amount  received  in  satisfaction  of  it  be  tendered  back  to 
the  debtor. 

2.  liaches  will  not  be  imputed  to  the  judgment  creditor  for  not  know- 
ing the  contents  of  papers  showing  the  fraud  and  on  file  in  the  pro- 
bate office,  in  the  estate  of  the  person  who  fraudulently  concealed 
the  title;  nor  from  hearing  rumors  touching  the  actual  ownership 
of  the  property,  when,  upon  inquii*y  of  both  parties  to  the  fraud,  no 
information  was  obtained  and  the  records  of  deeds  gave  none ;  nor 
from  the  delay  of  nearly  a  year  after  the  fraud  was  discovered  in 
making  the  tender  to  the  debtor's  executor ;  nor  from  a  further  delay 
of  nearly  eight  months  in  bringing  suit 

Debt  on  a  judgment,  submitted  to  the  Court  without  a 
jury.  Plea,  release  of  the  judgment.  Replication,  release 
obtained  by  fraud.     Issue  taken. 

Mr.  Hanno  W.  Oage  and  Mr.  Sewall  C.  Strout^  counsel  for 
plaintiff. 

Mr.  Bion  Bradbury^  counsel  for  defendant. 

Fox,  J.  This  is  an  action  of  debt  on  a  judgment  recovered 
in  1858,  by  the  plaintiff's  testator  against  Benjamin  Kelly  and 
others,  in  the  Supreme  Judicial  Court  of  Maine. 

On  the  6th  of  October,  1867,  in  consideration  of  $173.86, 
twenty  per  cent  of  the  judgment,  paid  by  Kelly  to  Joseph 
Williamson  as  attorney  for  the  plaintiff's  testator,  this  judg- 
ment was  discharged  by  a  formal  release  under  seal. 

The  plaintiff  now  seeks  to  revive  this  judgment,  because 
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the  release  discharging  it  was  obtained  by  fraud  and  fraud- 
ulent representations  made  by  Kelly  to  Williamson. 

Mr.  Williamson  testifies  that  Kellv  told  him  that  he  had 
no  property ;  that  his  real  estate  had  beon  forfeited  to  Robert 
White;  that  White  had  a  warranty  deed  of  it  and  that  he, 
Kelly,  had  no  interest  in  it ;  that  trusting  to  these  represent- 
ations he  was  induced  to  accept  the  amount  paid  by  Kelly, 
and  to  execute  the  release  that  he  had  given. 

There  is  nothing  to  contradict  the  statements  of  Mr.  Wil- 
liamson, and  the  Court  therefore  finds  that  such  representa- 
tions were  made  by  Kelly,  and  that  Williamson  relied  and 
acted  upon  them. 

Mr.  Williamson,  before  giving  the  release,  inquired  of 
White  as  to  the  property,  and  he  says  that  White  corrobor- 
ated Kelly's  representations  and  claimed  that  his,  White's, 
title,  was  absolute,  thus  by  his  falsehood  assisting  Kelly  in 
deceiving  his  creditors,  clearly  indicating  the  fraudulent 
designs  of  both  parties  in  respect  to  Kelly's  real  estate. 

It  is  argued  that  this  was  an  old  transaction  of  longstand- 
ing; that  White  had  held  an  absolute  title  to  the  property 
since  1867 ;  and  that  Kelly  did  not  believe  that  after  so  long 
a  time  he  could  enforce  obligations  for  a  reconveyance  of  it, 
given  by  White  at  that  time.  The  Court  is  unable  to  adopt 
this  conclusion. 

It  is  said  that  large  sums  were  paid  by  Kelly's  family  on 
account  of  the  property,  which  went  to  discharge  White's 
claims  and  enable  Kelly  to  obtain  a  reconveyance;  but  the 
evidence  does  not  support  any  such  position. 

Another  ground  of  defense  is,  that  the  plaintiff  has  been 
guilty  of  laches  in  not  sooner  giving  notice  to  the  defendant 
or  his  testator  that  he  had  discovered  that  a  fraud  had  been 
practiced  upon  him  in  obtaining  the  release  of  the  judgment. 

It  is  said  that  in  March,  1868,  the  probate  records  of  Waldo 
County  disclosed  Kelly's  claim  to  this  property,  and  that  a 
deed  of  release  was  then  given  by  White  to  Kelly,  all  of 
which  Mr.  Williamson  could  have  ascertained  upon  inquiry, 
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and  that  facts  were  brought  to  his  knowledge  at  that  time 
which  should  have  put  him  on  inquirj  and  investigation,  and 
that  he  is  therefore  chargeable  with  all  the  knowledge  and 
information  he  could  have  acquired  if  the  inquiry  had  been 
made. 

Upon  this  branch  of  the  case,  Mr.  Williamson's  testimony 
is,  that  about  a  year  after  the  release  had  been  given  he  heard 
rumors  that  Kelly  owned  the  property  and  that  it  was  not 
forfeited,  but  that  he  had  no  actual  knowledge  about  it; 
that  he  then  wrote  Kelly  a  letter  respecting  it,  but  got  no 
reply ;  that  he  inquired  of  J.  P.  White,  the  executor  of  Robert 
White,  but  he  was  reticent  and  would  give  no  information 
about  it ;  that  he  examined  the  records  of  deeds  from  time  to 
time,  but  there  was  no  record  of  a  conveyance  of  the  proper- 
ty ;  that  he  could  learn  nothing  further  about  the  property 
until  after  Kelly's  death  in  1873,  when  by  accident,  on  exam- 
ining the  inventory  of  his  estate,  he  found  this  real  estate 
included  as  a  part  of  Kelly's  property. 

The  Court  is  of  opinion  that  upon  these  facts  there  was 
no  failure  or  neglect  on  the  part  of  Williamson.  Acting  upon 
the  rumor  that  Kelly  had  some  interest  in  the  property,  he 
applied  to  both  White  and  Kelly,  but  without  success.  He 
examined  the  records  of  deeds,  but  could  learn  nothing  there  of 
any  transfer ;  and  it  was  hardly  to  be  expected  that  in  March, 
the  probate  records  respecting  White's  estate  would  disclose 
a  petition  of  Kelly's  so  contradictory  of  his  positive  state- 
ments to  Williamson  made  in  October  previous. 

No  authority  is  here  cited  to  establish  the  point,  that  a 
stranger  to  White's  estate  is  to  be  held  chargeable  with  a 
knowledge  of  all  that  the  probate  records  may  disclose  in 
relation  to  the  property  of  other  parties. 

Williamson  states  that  some  time  after  the  inventory  of 
Kelly's  estate  was  returned  to  the  Probate  Court,  Sept.  5, 
1873,  he  examined  it,  and  then  made  further  inquiries,  and 
for  the  first  time  then  ascertained  about  the  reconveyance  of 
the  property  by  White's  administrator  to  Kelly.     On  the  11th 
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of  August,  1874,  he  tendered  to  the  executor  the  amount  paid 
on  the  execution  with  interest,  and  notified  him  that  he 
claimed  to  avoid  the  release  on  the  ground  of  fraud,  and  to 
collect  the  full  amount  of  the  judgment.  On  the  7th  of 
April,  1875,  the  present  suit  was  commenced. 

Under  the  laws  of  Maine  an  executor  cannot  be  required 
to  defend  such  a  suit,  commenced  within  one  year  after  his 
appointment ;  and  for  this  reason  the  delay  in  instituting  the 
present  suit  was  justifiable ;  and  while  it  would  have  been 
prudent  to  have  made  a  tender  and  have  given  notice  of  the 
intention  of  the  party  to  avoid  the  release  at  an  earlier 
moment  than  was  done,  the  Court  does  not  feel  justified  in 
denying  the  party  a  remedy  for  the  fraud  thus  practiced 
upon  him.  No  injury  has  resulted  to  the  estate  of  Kelly 
from  the  delay,  so  far  as  appears  in  the  case. 

Judgment  for  Plaintiff. 


Be  THOMAS  A.  HOLLAND. 

SsPTEMfiBB,   1876. 

1.  A  inortgagre  of  a  mill  covers  machinery  afterwards  purchased 
and  put  into  the  mill. 

2.  A  mortgragre  to  secure  prior  advances  is  not  in  the  usual 
course  of  business,  and  in  bankruptcy,  is  prima  facie  fraudulent  and 
evidence  of  an  intended  fraud. 

8.  Insolvency  is  the  inability  to  pay  debts  in  the  usual  course  of 
business. 

4.  A  mortgage,  of  present  and  future  stock  by  an  insol- 
venty  to  secure  promised  future  advances,  is  not  in  the  usual 
course  of  business  and  is  prima  facie  fraudulent,  and  cogent  evidence 
of  a  design  to  delay,  defraud  and  hinder  creditors;  and  when  so 
given,  it  is  an  act  of  bankruptcy  under  §  504  of  R.  S.,  even  though  it 
be  a  valid  security. 

In  Bankruptcy.    Petition  by  creditors  to  have  their 
debtor  adjudged  a  bankrupt  for  giving  fi'audulent  prefer- 
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ences  and  making  conveyances  of  his  property  with  intent  to 
delay,  defraud  and  hinder  his  creditors. 

The  debtor,  by  answer,  averred  that  the  conveyances  given 
by  him  were  given  in  good  faith,  to  raise  money  with  which 
to  increase  and  prosecute  his  business,  and  without  fraudu- 
lent design  or  purpose.     Proofs  were  taken. 

Mr.  Byron  D.  Verrill^  solicitor  for  petitioners. 
Mr.  John  0.  Winship^  solicitor  for  respondent. 

Fox,  J.  The  requisite  number  of  creditors  having  become 
parties  to  this  petition,  and  a  trial  b}'  jury  having  been  waived, 
the  question  for  my  determination  is,  whether  the  alleged  acts 
of  bankruptcy  are  established. 

The  respondent  is  the  only  witness,  and  is  called  by  the 
petitioners.  His  business  has  been  that  of  manufacturing 
blankets  at  Windham  in  this  district.  He  is  charged  with 
having  in  violation  of  the  bankrupt  act  made  two  mortgages 
to  Swett  &  Leavitt,  one  April  12,  1876,  the  other  May  4th, 
the  same  year. 

The  first  mortgage  covered  "all  the  tools  and  machinery  in 
his  woolen  mill  at  Mallison  Falls,  on  the  Presumpscot  River 
in  Windham,  and  the  water  wheel  and  all  stock  manufact- 
ured and  in  process  of  manufacture,"  and  was  to  secure  the 
payment  to  the  mortgagees  of  his  note  for  $10,000  in  three 
months  with  interest  at  ten  per  cent. 

The  second  mortgage  was  to  the  same  parties  to  secure  the 
payment  of  Holland's  two  notes,  each  for  85,000,  payable  in 
thirty  and  sixty  days  from  May  4th  with  interest  at  twelve 
per  cent.,  and  included  all  the  woolen  and  shoddy  stock,  also 
oils  and  dye  stufib  and  fittings  contained  in  the  woolen  mill 
situated  at  Mallison  Falls,  and  all  stock  in  any  outbuilding 
in  said  Windham  and  Gorham  belonging  to  him ;  ^^also  all 
woolen  stock  which  may  be  purchased  by  me  and  stored  in 
said  mill  and  out  buildings  to  be  there  manufactured,  unman- 
ufactured and  in  process  of  manufacture.*' 

These  mortgages  were  duly  recorded.     Both  of  them  are 
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charged  to  have  been  made  with  an  intent  to  give  the  mort- 
gagees a  preference,  and  also  with  a  purpose  and  design 
on  the  part  of  Holland  to  delay,  defraud,  and  hinder  his 
creditors. 

It  appears  that  in  the  fall  of  1874,  Holland  purchased  the 
mill  and  power  at  Mallison's  Falls  for  $12,200,  paying  but 
$600,  and  securing  the  balance  by  mortgage  of  the  property, 
on  which  but  $200  has  since  been  paid  by  him.  He  repaired 
the  dam,  sold  some  of  the  old  machinery  and  substituted  new 
at  an  expense,  as  he  says,  of  from  $2,000  to  $3,000. 

Under  the  decisions  in  this  state,  this  machinery  became 
a  part  of  the  realty,  and  is  held  by  the  mortgage  now  in  pro- 
cess of  foreclosure. 

The  rights  of  Swett  &  Leavitt  are  not  involved  in  the  ques- 
tion I  am  now  to  determine,  and  I  have  purposely  refrained 
from  allowing  my  mind  to  arrive  at  any  conclusion  upon 
them ;  neither  is  it  requisite  that  I  should  decide  whether  I 
can  depend  on  the  statement  of  Holland  that  $8,000  was 
stolen  from  him  on  the  4th  of  July.  The  single  question 
here  at  issue  is  the  purpose  and  object  of  Holland  in  making 
these  conveyances.  The  mortgages  may  be  perfectly  valid 
security  to  the  mortgagees,  and  yet  the  mortgagor  may,  by 
their  execution,  have  subjected  himself  to  the  liability  of 
being  adjudged  a  bankrupt. 

Sec.  5021,  of  R.  S.,  declares  that  any  person  "who  makes 
any  assignment,  gift,  sale,  conveyance  or  transfer  of  his 
estate,  etc.,  with  intent  to  delay,  defraud,  or  hinder  his  credi- 
tors, shall  be  deemed  to  have  committed  an  act  of  bankruptcy, 
and  to  have  become  liable  to  be  adjudged  a  bankrupt." 

Holland,  in  answer  to  his  counsel,  swears  that,  in  making 
these  mortgages,  he  had  no  such  purpose  or  intent ;  that  his 
object  was  to  sustain  his  credit,  so  as  to  make  large  pur- 
chases of  material  to  manufacture,  as  he  was.  advised  that  in 
all  probability  they  were  then  at  the  lowest  rate  and  would 
undoubtedly  advance,  and  if  so,  the  goods  manufactured 
would  also  advance,  and  he  would  thereby  derive  a  large 
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profit  in  his  business ;  and  that  to  carry  out  this  purpose, 
it  was  necessary  to  obtain  large  credit ;  and  to  meet  his  lia- 
bilities and  to  accomplish  his  purpose,  he  effected  the  mort- 
gage of  May  4th. 

It  is  with  regret  that  I  am  compelled  to  the  conclusion 
that  such  was  not  the  object  and  design  of  Holland  in  giving 
this  mortgage.  This  mortgage,  as  well  as  the  previous  one 
of  April  12th,  was  not  in  the  regular  course  of  his  business, 
and  they  were,  therefore, |?rma/acie  fraudulent,  as  is  express- 
ly declared  by  the  bankrupt  act. 

Holland  denies  that  he  was  insolvent  on  the  4th  of  May. 
I  have  but  little  doubt  that  he  was  in  that  condition  in  Jan- 
uary; and  I  am  satisfied  that  he  was  constantly  falling 
behind  hand,  until  he  found  himself  owing  more  than 
$20,000,  and  with  little  or  no  assets  to  meet  it.  It  is  now 
demonstrated  that  in  May  he  was  utterly  insolvent;  and 
from  the  condition  of  the  business  in  which  he  was  employed, 
and  the  failure  of  bis  consignees  to  make  sales  of  his  goods, 
I  think  he  could  not  but  conclude  and  believe  that  he  was 
then  unable  to  pay  all  that  he  owed. 

He  substantially  admits  that,  at  the  time  he  executed  cer- 
tain bills  of  sale  in  February  to  secure  loans  included  in  the 
first  mortgage,  he  was  then  insolvent  within  the  meaning  of 
the  bankrupt  law,  as  he  says,  he  could  not  then  have  met 
his  liabilities,  unless  he  had  raised  these  sums  by  means  of 
these  conveyances,  two  of  which  were  of  stock  purchased  by 
him  on  credit,  and  conveyed  by  him  before  it  had  come  to 
his  possession  and  while  in  transit  on  the  cars,  to  raise 
money  to  pay  his  old  liabilities,  a  circumstance,  that  the 
Court  cannot  but  remark  is  strongly  indicative  of  a  fraudu- 
lent design.  * 

Whenever  a  party  is  found  purchasing  goods  on  credit, 
and,  before  he  has  received  them  into  his  possession,  convey- 
ing them  in  this  manner  to  raise  money  to  pay  old  debts,  his 
conduct  is  so  openly  and  clearly  fraudulent,  and  manifests 
such  fraudulent  purpose  on  the  part  of  the  vendor,  that  a 
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court  would  be  fully  justified  in  finding  that  he  intended  to 
accomplish  a  fraud  by  such  proceedings,  without  further 
evidence ;  and  it  is  roost  conclusive  evidence  that  Holland's 
pecuniary  condition  was  such  that  he  could  not  fairly  and 
honestly  meet  his  liabilities  as  they  fell  due. 

Confining  my  attention  to  the  mortgage  of  May  4th,  I  am 
clearly  of  opinion  that  instead  of  sustaining  his  credit  thereby, 
this  conveyance,  when  it  should  become  known  to  his  credi- 
tors, would  have  an  eflfect  directly  the  contrary.  As  I  have 
had  occasion  repeatedly  to  remark  in  cases  of  this  nature, 
nothing  is  so  surely  fatal  to  a  debtor's  credit,  as  a  heavy 
mortgage  encumbering  his  stock. 

No  one  will  even  resort  to  such  a  device  to  continue  his 
business,  unless  compelled  so  to  do  by  pressing  necessities; 
and  creditors  who  may  receive  the  money  realized  by  the 
mortgage,  at  once  become  distrustful,  and  will  no  longer 
afford  credit  to  the  party,  as  they  will  understand  his  situa- 
tion, and  that  no  security  remains  in  the  debtor's  hands  for 
the  payment  of  his  future  iudebtments ;  and  more  especially 
is  such  the  case,  when  there  is  found  contained  in  the  con- 
veyance a  provision,  such  as  is  met  with  in  the  mortgage  of 
May  the  4th,  including  "all  the  stock  which  I  may  afterwards 
purchase."  If  a  seller  was  aware  of  such  a  clause,  and 
understood  that  the  goods  he  was  about  to  dispose  of  were, 
the  moment  the  sale  was  completed,  to  pass  beyond  the  con- 
trol of  the  purchaser  without  payment  therefor,  it  cannot  be 
believed  that  any  one  could  be  found  who  would  be  willing 
to  sell  his  goods  on  credit  under  such  circumstances ;  on  the 
other  hand,  if  Holland  Was  willing  and  ready  thus  to  buy 
goods  on  credit,  which  the  mortgagees  by  such  a  conveyance 
would  acquire  a  title  to  and  hold  as  security  for  prior  ad- 
vances, it  is  to  my  mind  cogent  proof  of  a  wicked,  fraudulent 
purpose  on  his  part,  which  should  subject  him  to  be  adjudged 
a  bankrupt. 

According  to  Holland's  statement,  there  was  on  the  4th  of 
May  due  to  him  from  Swett  &  Leavitt  12,000  on  the  prior 
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mortgage ;  this  had  been  due  to  him  ever  since  the  giving  of 
the  mortgage  April  12th,  and  still  remains  unpaid.     If  Hol- 
land on  the  4th  of  May  was  in  need  of  money  to  meet  his 
liabilities,  why  did  he  not  call  upon  the  mortgagees  for  this 
sum,  and  apply  it  to  the  most  pressing  claims  against  him, 
instead  of  giving  them  a  new  mortgage  for  810,000,  from 
which  not  a  dollar  was  received  by  him,  as  he  admits,  until 
after  the  first  note  of  1^6,000  secured  thereby  had  become 
due  and  payable?    Why  should  he  then  encumber  his  prop- 
erty for  this  large  amount,  giving  security  payable  in  thirty 
and  sixty  days  for  further  advances,  when  there  was  still  this 
balance  of  #2,000  due  and  unpaid?    Such  conduct,  to  my 
mind,  speaks  louder  and  more  clearly  as  to  his  purpose,  than 
any  explanation  which  he  may  now  give  as  a  witness.    By  this 
mortgage,  he  was  on  May  4th  encumbering  his  stock  for  its 
full  value,  apparently  holding  forth  to  his  creditors  that  he 
was  the  debtor  of  Swett  &  Leavitt  for  this  amount,  that 
they  had  advanced  him  the  f  10,000  and  were  entitled  to  this 
security  therefor,  when  in  fact,  on  that  day,  he  was  not  the 
debtor  of  Swett  &  Leavitt  for  a  single  dollar  for  this  mort- 
gage, but  they  were  indebted  to  him  $2,000  on  the  prior 
mortgage.     There  was  falsehood  and  deception  practiced  by 
the  very  instrument  now*under  consideration  ;  and  this  con- 
tinued from  day  to  day  until  a  moiety  of  the  mortgage  debt 
had  become  due  and  payable.     Was  not  his  object,  by  this 
conveyance,  to  misrepresent  the  condition  of  his  affairs,  to 
deceive  and  defraud  his  creditors,  and  prevent  their  resorting 
to  this  property  for  the  payment  of  their  claims  against  him  ? 
Such  certainly  was  the  result  which  one  would  ordinarily 
anticipate  from  such  conduct,  and  the   Court  cannot  but 
believe  such  was  his  purpose  and  object.     Upon  the  face  of 
the  mortgage  it  bore  an  absolute  lie,  daily  repeated  for  a 
month,  by  declaring  that  Holland  was  indebted  to  Swett  & 
Leavitt  for  the  sum  of  $10,000,  when,  as  is  shown,  nothing 
was  due  to  them  thereon. 

As  evidence,  not  without  weight,  is  the  further  fact  that 
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Swett  &  I-i€avitt  never  gave  to  Holland  any  note  or  memo- 
randum to  manifest  their  liability  to  him  for  this  largis 
amount.  The  payment  by  them  to  him  of  this  large  sum 
was  left  wholly  dependent  on  the  memory  of  the  parties, 
while  the  rights  of  Swett  &  Leavitt  were  protected  by  the 
most  formal  instrument. 

Holland's  dealings  after  May  4th  with  some  of  his  creditors 
throw  much  light  on  his  intentions ;  but  without  commenting 
further  on  the  testimony  in  this  case,  I  am,  by  the  facts  and 
circumstances  in  evidence  before  me,  notwithstanding  the 
positive  evidence  of  Holland  to  the  contrary,  forced  to  believe 
that  his  purpose  and  design  in  executing  the  mortgage  of 
May  4th,  was  to  hinder,  delay  and  defeat  his  creditors;  and 
I  am  therefore  compelled  to  adjudge  him  a  bankrupt  for  uo 
doing. 


NATHANIEL  WALKER 

vs. 
THE  GRAND  TRUNK  RAILWAY  COMPANY. 

September,  ld76. 

1.  A  railway  company  managing  its  trains  by  telegrraph, 

faiHDff  to  provide  a  suitable  telegi-aph  line,  so  equipped  with  tele- 
graph BtatioDs  and  opei^atives  aa  to  properly  and  safely  control  the 
movement  of  its  trains,  is  guilty  of  negligence,  and  responsible  to 
one  of  its  train  servants  for  injuries  sustained  thereby. 

2.  After  verdict  for  plaintiff,  the  Court  will  not  grant  a  new  trial 
for  defects  in  a  declaration  that  might  have  been  amended,  when 
substantial  justice  has  been  done. 

8.  A  railway  company,  ?uUty  of  negrligence  that  caused  an 
injury  to  a  servant,  cannot  defeat  his  action  for  damages  by  showing 
that  a  fellow  servant  was  also  guilty  of  negligence  in  the  premises. 

Case,  to  recover  damages  for  personal  injuries  sustained 
while  employed  upon  one  of  defendant's  trains  by  a  collision 
caused  by  the  defendant's  negligence. 
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The  case  was  tried  upon  the  general  issue,  and  the  plain- 
tiff had  a  verdict  in  his  favor,  whereupon  the  defendant 
moved  for  a  new  trial  because  the  verdict  was  against  law 
and  evidence. 

Mr.  George  F.  Holmes  and  Mr.  Almon  A.  Strout^  counsel 
for  plaintiff. 

Mr.  John  Rand^  solicitor  for  defendant. 
Pbbsent,  Mr.  Justice  Clifford  and  Fox,  J. 

Fox,  J.  In  March,  1873,  the  defendant  was  the  lessee 
of  the  railroad  from  Island  Pond  to  Portland,  and  the  plain- 
tiff was  in  their  employment  on  the  train  for  the  distribution 
of  ties  for  the  repairs  of  the  road.  This  train  was  known  as 
the  "tie  train,"  had  its  conductor  and  engineer,  but  its  move- 
ments were  directed  and  controlled  by  Chevalier,  the  train 
dispatcher  at  Island  Pond,  by  means  of  the  telegraph.  On 
the  25th  of  March,  this  train  with  the  plaintiff  left  Gorham 
for  South  Paris  with  orders  to  work  between  these  places  dis- 
tributing ties,  keeping  clear  of  all  regular  trains,  and  arrived 
seasonably  at  Gilead  before  9.50.  The  same  day  at  4.30  A. 
M.,  freight  train  No.  6  left  Portland  for  Island  Pond.  Its 
movements  should  have  conformed  to  the  time  tables  of  the 
company,  but  it  fell  behind  and  was  thirty  minutes  late  at 
Biyant's  Pond.  These  two  trains  came  into  collision  near 
West  Bethel,  about  five  and  one-half  miles  from  Gilead,  and 
the  plaintiff  sustained  serious  personal  injuries  for  which  he 
has  brought  the  present  action.  A  verdict  has  been  rendered 
for  the  plaintiff,  which  the  defendant  moves  to  set  aside  as 
against  law  and  evidence. 

To  a  correct  understanding  of  the  cause,  some  explanations 
of  the  distance  between  the  various  stations  on  the  road  from 
Gilead  to  Bryant's  Pond,  and  the  arrival  and  departure  of 
the  trains  is  important.  Gilead  is  sevente'en  miles  west  from 
Bryant's  Pond,  with  three  stations  intervening ;  viz.,  West 
Bethel,  about  six  miles  from  Gilead,  then  Bethel,  three  and 
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seven-eighths  miles  from  West  Bethel,  next  Locke's  Mills, 
about  three  miles  east  from  Bethel  and  four  and  one-half  miles 
west  of  Bryant's  Pond.  There  was  telegraph  communication 
with  but  one  of  the  stations  between  Gilead  and  Bryant's 
Pond,  Bethel. 

Chevalier,  called  by  defendant,  testified  that  he  was  the 
chief  train  dispatcher  at  Island  Pond,  and  as  such  had  charge 
of  the  trains,  made  the  crossing  of  regular  trains  when  late, 
regulated  the  movements  of  the  trains  by  telegraph,  and  was 
provided  at  Island  Pond  with  all  the  means  requisite  to  trans- 
act the  business ;  that,  by  the  seventeenth  rule  of  the  road, 
*'the  stoppage  of  trains  having  the  right  of  track  must  invar- 
iably be  secured  before  the  crossing  train  is  dispatched,  or  the 
track  considered  to  be  clear;"  that  on  the  morning  of  March 
25th  the  telegraph  operator  at  Gilead,  at  9.50,  reported  to 
him  the  tie  train  then  at  Gilead  and  waited  orders ;  Chevalier 
replied  to  him,  *'wait  a  minute;"  then  telegraphed  to  Bryant's 
Pond,  who  replied,  "aye,  aye ;"  **I  commenced  to  give  an  order 
for  Bryant's  Pond  for  No.  6  train  and  Bryant's  Pond  opera- 
tor stopped  me  and  reported  No.  6  had  started  at  9.50 ;  then 
I  telegraphed  to  Bethel  and  continued  doing  so  for  twenty- 
five  minutes ;  got  no  answer  till  10.22 ;  then  I  inquired  where 
No.  6  was ;  Bethel  replied,  gone,  reported  No.  6  off  at  10.15 ; 
had  previously  sent  an  order  to  tie  train  at  Gilead  at  10.15 
to  cross  No.  6  at  West  Bethel,  but  told  the  operator  at  Gilead 
to  hold  orders  a  minute  ;  told  him  to  let  the  tie  train  go;  he 
reported  it  away  at  10.20.  No.  6  left  Bethel  at  10.16,  having 
right  of  way  over  tie  train ;  I  gave  no  notice  to  No.  6  that  tie 
train  was  to  cross  them  at  West  Bethel ;  collision  was  caused 
by  my  negligence  in  not  securing  No.  6  before  I  gave  the  order 
to  the  tie  train ;  I  violated  above  rule ;  with  the  business  of 
the  Grand  Trunk  a  telegraph  is  necessary  at  West  Bethel ; 
the  telegraph  operator  was  the  ticket  agent  and  did  all  the 
work  at  Bethel ;  I  understood  he  was  absent  twenty-five 
minutes  in  freight  shed,  out  of  his  oflBce  at  the  time." 

The  writ  contains  two  counts;  the  second  charges  that  by 
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reason  of  the  fault,  negligence  and  carelessness  of  defendant 
in  not  providing  careful  and  suitable  superintendents,  *  * 
telegraph  operators  and  other  servants,  *  *  and  by  reason 
of  the  fault,  negligence,  carelessness  and  mismanagement  of 
said  corporation  and  its  superintendent,  *  *  train  dis- 
patchers, telegraph  operators  and  other  servants,  *  *  in 
wrongfully  and  carelessly  neglecting  telegraph  to  warn  and 
instruct  the  servants  of  said  company,  having  possession, 
charge  and  control  of  another  train  belonging  to  said  defend- 
ant, &c.,  and  by  other  negligent  acts  and  omissions  of  said 
defendant  the  collision  was  occasioned,  &c. 

At  the  trial,  the  court  instructed  the  jury,  among  sundry 
instructions  not  excepted  to,  that  "the  defendant,  if  it 
undertook  to  manage  and  conduct  the  business  of  running 
its  trains  by  telegraph,  was  bound  to  to  have  a  proper  and 
fit  telegraph  line  for  this  purpose,  with  a  reasonable  number 
of  telegraph  stations  and  operators  to  properly  conduct  and 
control  movements  of  the  trains ;  and  it  is  for  the  jury  to 
decide  whether  this  duty  was  performed  by  the  defendant,  or 
whether  it  was  guilty  of  negligence  and  want  of  ordinary 
care  in  this  respect,  by  not  having  the  requisite  number  of 
telegraph  stations  and  operators  for  conducting  the  business 
of  the  road.  If  it  was  guilty  of  such  negligence  and  want 
of  ordinary  care,  and  that  occasioned  the  injury  which  other- 
wise would  not  have  occurred,  the  jury  would  be  authorized 
to  find  a  verdict  for  plaintiff." 

Although  excepted  to  at  the  trial,  the  correctness  of  this 
ruling  was  conceded  at  the  hearing  on  the  motion  for  a  new 
trial  by  the  learned  counsel  for  the  corporation,  and  it  is  sus- 
tained by  all  the  authorities,  and  was  merely  the  application 
of  the  rule  of  law,  that  when  injuries  to  servants  or  workmen 
happen  by  reason  of  improper  and  defective  machinery  and 
appliances  used  in  the  prosecution  of  the  business,  the  master 
18  accountable.  Snow  v.  Housatonic  Railroad  Co.^  8  Allen, 
441. 

It  is  now  argued  that  such  is  not  the  ground  of  action  as 
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set  forth  in  the  writ,  and  therefore  this  instruction  was  im- 
properly given,  and  for  that  cause  a  new  trial  should  be  had ; 
that  the  claim  as  made  in  the  writ  was  for  negligence  of  the 
servants  of  the  Company,  and  not  for  injuries  occasioned  by 
its  own  negligence. 

The  second  count,  of  which  an  abstract  is  before  recited, 
does  most  clearly  charge  that  the  injury  was  occasioned  by 
the  negligence  of  the  corporation  as  well  as  by  that  of  its 
telegraph  operator  and  other  servants ;  and  while  the  specific 
negligence  of  the  defendant  is  not  as  sharply  defined  in  the 
writ  as  could  have  been  desired,  yet  in  that,  it  is  set  forth 
as  a  ground  of  complaint,  and  after  verdict  is  sufl&cient.  It 
does  not  any  where  appear  that  this  objeotion  was  taken  at 
the  trial ;  and  if  it  had  been,  and  an  amendment  requested, 
it  should  have  been  allowed  under  all  the  circumstances  dis- 
closed by  the  evidence.  For  a  technical  objection  of  this 
character,  a  new  trial  should  not  be  granted  when  justice 
has  been  done,  and  the  objection  could  have  been  removed 
by  an  amendment  before  the  new  trial  was  had. 

The  instructions  given  being  unobjectionable,  a  new  trial 
can  only  be  granted  because  the  evidence  was  not  sufiicient 
upon  this  point  to  authorize  the  verdict.  A  careful  review  of 
the  testimony  satisfies  the  court  that  the  finding  of  the  jury 
in  this  respect  was  well  warranted  by  the  evidence. 

The  question  for  the  jury  to  pass  upon  was,  whether  this 
company,  conducting  its  running  of  trains  to  a  great  extent 
by  telegraph,  had  provided  the  requisite  number  of  telegraph 
stations  and  operators  for  its  business.  From  Gilead  to  Bry- 
ant's Pond  is  seventeen  miles,  with  three  stations  interven- 
ing, at  only  one  of  which,  Bethel,  there  were  any  facilities  for 
giving  the  movement  of  trains  by  telegraph;  and  at  that 
place,  the  jury  was  warranted  in  finding  that  the  various 
duties  which  the  operator  there  had  to  perform,  of  ticket  seller, 
freight  agent,  &c.,  as  well  as  telegraph  operator,  were  such 
that  he  could  not  properly  discharge  them  all,  and  thus  that 
the  company  were  recjuiring  of  him  more  than  he  could  attend 
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to,  so  that  it  had  failed  to  provide  a  suitable  operator  at 
that  point,  leaving  the  whole  distance  of  seventeen  miles 
unprotected  in  this  behalf. 

Admitting  that  the  company  was  negligent  in  this  respect, 
it  is  claimed  that  the  negligence  of  Chevalier,  in  not  detain- 
ing the  tie  train  at  Gilead  according  to  rule  seventeen,  but 
giving  it  the  right  of  way,  was  one  cause ;  that  train  No.  6 
was  also  a  cause  of  the  injury ;  that  there  was  double  negli- 
gence, that  of  the  defendant  as  well  as  of  its  servant,  who 
was  a  fellow  servant  of  plaintiff;  and  that  the  plaintiff  can 
not  recover  for  the  injury  occasioned  by  the  negligence  of  a 
fellow  servant.  The  correctness  of  this  latter  proposition, 
or  its  applicability  to  this  case,  we  do  not  propose  to  consider, 
as  in  our  view,  contributory  negligence  to  defeat  a  right  of 
action  must  be  that  of  the  party  injured,  which  it  is  not 
claimed  existed  in   the  present  case.     Paulmier  vs.  Erie 

Railroad  Co.^  6  Vr.,  161. 

Motion  overruled. 

Judgment  on  the  verdict. 


OLIVER  P.  CUMMINGS 

vs. 
THE  GRAND  TRUNK  RAILWAY  COMPANY. 

SSPTBMBRB,    1876. 

1.  The  presence  of  an  alien  corporation  in  a  state  other  than 
that  of  its  creation  may  be  eBtablished  by  acts  and  oondact  in  bust 
ness  transactions. 

2.  Tbe  defendant  corporation  is  proved  to  be  present  in  the  dis- 
trict of  Maine  from  operating  a  railroad  therein  under  a  lease  ratified 
by  the  Legislature  of  the  State. 

8.  Jurisdiction  of  an  alien  corporation  by  the  federal  courts, 
at  the  snit  of  an  inhabitant  in  the  district  where  the  suit  is  brouf^ht, 
may  be  gained  by  proof  that  the  corporation  is  present  by  its  officers 
or  agents,  transacting  its  business  within  such  district. 
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Case  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiflF,  from  the  defendant's  negligence,  while  act- 
ing as  its  servant  in  driving  an  engine  upon  its  railway. 

At  the  return  of  the  writ,  defendant  moved  that  it  abate 
for  want  of  jurisdiction  by  the  Court  over  the  defendant,  an 
alien  corporation  created  by  the  laws  of  Canada. 

The  plaintiff  insisted  that  it  appeared  from  the  writ  and 
officer's  return  thereon  that  the  defendant  corporation  was 
found  within  the  district  and  duly  served  with  process  as 
required  by  the  act  of  March,  1875. 

By  consent  of  parties,  proofs  were  taken  and  the  question 
raised  was  considered  stripped  of  technicalities. 

Mr.  George  F.  Holmes  and  Mr.  Almon  A.  Strong  counsel 
for  plaintiff. 

Mr.  John  Randy  solicitor  for  defendant. 

Present,  Mr.  Justice  Clifford  and  Fox,  J. 

Fox,  J.  The  plaintiff,  a  citizen  of  Maine,  has  brought  this 
action  of  the  case  for  the  recovery  of  damages  for  personal 
injuries  sustained  by  him  in  March,  1875,  on  the  defendant's 
train,  between  Danville  and  Portland. 

The  writ  was  returnable  at  the  last  term  of  this  Court,  and 
the  defendant  is  described  therein  "as  the  Grand  Trunk 
Railway  Company  of  Canada,  an  alien  corporation  duly 
existing  under  the  laws  of  the  Dominion  of  Canada,  and 
having  a  place  of  business  at  Portland."  Service  was  made 
by  the  marshal,  by  delivering  in  hand  to  John  Porteous, 
agent  of  the  company,  a  true  and  attested  copy  of  the  writ. 
Mr.  Porteous  is  understood  to  be  the  general  agent  of  the 
defendant. 

At  the  return  term,  the  defendant  appeared  to  object  to 
the  jurisdiction  of  the  Court,  and  filed  its  motion  that  the 
suit  might  be  dismissed  for  the  want  of  jurisdiction,  to  which 
the  plaintiffs  have  replied  that  at  the  commencement  of  the 
suit,  the  defendant  was  found  in  this  district,  and  that  ser- 
vice of  the  writ  was  made  upon  it  within  the  district. 
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By  the  act  of  Congress  of  March  8, 1875,  it  was  enacted, 
"that  no  civil  suit  shall  be  brought  before  either  the  district 
or  circuit  court,  against  any  person  by  any  original  process 
or  proceeding  in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  such  process  or  commencing  such  proceedings, 
except  as  hereinafter  provided." 

It  is  not  claimed  that  the  present  case  falls  within  such 
exception;  and  to  sustain  the  jurisdiction,  it  must  appear 
that  defendant  is  an  inhabitant,  or  was  found  in  the  district 
at  the  time  of  serving  the  process  or  commencing  the  suit. 

It  is  admitted  or  established  to  the  satisfaction  of  the 
Court  for  this  hearing,  that  the  Atlantic  &  St.  Lawrence 
Railroad  Co.  constructed  its  road  from  Portland  to  the  line  of 
the  state  and  thence  to  Island  Pond,  a  distance  of  about  150 
miles,  there  connecting  with  the  St.  Lawrence  &  Atlantic 
Railroad  constructed  to  Montreal ;  that  the  defendant,  a  cor- 
poration existing  by  the  authority  of  Canada  in  1855,  leased 
this  road  with  all  its  chartered  rights,  fixtures  and  property, 
for  999  years,  and  entered  into  possession  of  said  road  and 
all  its  estates,  and  has  ever  since  been  in  the  entire  and  sole 
use  and  improvement  thereof,  constantly  operating  the  same 
and  receiving  the  profits  and  earnings  therefrom;  that  its 
principal  place  of  business  in  the  United  States  is  at  Port- 
land, in  this  district,  where  it  has  its  general  agent  and  man- 
ager and  other  officers  for  the  carrying  on  its  extensive  busi- 
ness as  a  railroad  corporation,  Portland  being  the  ocean 
terminus  of  this  road,  which  extends  for  hundreds  of  miles 
into  Canada. 

It  is  also  shown  that  this  lease  was  sanctioned  by  the 
Legislature  of  Maine,  by  an  act  approved  March  29,  1858, 
and  that  the  defendant  has  ever  since  its  acceptance  of  the 
lease  enjoyed  the  benefit  of  this  act;  that  the  corporation 
has  in  very  many  instances  when  suits  have  been  commenced 
against  it  in  the  courts  of  this  state  appeared  in  the  action, 
in  the  state  courts,  sometimes  submitting  to  the  jurisdiction 
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of  the  state  tribunal,  and  in  other  instanceR  transferring  the 
cause  to  the  federal  courts  under  the  provisions  of  the  acts 
of  Congress ;  that  in  State  vs.  Orand  Trunk  Railway  Co.^  68 
Me.,  176,  and  State  vs.  the  same^  59  Me.,  189,  this  corpora- 
tion was  indicted  for  having,  by  its  negligence  and  careless- 
ness, caused  the  death  of  a  party ;  that  it  appeared,  answered 
to  the  indictment  and  submitted  in  all  respects  to  the  juris- 
diction of  the  courts  of  this  state  in  that  prosecution.  The 
writ  in  the  present  case  also  charges  that  the  plaintiff  was 
injured  within  this  district  by  reason  of  the  negligence  of  the 
defendant  corporation. 

We  are  of  opinion,  that  for  the  purposes  of  this  cause,  this 
corporation  must  be  considered  as  being  within  this  state 
and  subject  to  the  process  of  this  Court.  The  fact  that  it  is 
an  alien  corporation,  created  by  the  authority  of  Canada, 
conferred  on  this  Court  jurisdiction  over  it  when  it  came 
within  this  district,  and  for  more  than  twenty  years  has 
assumed  the  entire  management  and  control  of  this  railroad, 
and  more  especially,  when  it  has  invoked  the  authority  of  the 
State  of  Maine  in  support  of  its  proceedings,  and  has  obtained 
the  sanction  of  the  State  to  its  acquiring  and  enjoying  all  the 
benefits  and  privileges  which  the  State  had  bestowed  upon 
a  domestic  corporation.  By  its  subsequent  conduct  in  sub- 
mitting to  the  state  and  federal  tribunals  in  this  district  so 
frequently  without  question,  it  has  for  this  long  space  of 
time  acknowledged  itself  as  being  present  within  the  state 
and  subject  to  its  control  and  jurisdiction. 

It  is  only  the  alien  corporation  which  is  subject,  under  the 
provisions  of  the  act,  to  the  suit  of  one  of  our  citizens ;  and  if 
the  presence  of  such  corporation  could  only  be  established 
by  its  being  incorporated  under  the  laws  of  this  State,  such 
incorporation  would  entirely  remove  the  alienage,  and  thereby 
defeat  the  rights  of  our  citizens  to  redress  in  this  Court, 
against  a  corporation  carrying  on  such  extensive  and  diver- 
sified business  relations  with  so  many  citizens  of  this  state. 
We  hold,  as  a  corporation  must  act  by  and  through  its  gen- 
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eral  officers  and  managers,  that  the  presence  of  a  foreign 
corporation  in  this  state  may  be  established  by  proof,  that, 
with  the  consent  of  the  state,  through  the  presence  of  such 
officers  and  agents,  it  has  been  for  a  long  term  of  years  here 
constantly  engaged  in  the  transaction  of  its  legitimate,  ordi- 
nary and  regular  business;  and  more  especially,  in  the 
present  instance,  by  assuming  the  duties  in  such  place  of  so 
important  a  character  as  the  entire  control  and  operation 
of  a  railway  for  one  hundred  and  fifty  miles,  and  for  so 
doing  having  obtained  the  authority  by  an  act  of  the  State 
Legislature. 

If  the  presence  of  a  corporation  within  a  state  other  than 
that  of  its  creation  can  be  established  by  its  acts  and  conduct 
and  its  business  transactions,  we  hold  that  the  facts  here 
shown  are  certainly  sufficient  for  that  purpose ;  and  in  our 
opinion  this  corporation  was,  at  the  time  of  the  service  of 
this  writ,  found  within  this  state  for  the  purposes  of  this  suit. 

None  of  the  authorities  cited  in  behalf  of  this  motion 
afford  us  much  aid  upon  the  precise  question  when  a  cor- 
poration is  found  within  a  state  other  than  that  by  which  it 
was  incorporated. 

In  Day  vs.  Rubber  Co.^  1  Blatch.,  628,  the  defendant  was 
a  corporation  established  under  the  authority  of  the  State  of 
New  Jersey;  there  were  its  manufactories,  and  it  there 
carried  on  its  principal  business,  having  a  store  in  New  York 
under  the  charge  of  an  agent  for  the  sale  of  its  goods ;  and  it 
was  held  by  Nelson,  J.,  that  the  Circuit  Court  of  the  United 
States  in  the  New  York  district  had  no  jurisdiction  of  a  suit 
against  this  company,  as  it  could  not  be  said  to  have  been 
found  within  that  district.  All  that  appeared  in  that  case 
to  sustain  the  jurisdiction  was,  simply  that  this  New  Jersey 
corporation  had  a  store  in  the  city  of  New  York  for  the  sale 
of  its  productions. 

If  jurisdiction  was  taken  under  such  circumstances,  it 
might  be  claimed  in  every  state  where  a  corporation  had  an 
agent  for  the  transaction  of  any  branch  of  its  business,  how- 
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ever  slight  and  unimportant,  a  condition  of  tbings  very  dif- 
ferent from  the  present  case,  where  the  entire  business  of 
this  vast  corporation  for  this  end  of  its  route  has  here  been 
transacted  for  more  than  twenty  years  by  its  general  agents 
and  managers  under  legislative  authority ;  and  where  it  has 
assumed  to  perform  the  duties  and  claim  the  benefits  which 
before  that  time  belonged  to  a  corporation  created  by  this 
State,  and  which  could  not  confer  on  the  defendant  the 
rights  and  privileges  it  has  so  long  daily  enjoyed  without 

the  assent  of  the  State. 

Motion  denied. 


JOHN  SMITH  vs.  CHARLES  H.  CHASE. 

NOVEMBBB,    1876. 

1.  The  maritime  law  requires  that  contracts  touchini;  the  service 
of  seamen  should  be  in  writing;. 

2.  The  statute  of  United  States  requiring?  such  contracts  with 
the  crew  of  vessels  on  foreifrn  voyages  does  not  apply  to  vessels 
bound  for  the  West  Indies,  Mexico,  and  British  North  America. 

8.  ShippinfiT  articles  not  stipulating  the  time  when  service  shall 
begin  are  valid,  and  the  service  is  to  commence  in  a  reasonable  time, 
and  parol  evidence  is  competent  to  show  what  that  would  be. 

4.  A  seaman  who  has  signed  articles  and  does  not  report  for  duty  on 
board  ship  at  the  stipulated  time,  or  if  no  time  is  stipulated,  within 
a  reasonable  time,  may  be  discharged  from  further  service. 

In  Admiralty.  Libel  in  personam  for  one  month's  wages 
as  mate. 

The  answer  admitted  that  the  libellant  signed  articles 
for  a  voyage  from  Portland,  Maine,  to  the  West  Indies  and 
back  to  the  United  States,  but  denied  that  he  seasonably 
reported  on  board  ship  for  duty,  and  averred  his  discharge 
before  the  commencement  of  the  voyage  for  that  reason. 

Mr.  James  G* Donnelly  proctor  for  libellant. 

Mr.  A.  W.  Bradbury  and  Mr.  Bion  Bradbury^  proctors  for 
respondent. 


MAINE,    1876.  107 


Smith  08.  Chase. 


Fox,  J.  The  revised  statutes  of  the  United  States,  §  4611 
provide  for  the  execution  of  an  agreement  in  writing  or  print 
with  every  seaman  who  is  to  be  of  the  crew  of  foreign  going 
vessels,  except  vessels  bound  to  the  West  India  Islands, 
Mexico  and  British  North  American  possessions,  and  pres- 
cribe a  form  for  such  agreement.  Section  4527  gives  the 
right  to  re90ver  one  month's  wages  to  '^any  seaman  who  has 
signed  an  agreement"  and  is  discharged  without  justifiable 
cause  before  the  commencement  of  the  voyage. 

As  this  vessel  comes  within  the  exception  named  in  §  4511, 
the  question  arises  whether  §  4527  applies  to  this  case. 

One  construction  would  limit  the  application  of  the  last 
named  section  to  such  agreements  as  are  prescribed  by  the 
other,  and  that  would  deprive  the  libellant  of  any  claim  by 
virtue  of  the  statute.  But  a  more  extended  examination  of 
the  revised  statutes,  title,  ^^Merchant  Seamen,"  makes  it  plain 
that  other  agreements  with  seamen  are  recognized  and  regu- 
lated by  the  law.  Therefore,  the  words  "an  agreement"  must 
be  taken  to  apply  to  any  written  agreement  whatsoever. 

But  what  is  the  agreement  here  proved  ?  It  is  in  writing, 
and  is  in  the  form  of  that  directed  by  the  statute  for  vessels 
not  belonging  to  the  excepted  classes.  Now  there  are  two 
important  omissions  in  this  written  instrument.  The  stat- 
ute requires  that  the  master  shall  first  sign,  and  the  paper 
shall  be  dated  on  the  day  of  his  signature.  Inspection  shows 
that  this  is  dated  June  2d,  while  several  of  the  crew  signed 
June  1st.  Or  if  the  date  affixed  to  the  master's  signature 
is  referred  to,  that  will  be  found  to  be  May  28th  instead  of 
the  day  the  contract  is  dated.  This  is  the  first  irregularity ; 
the  next  is,  the  law  dictates  as  essential,  that  a  time  for  the 
seaman  to  go  on  board  and  begin  work  shall  be  contained  in 
the  written  agreement.  This  requirement  is  so  wholly  disre- 
garded in  the  case  of  this  mate,  that  if  this  were  a  case  call- 
ing for  a  statute  agreement,  it  is  so  defective  that  it  could 
not  be  enforced  by  the  owners. 

The  act  of  1790  provided  shipping  articles  should  be  signed 
in  case  of  every  foreign  going  vessel,  and  rendered  the  owner 
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liable  to  pay  the  highest  rate  of  wages  to  every  seaman  car- 
ried to  sea  without  his  first  signing  such  articles.  In  the 
revised  statutes  this  provision  is  so  altered  as  to  relate  only 
to  vessels  going  from  state  to  state.  The  act  of  1873 
amended  the  general  shipping  commissioners*  act  so  as  to 
relieve  vessels  named  above  from  the  general  obligations; 
and  there  cannot  now  be  found  in  the  statutes  any  provision 
demanding  contracts  in  writing  to  be  made  with  sailors  going 
on  a  voyage  to  the  West  India  Islands.  But  the  general 
maritime  law,  independent  of  statute,  requires  the  contract 
to  be  written.  Now  what  contract  did  this  libellant  enter 
into  ?  Upon  reading  the  articles,  one  is  struck  with  the  fact 
that  they  nowhere  contain  any  express  promise  of  the  crew 
to  perform  the  voyage.  It  is  implied,  but  not  expressed; 
and  it  is  doubtful,  in  case  of  arrest  for  alleged  desertion  by  a 
seaman  whose  name  is  here  signed,  if  it  would  not  be  the 
duty  of  the  court  to  discharge  him  on  habeas  corpus. 

This  contract  is  in  the  statute  form,  and  if  it  were  in  a 
case  where  this  form  is  dictated  by  law,  it  would  be  more 
satisfactory  to  overlook  its  defects.  In  the  present  case, 
though  with  grave  question  of  the  propriety  of  the  construc- 
tion, it  is,  as  a  matter  of  law,  held  to  be  a  complete  agree- 
ment. As  no  time  is  fixed  for  the  beginning  of  service,  the 
law  attaches  the  condition  of  a  reasonable  time.  The  con- 
tract being  in  writing,  parol  evidence  cannot  legally  be 
received  to  vary,  explain  or  contradict  its  express  terms,  or  to 
affect  its  legal  construction.  But  as  it  was  to  be  performed 
in  reasonable  time,  such  evidence  may  be  received  to  aid  in 
determining  what  in  fact,  under  the  circumstances,  was  a 
reasonable  time.  The  evidence  presented  fails  to  show  that 
the  libellant  reported  for  duty  in  a  reasonable  time,  and  his 
libel  must  be 

Dismissed, 
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DSCBMBBB,  1876. 

1.  A  steamer,  descending  a  river  at  so  great  speed  as  not  to  be 
able  after  rounding  a  headland  to  avoid  other  vessels  suddenly 
revealed  to  view,  or  in  not  keeping  a  sharp  lookout  to  observe  them 
at  the  earliest  moment  possible,  or  in  not  shaping  her  course  promptly 
when  they  are  first  seen  so  as  to  avoid  them,  is  at  fault,  and  liable  for 
damage  by  collision  with  any  such  vessel  while  holding  her  course* 

In  Admtraltt.  Libel  in  rem  by  the  owners  of  the 
schooner  Phenix  against  the  steamer  Cambridge  for  damage 
to  the  schooner  caused  by  the  fault  of  the  steamer  in  running 
her  down  and  sinking  her  when  beating  up  the  Penobscot 
river. 

The  claim  and  answer  averred  that  the  damages  suffered 
by  the  schooner  resulted  from  accident  and  not  from  the 
fault  of  the  steamer,  or  of  her  officers  and  crew, 

Mr.  Oeorge  F.  Solmes  and  Mr.  Almon  A.  Strout^  proctors 
for  libellants. 

Mr.  Ira  T.  Drew^  proctor  for  claimants. 

Fox,  J.  The  schooner  Phenix  was  sunk  in  the  Penobscot 
river  in  August  by  a  collision  with  the  steamer  Cambridge. 
It  occurred  at  mid-day,  in  open  sunlight,  about  two  miles 
below  Hampden.  The  Cambridge  was  proceeding  down 
river  at  a  rate  of  twelve  miles  per  hour.  After  leaving 
Hampden,  she  crossed  the  river  diagonally  to  the  eastward, 
to  avoid  a  couple  of  schooners  which  were  tacking  from  side 
to  side  with  the  wind  nearly  ahead. 

When  the  steamer  had  passed  the  schooners,  she  held  her 
course  until  she  was  by  the  head  just  above  Bartlett's  Cove, 
as  she  passed  by,  the  pilot  of  the  steamer  noticed  the  Phenix 
in  the  cove,  having  just  tacked,  and  as  he  says,  her  sails  were 
full,  and  be  supposed  she  was  sui*ging  ahead.    He  put  his 
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helm  more  to  starboard,  but  finding  the  schooner  made  little 
or  no  headway,  and  that  the  steamer  could  not  go  to  the 
eastward  of  the  schooner,  he  slowed  the  boat  and  brought 
her  to  steady,  and  then  reversed  the  engine  to  make  the 
acute  bend,  but  she  run  into  the  Phenix,  striking  her  by  the 
fore  chains  and  damaging  her  so  that  she  immediately  sunk. 
It  is  admitted  the  steamer  had  no  lookout,  other  than  the 
pilot,  who  was  in  the  wheel  house  with  the  man  at  the  wheel 
assisting  him  in  steering.  The  answer  of  the  Cambridge 
concedes  the  schooner  was  without  fault ;  but  insists  that  the 
collision  was  caused  by  iuevi table  accident. 

Such  is  not  the  opinion  of  the  Court.  The  master  and 
mate  of  the  Phenix  testify  that  they  saw,  fiist  the  smoke  of 
the  steamer,  and  then  her  hull  about  a  mile  above  the 
schooner,  as  she  was  crossing  the  river  from  the  western 
bank.  The  testimony  of  the  master  is  unreliable.  He  is,  in 
other  portions  of  his  testimony  most  clearly  shown  to  have 
made  so  many  untrue  statements,  whether  through  design  or 
stupidity  is  of  but  little  importance,  that  a  court  would  not 
be  justified  in  giving  credence  to  his  statements;  especially, 
when  the  libel  asserts  that  the  steamer  was  first  discovered 
by  the  Phenix  when  she  was  on  her  tack  from  the  eastern 
shore.  The  mate  appears  to  be  a  more  intelligent  and  care- 
ful witness  than  the  master,  and  he  says  that  he  also  saw  the 
steamer's  smoke  and  her  hull  as  they  were  running  across  to 
the  east  bank;  but  his  statement  is  in  conflict  with  the  alle- 
gations in  the  libel  in  this  respect. 

But  it  is  unimportant  whether  the  Phenix,  on  her  easterly 
tack,  saw  the  steamer  or  not.  The  material  point  is,  whether 
those  on  board  the  steamer  saw  or  could  have  seen  the  Phe- 
nix as  she  was  then  crossing.  The  pilot  says  he  did  not  see 
the  Phenix,  as  he  was  busy  assisting  the  wheelsman,  but  he 
admits,  if  he  had  not  been  thus  occupied  and  had  been 
wholly  on  the  lookout,  that  he  could  have  seen  the  Phenix 
for  a  short  time  as  she  was  running  to  the  eastward ;  if  there- 
fore, the  steamer  had  had  in  the  proper  position  a  competent 
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lookout,  he  would  have  discoyered  the  Phenix  ruDning  east- 
erly, and  it  would  have  been  his  duty  to  have  informed  the 
pilot;  and  under  such  circumstances,  when  the  schooner  dis- 
appeared in  the  cove,  the  pilot  as  a  competent  seaman  must 
have  understood  that  she  was  then  under  the  bluff  for  the 
purpose  of  coming  about,  and  that  it  was  the  duty  of  those 
on  board  the  steamer  to  take  proper  measures  to  avoid  her, 
and  not  to  continue  on  into  this  small  cove,  about  150  feet 
deep,  at  the  great  rate  of  speed  that  she  was  then  under. 

The  steamer  did  not  use  due  precaution  in  other  respects. 
A  speed  of  twelve  miles  an  hour  in  that  portion  of  the 
Penobscot  river,  so  frequented  by  vessels  who  were  on  that 
day  obliged  to  work  their  way  up  river  against  a  strong 
wind,  is  greater  than  is  reasonable.  In  case  of  danger  the 
steamer  can  not  be  controlled  as  she  should  be  to  avoid 
accident. 

The  libellant's  testimony  is  to  the  effect  that,  when  the 
Phenix's  sails  were  first  discovered  from  the  steamer  as  she 
rounded  the  bend  above  the  cove,  the  Phenix  was  one-fourth 
of  a  mile  distant,  while  the  pilot  and  others  on  the  Cam- 
bridge say,  she  was  not  more  than  one-half  that  distance. 

Opinions  as  to  matter  of  distance  are  quite  uncertain;  but  I 
am  inclined  to  accept  the  statement  of  Holden,  the  clerk  of 
the  steamer,  who  says  that  the  Cambridge  passed  the  head 
about  twice  her  length  off,  which  would  be  nearly  five  hun- 
dred feet ;  that  at  the  time  the  first  bell  was  sounded  by  the 
pilot,  he  was  on  the  after-deck ;  that  he  then  went  forward, 
saw  the  schooner,  apprehended  trouble,  went  up  a  ladder  by 
the  wheel  house  to  the  pilot  house,  and  then  the  steamer  was 
three  or  four  lengths  from  the  schooner. 

This  testimony  would  tend  to  support  the  statement  of 
those  on  board  the  Phenix,  and  if  correct,  then  those  on  the 
steamer  had  seasonable  notice  of  the  schooner's  presence,  and 
should  have  avoided  her.  If  the  pilot  had  held  his  course, 
he  could  probably  have  gone  astern  of  her.  If  he  had  stopped 
his  boat  and  reversed  his  engine  when  he  first  saw  the  schooner, 
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instead  of  keeping  on  at  the  rate  of  twelve  miles,  he  could 
have  saved  the  collision ;  or,  if  he  had  adopted  the  other  course 
of  passing  to  the  westward  of  the  schooner,  he  could  probably 
have  accomplished  it,  as  by  steadying  his  vessel,  which  he  did 
not  do  until  the  schooner  had  been  seen  by  him  for  at  least 
two  minutes,  he  was  carried  so  far  to  the  westward  as  to  strike 
the  schooner  on  her  forward  chains. 

The  collision  was  owing  to  the  neglect  of  those  in  charge 
of  the  Cambridge,  and  she  is  held  chargeable  for  the  damages. 

Cause  8ent  to  an  assesior. 


MOSES  SARGENT  vs.  INHABITANTS  OF  BRISTOL. 

Dbcbmbbr,  1876. 

1.  A  detective^  employed  by  a  town  argent  to  ascertain  what 
individuals  composed  a  mob  that  destroyed  property  for  which  the 
town  was  liable  to  make  compensation,  may  recover  of  the  town 
reasonable  compensation  for  his  services  with  interest  from  the  time 
he  demanded  payment  for  the  same. 

Assumpsit  to  recover  reasonable  compensation  for  ser- 
vices rendered  as  a  detective  on  employment  by  a  town  agent. 

The  case  was  tried  upon  the  general  issue,  and  a  verdict 
was  rendered  for  the  plaintiff,  whereupon  the  defendants 
moved  for  a  new  trial  for  misdirection  by  the  court. 

Mr.  Almon  A.  Strout  and  Mr,  Nathan  Webh^  counsel  for 
plaintiff. 

Mr,  Bion  Bradbury^  counsel  for  defendants. 

Fox,  J.  By  the  law  of  Maine,  towns  are  made  liable  to 
the  owners  of  any  buildings  injured  or  destroyed  by  a  mob, 
for  three-fourths  of  the  injury  if  it  exceeds  fifty  dollars,  if 
the  owner  uses  all  reasonable  diligence  to  prevent  such  inju- 
ries and  to  procure  the  conviction  of  the  offenders ;  and  the 
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town  paying  such  sum  may  recover  it  in  an  action  of  the 
case  against  the  person  doing  the  injury. 

Tn  April,  1848,  Breitman  &  Sons  were  the  owners  of  a 
porgy  oil  factory  in  the  town  of  Bristol,  which  was  destroyed 
under  such  circumstances  that  the  town  was  responsible  to 
the  owners  for  three-fourths  of  the  injury,  as  they  claimed, 
and  they  accordingly  notified  Arnold  Blaney,  chairman  of  the 
selectmen  of  the  town  of  Bristol  and  also  town  agent,  that 
they  intended  to  hold  the  town  accountable,  and  after  pro- 
tracted litigation,  their  claim  was  eventually  sustained,  and 
they  recovered  damages  for  a  large  amount  in  an  action 
brought  by  the  Breitmans  against  the  town. 

The  plaintiff,  a  well  known  detective,  was  engaged  by  the 
Brietmans  to  assist  them  in  discovering  the  offenders  and  to 
procure  their  conviction ;  he  was  employed  by  them  in  this 
duty  for  twenty-five  days ;  at  the  end  of  that  time,  Blaney  was 
notified  by  the  Breitmans  that  they  no  longer  had  occasion 
for  Sargent's  services  and  should  then  discharge  him.  The 
plaintiff  contended  that  after  this,  he  was  employed  by  Blaney 
as  town  agent,  in  the  town's  behalf,  to  continue  his  investi- 
gations and  aid  in  discovering  the  guilty  parties;  and  to 
recover  his  compensation  for  his  services  so  rendered,  this 
action  was  instituted  May  18,  1873,  Sargent  having  before 
that  commenced  an  action  against  Blaney,  in  which  he 
claimed  to  hold  him  personally  accountable  to  him  for  the 
payment  of  those  services.  After  the  suit  was  brought 
against  Blaney,  the  town  of  Bristol  at  a  meeting  held  in 
March,  1872,  voted  that  Thomas  Nichols  confer  with  Moses 
Sargent  and  make  the  ''best  settlement  he  can."  At  the 
April  term,  1873,  the  action  of  Sargent  vs.  Blaney  was 
entered  neither  party,  and  the  present  suit  was  instituted. 

The  jury  were  instructed  that,  "if  Arnold  Blaney,  as  town 
agent  of  Bristol,  was  notified  by  the  Breitmans  that  they 
should  claim  to  hold  the  town  of  Bristol  responsible  to  them 
under  R.  S.  1857,  c.  123,  for  the  damages  sustained  from  the 
alleged  mob,  and  thereafterward,  Blaney,  as  town  agent  and 
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in  behalf  of  the  town,  employed  the  plaintiff  as  a  detective 
to  discover  the  guilty  parties  that  the  town  might  obtain 
indemnity  therefrom,  and  afterwards  the  town  at  a  meeting 
duly  called  and  held,  March,  1872,  passed  the  vote  read 
from  the  record  of  the  meeting,"  they  would  be  authorized 
to  find  the  town  responsible  to  the  plaintiff  for  his  services 
for  the  time  so  emplDyed.  A  verdict  having  been  rendered 
for  the  plaintiff,  the  defendants  move  for  a  new  trial,  on 
the  ground  that  this  instruction  was  erroneous.  By  R.  S.  of 
1871,  c.  3,  §  1,  it  was  enacted,  ''the  inhabitants  of  each 
town,  are  a  body  corporate,  capable  of  suing  and  being  sued 
and  of  appointing  agents  and  attorneys ;"  and  the  same  lan- 
guage is  found  in  R.  S.  of  1841  and  of  1857.  The  act  of 
1821,  c.  113,  §  7,  was  more  precise  and  definite  in  this  behalf, 
as  it  in  terms  authorized  towns  to  commence  and  prosecute 
any  suit  and  to  defend  suits  or  actions  commenced  against 
them ;  and  it  provides  that  the  "said  inhabitants  qualified 
and  convened  in  manner  aforesaid  may  nominate  and  appoint 
one  or  more  agents  or  attorneys;"  and  this  is  the  precise 
language  of  the  act  of  Massachusetts  of  1786. 

Although  the  language  of  our  revised  statutes  is  general, 
indefinite  and  vague,  in  thus  authorizing  towns  to  appoint 
agents  and  attorneys  without  any  restriction  or  limitation  as 
to  the  purposes  and  extent  of  such  agency,  we  are  of  the 
opinion  that  it  was  not  the  intention  of  the  legislature  in 
any  degree  to  vary  or  extend  the  law  from  what  it  had 
always  been  in  Massachusetts  and  this  State,  or  to  confer  on 
the  agents  thus  appointed  other,  or  greater  authority  than 
they  had  previously  possessed ;  and  that  agents  so  chosen  can 
not  be  deemed  general  agents  of  the  town  in  all  its  matters, 
with  authority  on  all  occasions  to  act  for  and  in  the  town's 
behalf,  but  they  are  the  rather  to  be  deemed  special  agents 
of  the  town,  selected  "for  the  purpose  of  commencing  and 
prosecuting  suits  in  behalf  of  the  town  and  of  defending  the 
town  in  actions  instituted  against  it."  Such  person  is  the 
agent  of  the  town  relative  to  its  legal  controversies  in  all 
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sach  matters,  to  act  as  and  for  the  town  in  representing  and 
protecting  its  legal  rights,  with  all  the  requisite  power  and 
authority  conferred  by  the  town  upon  him  to  accomplish  the 
object  and  purpose  of  his  agency ;  and  that  such  agent  has 
authority  to  employ  counsel  to  defend  an  action  brought 
against  the  town  was  decided  by  the  Supreme  Court  in 
Knotoltan  ts.  Plantation  No.  4,  14  Me.,  20,  thus  recognizing 
his  authority,  without  the  concurrence  of  the  other  town  offi- 
cers, to  incur  liabilities  in  behalf  of  the  town  in  defense  of  a 
suit  already  commenced. 

In  Pittston  vs.  Clarke  15  Me.,  460,  it  was  claimed  by  the 
town  that  a  town  agent  being  appointed  according  to  the 
provisions  of  the  statute  becomes  an  officer  of  the  law  and 
bound  to  perform  his  duties  in  prosecuting  and  defending 
suits  according  to  law,  whether  in  so  doing  he  conforms  to 
or  disobeys  the  instructions  of  his  principal ;  but  this  claim 
was  not  sanctioned  by  the  Supreme  Court.  Mr.  Justice  Shep- 
ley  in  the  opinion  says :  "The  statutes  providing  for  their 
appointment  does  not  prescribe  their  duties  or  define  their 
powers.  It  only  gives  them  the  right  to  represent  their  town 
and  perform  such  acts  as  their  principal  might  perform  by 
any  other  agency  which  would  legally  represent  them ;  and 
to  ascertain  the  relative  rights  and  duties  of  towns  and  town 
agents,  reference  must  necessarily  be  had  as  in  other  cases 
to  the  laws  of  the  land." 

This  view  is  sustained  by  the  language  of  Parker,  C.  J.,  in 
Rockland  vs.  Con%nay^  16  Mass.,  395.  "A  vote  to  choose  agents 
and  a  choice  in  conformity  thereto  is  equivalent  to  a  full 
power  of  attorney.  Agents  thus  appointed  have  the  power 
of  substitution  or  delegation,  &c."  In  Fletcher  vs.  Lowell^ 
13  Gray,  103,  it  was  held,  that  a  vote  of  the  city  council  refer- 
ring to  the  mayor  a  petition  for  a  jury  to  assess  damages, 
&c.,  and  authorizing  the  mayor  to  employ  such  counsel  as 
might  be  deemed  expedient,  "conferred  on  the  mayor  full 
power  to  retain  counsel  for  the  purpose  of  procuring  evi- 
dence, preparing  the   case  for  trial  and  for  doing  any  act 
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usual  and  proper  in  the  conduct  and  management  of  the  suit 
in  all  its  stages." 

In  Aibguata  vs.  Leadhetter^  16  Me.,  45,  it  was  decided,  that 
a  town  agent  with  the  assent  of  the  selectmen  might  purchase 
a  negotiable  note  for  the  purpose  of  meeting  an  expected 
claim  upon  the. town  by  the  payee.  Shepley,  J.,  says:  "The 
powers  of  the  agent  are  limited  only  by  the  capacities  of  the 
corporation  and  by  the  nature  of  his  employment."  Whether 
an  authority  of  an  agent  be  general  or  special,  it  is  declared 
by  Story  in  his  work  on  agency,  "as  always  considered  to 
include  all  the  necessary  and  usual  means  of  executing  it 
with  effect.' 

In  the  present  instance,  the  law  having  authorized  the 
appointment  of  an  agent  by  a  town  for  the  purpose  of  com- 
mencing and  prosecuting  suits  in  the  town's  behalf,  as  well 
as  to  defend  those  commenced  against  it,  such  agent  is  to  be 
considered  as  haying  conferred  upon  him  all  means  usual  and 
necessary  for  the  proper  discharge  of  the  duties  of  such 
agency.  It  will  be  observed  bis  authority  is  not  restricted 
to  the  defense  of  the  town  in  suits  instituted  against  the 
town,  but  he  may  and  should  commence  and  prosecute  in 
the  town's  behalf  all  such  actions  as  he  shall  judge  proper 
for  the  protection  of  the  town ;  and  whatever  steps  he  may 
deem  judicious  and  reasonable  for  him  to  adopt,  relative  to 
such  claims  and  prior  to  any  suit,  we  think  by  implication  he 
is  authorized  to  pursue,  although  by  so  doing  some  expenses 
may  be  incurred  for  which  the  town  will  be  chargeable. 
His  authority  is  like  that  of  any  other  agent  to  whom  is 
entrusted  by  his  principal  the  care  and  protection  of  his  legal 
rights  in  his  absence ;  and  it  must  be  held  broad  enough  to 
accomplish  the  object  intended. 

Such  an  agent  may  not  only  employ  an  attorney  to  com- 
mence the  suit  for  his  principal  if  he  shall  deem  it  expedient 
80  to  do,  but  any  preliminary  proceedings  he  may  deem 
requisite  and  proper,  he  may  first  initiate  in  order  to  ascer- 
tain whether  a  cause  of  action  exists  and  against  whom  the 
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suit  should  be  brought ;  and  to  this  end,  he  may  employ  a 
detective  in  behalf  of  the  town  in  a  case  like  that  now  pre- 
sented for  our  determination.  Such  authority  we  hold  is 
ample  from  the  very  purpose  and  nature  of  the  agency.  The 
rights  of  the  principal  in  many  cases  could  not  be  ascertained 
and  understood  without  such  assistance ;  it  is  the  duty,  most 
certainly,  of  a  party  to  make  due  inquiries  and  satisfy  him- 
self that  he  has  good  reasons  for  instituting  his  suit  before  he 
commences  the  same,  and  any  agent  he  may  employ  to  act 
in  his  behalf  in  the  matter  is  bound  to  exercise  the  same  pru- 
dence and  discretion  and  make  all  proper  investigations 
before  he  involves  his  principal  in  a  suit  at  law. 

Many  instances  may  be  suggested  in  which  it  would  be 
manifestly  the  duty  of  such  an  agent  to  adopt  measures  in 
such  investigations  before  commencing  an  action  for  his  prin- 
cipal, and  which  would  be  likely  to  be  attended  with  consid- 
erable expense ;  and  if  without  such  investigation,  he  should 
commence  the  action,  and  for  want  thereof  fail  to  sustain  the 
same,  he  might  well  be  held  accountable  to  his  principal  for 
all  damages  occasioned  by  such  neglect  and  inattention  on 
his  part ;  for  instance,  an  important  witness  for  his  principal 
might  be  about  to  leave  the  state,  would  it  not  be  the  duty 
of  the  agent,  if  put  upon  inquiry  by  being  advised  generally 
as  to  such  witness,  to  take  active  measures  to  ascertain  all 
the  facts  relative  to  the  witness  and  the  nature  and  effect  of 
his  evidence,  and  to  perpetuate  his  testimony,  if  he  should 
find  it  of  material  importance  ?  The  expenses  thus  incurred 
most  certainly  must  be  borne  by  the  principal,  his  agent  hav- 
ing exercised  a  reasonable  prudence  and  discretion  in  his 
proceedings. 

The  instruction  as  given  was  restricted  to  the  authority  of 
the  agent  thus  to  incur  expense  relative  to  a  suit  proposed  to 
be  instituted  by  him  in  behalf  of  the  town.  But  we  are  well 
satisfied  that  it  equally  exists  for  the  proper  investigation  of 
claims  against  the  town  before  suit  is  instituted.  Suppose  a 
claim  to  be  presented  against  the  town  for  damages  occasioned 
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by  a  defect  in  a  highway ;  can  it  be  questioned  that  it  would 
be  the  duty  of  the  town  agent  to  make  due  inquiry  and  care- 
ful investigation  as  to  such  defect,  its  nature,  extent  and 
duration,  and  that  for  his  time  so  devoted  to  the  investiga^ 
tion  he  would  be  entitled  to  demand  of  the  town  a  reasonable 
remuneration  ?  If  doubts  arose  as  to  the  location  of  the  high- 
way, and  whether  the  defect  was  or  not  within  its  limits, 
would  it  not  be  the  duty  of  the  agent  to  ascertain  and  deter- 
mine this  question,  and  if  necessary  for  this  purpose  could 
he  not  cause  a  survey  to  be  had  at  tlie  town's  expense?  Per- 
haps no  stronger  case  can  be  presented  than  the  present  in 
illustration  of  the  propriety  of  recognizing  and  sustaining  the 
implied  power  and  authority  of  a  town  agent,  at  the  charge 
of  the  town,  to  incur  reasonable  expense  in  investigating  an 
alleged  liability,  and  the  town's  right  to  demand  indemnity 
from  others,  although  suit  had  not  then  been  commenced. 

The  statutes  of  this  state  rendered  the  town  of  Bristol 
accountable,  under  certain  conditions,  to  a  party  whose 
buildings  were  destroyed  by  a  mob,  for  three-fourths  of  their 
value ;  and  by  the  same  statutes  the  town  was  entitled  to 
recover  from  the  offenders  the  amount  thus  paid.  The  party 
injured  notified  the  town  authorities  that  he  intended  to  hold 
the  town  accountable  to  him. 

Under  such  circumstances  it  would  seem  to  be  the  imper- 
ative duty  of  the  agent  to  adopt  all  necessary  precautionary 
measures,  not  only  to  ascertain  whether  the  town  could  suc- 
cessfully resist  the  demand,  but  also  to  seek  out  the  offend- 
ers, and  discover  whether  they  could  respond  to  the  claim  of 
the  town  against  them  for  an  indemnity.  Such  investiga- 
tions, ordinarily,  could  not  be  judiciously  prosecuted  by  a 
town  agent  without  aid  from  other  sources;  for  the  detection 
of  criminals,  the  services  of  those  experienced  in  such  mat- 
ters are  frequently  of  great  assistance ;  and  the  judicial  inves- 
tigations, in  this  state,  of  more  than  one  offense,  have  made 
very  manifest  the  skill  and  experience  of  the  plaintiff  in  his 
calling,  and  that  through  his  aid  notorious  offenders  have 
been  brought  to  justice. 
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Under  the  instructions,  the  jury  must  have  found  that,  the 
Breitmans  having  made  their  claim  against  Bristol,  its  town 
agent  employed  the  plaintiff  to  assist  in  detecting  the  offen- 
ders, that  indemnity  might  be  had  from  them ;  and  for  his 
services  so  rendered  we  think  the  town  was  responsible. 

The  effect  of  the  vote  of  the  town  at  the  meeting  in  March, 
1872,  upon  the  town's  liability,  it  is  not  necessary  for  us  to 
determine,  as  we  are  of  opinion  that  excluding  such  vote, 
upon  the  other  testimony  in  the  cause,  the  defendants  are 
liable  to  the  plaintiff  for  the  value  of  his  services. 

It  is  said  the  damages  are  excessive.  The  claim  in  the 
writ  is  for  8555.40  for  personal  services,  at  the  rate  of  $10 
per  day  and  expenses.  In  this  amount  is  included  services 
for  seven  days,  from  July  23,  which  it  is  manifest  should  not 
be  charged,  amounting  to  $70,  and  also  $42  for  board  and 
horse  hire  for  sixty-five  days,  which  includes  the  twenty-five 
days  plaintiff  was  in  the  employ  of  the  Breitmans  that  should 
be  charged  to  the  Breitmans,  leaving  a  balance  of  $86.15  due 
from  the  town. 

It  is  also  said  that  for  his  time  and  expenses,  attending 
before  the  grand  jury,  amounting  to  $65.50,  the  defendants 
are  not  liable.  Plaintiff  was  recognized  to  appear  before  the 
grand  jury  to  testify  against  the  parties  bound  over  for  this 
offense,  and  he  swears  that  he  has  always  been  paid  for  his 
time  on  such  occasions,  and  we  think  it  could  hardly  be 
expected  that  he  would  attend  before  the  jury  without  being 
compensated  at  the  usual  rate  by  his  employer.  The  only 
deduction  we  should  make  from  his  claim  would  be  the 
$86.15,  leaving  a  principal  of  $469.42. 

A  demand  was  made  on  Blaney  by  plaintiff  in  the  fall  of 
1868,  andagain  in  the  spring  of  1869,  and  we  are  of  the  opinion 
that  the  jury  were  authorized  to  allow  interest  from  the 
demand  if  they  saw  fit.  Their  verdict,  $645.80,  indicates  that 
they  probably  deducted  the  entire  $42  from  the  claim,  instead 
of  a  proportionate  part  thereof,  but  allowed  interest  from 
the  demand  in  the  spring  of  1869,  or  for  something  over 
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seven  years.     On  the  whole,  therefore,  we  are  of  opinion  that 
the  defendants  have  no  cause  to  complain  of  the  amount. 

Motion  overruled. 

Judgment  on  the  verdict. 


Be  ALBERT  B.  FURBISH. 

Deckmbeb,  1876. 

1.  An  assignee  in  bankruptcy^  jointly  interested  with  others 
in  certain  judjj^ments  for  a  lien  upon  a  building,  is  allowed  to  com- 
promise his  claim  upon  receiving  a  pro  rata  share,  and  not  otherwise. 

In  Bankruptcy.  Petition  by  Seth  M.  Carter,  the  assignee, 
to  compromise  a  lien  claim  upon  a  building  in  which  he  has 
a  part  interest. 

•  Mr.  Seth  M.  Carter^  pro  se. 

Fox,  J.  This  is  a  petition  by  the  assignee  in  bankruptcy 
to  compound  certain  demands  held  by  E.  S.  Coe,  as  surviving 
partner  of  S.  R.  Bearce  &  Co.,  and  of  R.  C.  Pingree  &  Co., 
against  the  bankrupt's  estate,  the  whole  amounting  to  about 
$15,000,  and  also  for  authority  to  release  any  rights  in  certain 
collateral  securities  held  by  him. 

The  facts  upon  which  the  petition  is  based,  I  find  to  be, 
substantially,  as  follows:  In  July,  1873,  Furbish  was  a 
copartner  with  one  Swett,  engaged  in  business  as  contractors 
for  erection  of  buildings.  The  firm  entered  into  an  agreement 
with  the  Catholic  priest  at  Biddeford  to  erect  in  that  place 
a  large  and  expensive  church,  on  a  lot  of  land,  the  title  to 
which  was  in  the  name  of  Bishop  Bacon.  This  building  con- 
tract was  subsequently  modified  by  a  new  contract  in  June, 
1874,  between  Furbish  alone  and  the  priest. 

Large  expenditures  were  incurred  by  Swett  &  Furbish  in 
the  erection  of  this  church;  but  it  was  not  completed   by 
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them,  and  sti  remains  in  an  anfinished  state.  The  firm  of 
Swett  &  Furbish  was  dissolved  in  1874,  and  Furbish  secured 
from  Swett  an  assignment  of  all  his  interest  in  the  copartner- 
ship affairs,  and  in  October,  1874,  Furbish  assigned  to  Coe 
and  R.  C.  Pingree  &  Co.  his  interest  in  the  claims  against 
the  priest  under  their  contracts  as  security  for  what  he  owed 
these  parties,  they  agreeing  to  account  to  him  for  any  surplus 
they  might  recover  beyond  their  claims. 

Writs  were  instituted  against  the  priest  in  the  name  of 
Swett  &  Furbish  and  of  Furbish  in  order  to  enforce  an 
alleged  builder's  lien  on  the  property,  and  the  proper  attach- 
ments and  returns  were  made.  The  building  was  also 
attached  as  the  personal  property  of  the  priest.  These  suits 
were  referred  to  Chief  Justice  Appleton,  who  awarded  as 
damages  in  the  suit  of  Swett  &  Furbish  $18,585;  and  in  that 
of  Furbish  $1,089.09,  with  costs  of  each  suit. 

Before  these  suits  were  instituted,  the  Savings  Bank  in 
Saco  and  Biddeford  had  loaned  some  $20,000  upon  the  proper- 
ty,  receiving  as  security  a  warranty  deed  of  the  property 
from  Bishop  Bacon ;  but  giving  him  a  writing  at  the  same 
time,  not  under  seal,  to  reconvey  the  estate  on  being  paid 
its  advances  and  interest.  It  is  understood  that  the  inter- 
est has  been  punctually  paid.  This  loan  was  made,  to  aid  in 
construction  of  the  building,  with  the  assent  of  Furbish,  and 
he  received  the  full  amount.  Bishop  Bacon  did  not  in  any 
way  render  himself  personally  accountable  for  the  amount 
of  the  loan.  After  his  decease  and  the  appointment  of  his 
successor,  Bishop  Healey,  various  interviews  took  place 
between  him  and  Furbish  relative  to  this  church,  and  also 
some  correspondence ;  and  it  is  claimed  that  Bishop  Healey 
became  personally  accountable  to  Furbish  for  the  payment 
of  the  awards  of  Chief  Justice  Appleton,  which  is  strenuous- 
ly denied  by  the  Bishop. 

The  priest  is  understood  to  be  entirely  without  means; 
and  the  only  hope  of  payment  of  these  awards  is  either  by  an 
enforcement  of  the  statutory  lien  on  the  building,  and  by  sus- 
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taining  it  as  against  the  mortgage  to  the  bank,  or  by  collect- 
ing the  same  from  Bishop  Healey. 

Claiming  to  act  in  behalf  of  the  parish  at  Biddeford,  Bishop 
Healey  is  ready  to  aid  in  accomplishing  an  adjustment  of  the 
awards  at  a  considerable  discount,  if  the  parties  can  be 
authorized  to  do  so,  which  is  the  purpose  of  the  present  peti- 
tion ;  and  it  is  suggested  that  the  Court,  in  consideration  of 
a  nominal  sum,  should  authorize  the  assignee  to  release  to 
Coe,  and  Pingree  &  Co.  all  claim  to  any  interest  in  the  judg- 
ments recovered  against  the  priest,  and  permit  them  to  make 
any  settlement  they  see  fit. 

It  does  not  appear  to  me  that  the  Court  ought  to  sanction 
such  an  arrangement,  and  for  the  reason  that  the  estate  in 
bankruptcy  will  derive  no  benefit  therefrom.  As  these  par- 
ties now  stand  upon  their  assignment,  they  are  bound  to 
enforce  their  claims  against  the  priest,  and  account  to  the 
assignee  in  bankruptcy  for  any  surplus  they  may  obtain 
beyond  their  demands  against  Furbish.  If  the  whole  of  the 
judgments  should  be  collected  there  would  be  more  than  $5,000 
coming  to  the  estate  in  bankruptcy  for  the  benefit  of  credi- 
tors. Whether  this  full  amount  will  be  realized  is  subject  to 
the  uncertainties  of  litigation ;  and  it  may  well  be  conceded 
that  the  claims  as  presented  before  me  are  involved  in  more 
than  the  ordinary  perplexities  of  legal  contingencies,  so  that 
the  Court  can  not  see  with  absolute  certainty  that  a  success- 
ful issue  will  be  the  result. 

The  rights  of  both  parties  are  each  subject  to  this  uncer- 
tainty, and  the  object  of  this  petition  is  to  avoid  it  by  a 
compromise  to  be  affected  with  the  priest  or  Bishop  Healey, 
by  which  a  very  considerable  amount  will  be  realized.  It  is 
for  the  common  benefit  of  both  parties  thus  to  adjust  these 
claims,  provided  the  assignee's  rights  are  duly  regarded ;  and 
being  so,  it  would  seem  that  loss,  which  must  result  from 
this  settlement,  should  be  at  the  joint  expense  and  burden  of 
all  interested,  and  should  be  borne  in  the  same  ratio  by  them 
that  they  would  have  divided  the  gain,  if  the  whole  of  the 
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judgments  were  to  be  eventually  collected  by  legal  proceed- 
ings for  that  purpose ;  otherwise,  the  advantage  from  this 
adjustment  and  compromise  is  wholly  one-sided.  Coe,  and 
Pingree  &  Co.  get  all,  surrender  nothing,  and  the  assignee 
utterly  relinquishes,  without  any  return,  the  chance  which 
he  now  has  of  securing  $5,000  if  the  demands  can  be 
collected. 

It  is  asking  altogether  too  much  to  require  the  assignee  to 
surrender  this  possibility  without  an  equivalent ;  and  in  the 
opinion  of  the  Court,  Coe,  and  Pingree  &  Co.  to  secure  adjust- 
ment and  compromise,  without  rendering  themselves  respon- 
sible to  the  assignee,  ought,  and  can  well  afford  to  make  a 
fair  division  with  him  of  whatever  sum  they  may  choose  to 
accept  in  satisfaction  of  the  judgment  against  the  priest. 

The  Court,  therefore,  will  sanction  any  adjustment  by  which 
these  judgments  will  be  discharged,  upon  a  compromise,  pro- 
vided Coe,  and  Pingree  &  Co.  enter  into  an  agreement  with 
the  assignee  that  the  amount  received  by  them  on  such  com- 
promise shall  be  divided  and  apportioned  between  the  assignee 
and  Coe,  and  Pingree  &  Co.  pro  rata^  according  to  their  pres- 
ent respective  interests  in  said  judgments,  in  the  same  ratio 
they  would  be  entitled  to  the  whole  amount  of  the  judgments 
if  they  had  been  fully  paid,  less  the  cost  of  obtaining  the 
same.  If  this  is  not  acceptable  to  Coe^  and  Pingree  ^  Co.^ 
this  petition  is  denied^  and  each  party  will  stand  upon  their 
respective  legal  rights  under  the  assignments 
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WILLIAM   HARVEY 

vs. 

THE  GRAND  TRUNK  RAILWAY  COMPANY. 

Dboembeb,  1876. 

1.  The  measure  of  damagres  for  the  refusal  of  a  carrier  to  trana*- 
port  frei|;bt  at  an  agreed  price,  is  the  difference  in  value  of  the  same 
at  the  ports  of  shipment  and  delivery,  less  the  agreed  freight  and 
other  necessary  charges  of  transportation. 

2.  A  carrier,  in  the  absence  of  special  contract,  may  demand  and 
recover  a  reasonable  sum  as  freight  for  the  transportation  of  mer- 
chandise and  no  more. 

8.  Evidence,  showingr  the  charges  of  a  carrier  for  freight  two 
years  previous  to  the  charges  in  controversy  for  like  freight,  is  com- 
petent upon  the  question  of  the  reasonableness  of  the  charges 
demanded,  when  the  costs  of  transportation  meantime  have  not 
increased. 

Assumpsit,  for  the  breach  of  a  special  contract  to  trans- 
port merchandise  at  an  agreed  price,  and  to  recover  exorbit- 
ant charges  exacted  for  the  transportation  of  merchandise 
and  paid  by  compulsion  in  order  to  obtain  the  same  from  the 
carrier.  The  case  was  tried  upon  the  general  issue,  and  the 
verdict  was  for  plaintiff,  whereupon  the  defendant  moved 
for  a  new  trial  for  misdirection  by  the  Court. 

Present,  Shepley  and  Fox,  JJ. 

Mr,  Orville  D.  Baker  and  Mr.  Joseph  Baker^  counsel  for 
plaintiff. 

Mr.  John  Rand^  solicitor  for  defendant. 

Fox,  J.  In  November,  1871,  the  defendants,  by  their 
written  contract,  agreed  with  the  plaintiff  to  transport  for 
him  over  their  road  from  Warwick,  in  Canada,  to  Portland, 
at  certain  agreed  rates  per  car,  various  kinds  of  timber, 
including  posts,  for  the  period  of  one  year. 
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Relying  on  this  contract,  the  plaintiff  hauled  to  the  line  of 
the  road,  in  the  winter  of  1871-72, 10,000  cedar  posts,  and  in 
the  spring  repeatedly  notified  the  proper  agents  of  the  defend- 
ant that  he  wanted  these  posts  taken  to  Portland  under  the 
contract ;  but  the  Company  refused  so  to  do ;  and  as  there 
was  no  other  means  of  transporting  them  from  Warwick 
than  the  railroad  of  the  defendant,  they  became  almost 
worthless,  as  there  was  no  market  for  them  at  Warwick. 
Some  few  were  sold  for  small  sums,  but  little  or  nothing  was 
realized  from  the  lot,  and  they  became  nearly  a  total  loss. 
So  far  as  appeared  in  evidence,  this  breach  of  contract  by  the 
defendant  was  wanton  and  without  excuse. 

The  jury  upon  this  portion  of  the  case  were  instructed  as 
follows : 

.  That  the  damages  were  to  be  estimated  at  Warwick,  and  so 
far  as  the  market  value  of  the  posts  was  involved,  their  value  at 
Warwick  should  be  taken  by  the  jury ;  that  this  value  would 
be  their  value  at  that  place,  if  the  Company  had  performed  its 
contract  and  not  broken  the  same  by  refusing  transportation 
of  the  posts ;  that  in  ascertaining  their  value,  they  might  take 
into  consideration  the'  market  value  of  the  posts  at  Portland, 
what  could  have  been  realized  from  them  sold  as  posts  by 
plaintiff,  deducting  the  freight  and  other  charges  of  trans- 
portation from  Warwick  to  Portland,  and  that  from  their 
value  thus  found  at  Warwick  should  also  be  deducted  what- 
ever sums  were  realized  by  plaintiff  from  sale  of  the  posts, 
and  also  whatever  might  have  been  realized  by  him  from 
their  sales  by  due  care  and  diligence  as  a  prudent  man  hav- 
ing charge  of  the  property ;  that  the  net  sum,  thus  found  by 
the  jury,  after  these  deductions,  they  would  be  authorized  to 
find  as  the  damages  if  they  saw  fit,  and  add  interest  thereto. 

The  defendant  now  moves  for  a  new  trial  on  the  ground 
that  this  ruling  was  erroneous.  It  is  insisted  that  the  dam- 
ages were  to  be  found  as  at  Warwick,  as  the  defendant  there 
broke  his  agreement  by  not  having  commenced  the  transpor- 
tation of  the  goods  from  that  place,  the  breach  being  there 
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and  at  that  time.  It  is  said  the  damages  were  there  sus- 
tained and  should  be  there  estimated.  This  view  was  adopt- 
ed at  the  trial  by  the  presiding  judge,  as  in  the  commence- 
ment of  the  charge  on  this  point,  the  jury  were  told  that 
the  damages  were  to  be  estimated  at  Warwick,  and  the 
value  of  the  posts,  so  far  as  their  value  was  involved  was  their 
value  at  Warwick. 

No  objection  is  now  urged  to  this  portion  of  the  charge ; 
but  it  is  said  that  the  residue  of  the  instructions  is  entirely 
inconsistent  with  what  preceded  it,  and  that  the  jury  were 
afterwards  instructed  to  find  the  value  of  the  posts  at  Port- 
land, and  then  estimate  the  damages ;  but  we  fail  to  discern 
this  inconsistency.  The  jury  were  told  that  the  value  of  the 
posts  would  be  their  value  at  Warwick,  if  the  defendant  had 
performed  its  contract  and  not  broken  the  same  by  refusing 
transportation  ;*  that  in  ascertaining  this  value,  they  might 
take  into  consideration  their  market  value  at  Portland,  what 
could  have  been  realized  from  them,  sold  as  posts,  deducting 
expenses  of  transportation ;  that  from  this  value,  whatever 
was  or  could  have  been  realized  by  due  care,  etc.,  from  their 
sale,  should  be  deduct^ed  and  the  net  sum  thus  found,  they 
would  be  authorized  to  fix  as  damage  if  they  saw  fit. 

There  being  no  sale  for  these  posts  at  Warwick,  and  no 
means  of  transporting  them  from  there,  of  course  there  was 
no  means  of  ascertaining  their  market  value  at  that  place, 
except  by  determining  what  they  could  have  been  sold  for 
at  other  places,  and  deducting  the  expenses  which  would 
be  incurred  in  carrying  them  to  such  places. 

There  was  no  evidence  before  the  jury  to  show  that  in  any 
place,  nearer  than  Portland,  a  market  could  have  been  found 
for  so  large  a  quantity  of  this  material ;  and  under  the  cir- 
cumstances, as  the  jury  were  compelled  to  go  elsewhere  than 
Warwick  to  find  a  market  for  these  articles,  we  think  they 
were  at  liberty  to  take  into  consideration  the  value  of  these 
goods  at  Portland,  and  what  would  have  been  received  from 
them  there  if  they  had  been  carried  there  by  the  defendant ; 
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and  that  as  elements  in  determining  the  damages  at  Warwick, 
all  those  matters  presented  in  the  charge  were  proper  subjects 
for  the  consideration  of  the  jury  on  the  question  of  damages. 
The  whole  was  submitted  to  them  to  act  upon  and  adopt,  so 
far  as  they  were  in  accord  with  the  judgment  of  the  jury,  in 
order  to  determine,  after  all,  what  was  the  actual  damage  the 
plaintiff  had  suffered  at  Warwick  by  the  defendant's  not  com- 
plying with  his  contract. 

The  plaintiff  was  entitled  to  exact  an  indemnity  from  the 
defendant.  Relying  upon  this  written  agreement,  he  had 
placed  upon  the  line  of  the  railroad  this  large  amount  of  pro- 
perty, trusting  to  its  being  taken  to  Portland.  Where  it  then 
was,  it  was  comparatively  of  but  little  worth ;  if  taken  to  the 
place  stipulated,  when  there,  it  at  once  became  of  great  value ; 
and  this  additional  value  was  given  it  entirely  by  reason 
of  its  change  of  locality.  By  giving  as  damages  the  differ- 
ence in  value  between  these  two  places,  less  cost  of  transpor- 
tation, has  the  plaintiff  received  anything  more  than  the  goods 
were  worth  to  him  at  Warwick,  as  they  were  piled  at  the 
roadside? 

By  reason  of  the  defendant's  contract  with  plaintiff  to 
carry  this  particular  parcel  of  posts,  they  became  at  once  of 
much  greater  value  than  any  similar  parcel  belonging  to 
other  parties,  which  could  neither  be  sold  at  Warwick  nor 
removed  from  there  for  want  of  an  agreement  with  the  rail- 
road thus  to  transport  them.  There  is  nothing  of  uncertain- 
ty in  adopting  this  basis  for  arriving  at  the  damages  sus- 
tained by  plaintiff  through  the  defendant's  misconduct,  but 
it  is  a  matter  of  absolute  demonstration ;  and  if  the  plaintiff 
bad  been  desirous  of  disposing  of  the  posts  at  Warwick,  he 
would  have  claimed  as  their  fair  real  value  to  him  what  he 
would  have  obtained  for  them  if  he  could  have  forwarded 
them  to  Portland  under  defendant's  agreement,  less  the  stip- 
ulated freight ;  and  he  would  have  been  fully  warranted  in 
80  doing. 
In  Marshall  vs.  N.  Y.  C.  Railroad  Co.^  45  Barb.,  508,  an 
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action  for  not  transporting  certain  apples  from  Buffalo  to  New 
York,  the  defendant  having  carried  them  as  far  as  Albany  and 
there  delivered  them  to  another  carrier  to  take  to  New  York, 
the  court  says :  ^*The  question  is,  assuming  that  the  damages 
should  have  been  assessed  at  the  value,  or  depreciation  of 
the  apples  at  Albany,  whether  proof  of  such  value  and  depre- 
ciation in  the  New  York  market  was  inadmissable  and  error. 
I  think  it  was  not,  and  that  it  was  an  element  or  species  of 
evidence  on  the  question  of  damages,  and  probably  the  best 
the  case  afforded.  It  furnished  a  pretty  clear  and  satisfactory 
basis  upon  which  the  jury  could  estimate  the  damage  of  the 
plaintiffs  at  Albany;  *  *  and  for  aught  I  can  see  in  the 
case,  I  think  it  would  have  been  entirely  proper  for  the  cir- 
cuit judge  to  have  instructed  the  jury  that  they  might  find 
the  value  of  these  apples  to  be  their  value  as  proved  at  New 
York,  deducting  the  freight  on  them  from  Albany  to  New 
York,  and  making  any  other  allowances  which  they  thought 
proper  for  the  difference  in  value  between  the  two  places. 
This  would  be  a  fair  method  of  estimating  their  value,  and  I 
can  not  see  why  it  would  not  be  a  proper  mode  or  rule  for 
estimating  damages  in  all  such  cases."  This  rule  is  also 
approved  in  Richmond  vs.  Bronson^  6  Denio,  65. 

If  the  defendant's  views  are  correct  that  the  damages  were 
to  be  estimated  at  Warwick,  we  are  of  opinion  that  he  has  no 
reason  to  complain  of  the  instructions  which  were  given  to  the 
jury ;  but,  from  an  examination  of  the  authorities,  it  is  by  no 
means  certain  that  a  different  rule  should  not  be  adopted  in 
an  action  of  this  description,  when  the  carrier  has  actually 
received  the  article  and  failed  to  transport  and  deliver  it  at 
the  place  of  destination,  and  when  having  contracted  to 
receive  and  carry  it,  he  refused  so  to  do,  or  to  take  any  meas- 
ures for  its  transportation.  The  distinction  between  the  two 
cases,  which  was  recognised  at  the  trial  by  the  judge,  does 
not  appear  to  have  been  approved  by  other  tribunals ;  and 
although  good  reasons  may  be  assigned  in  its  behalf, 
it  is  directly  in   conflict  with  the  following  authorities: 
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Bracket  vs.  M^Nair^  14  Johns.,  170 ;  O*  Connor  vs.  Foster^  10 
Watts,  418 ;  Bridgman  vs.  The  Emily^  18  Iowa,  511 ;  Conley 
vs.  Davidson^  18  Minn.,  93;  Nourse  vs.  Snow^  6  Me.,  208. 

In  each  of  these  cases  the  defendant  failed  to  receive  and 
carry  the  merchandise  as  he  had  agreed  ;  and  in  all  of  them, 
the  measure  of  damages  was  held  to  be  the  difference  between 
the  value  of  the  articles  at  the  place  of  intended  shipment, 
and  their  value  at  place  of  destination,  less  the  freight  and 
other  expenses ;  and  the  same  rule  is  approved  in  Laurent  vs. 
Vaughn^  30  Vt.,  90;  and  Q-.  ^  O.  Railroad  Co.  vs.  Rae^  18 
HI.,  488. 

If  the  instruction  given  the  jury  is  fairly  susceptible  of 
the  construction  put  upon  it  bj'  the  defendant,  it  is  sustained 
by  all  these  authorities ;  none  are  adduced  in  opposition 
thereto,  and  the  Court  is  well  satisfied,  that  in  no  aspect  of 
the  case,  can  the  defendant  have  suffered  any  detriment  by 
the  directions  given  as  to  the  rule  of  damages. 

Another  claim  made  by  the  writ  is  for  the  recovery  of  a 
large  sum  paid  by  plaintiff  in  excess  of  what  was  reasonable 
freight,  in  order  to  obtain  possession  of  some  railroad  ties 
brought  by  defendant  as  a  carrier  from  Warwick  to  Portland 
in  November,  1872.  The  ties  having  arrived  at  Portland, 
the  defendant  insisted  on  payment  of  #60  per  car  in  gold  as 
freight,  claiming  that  the  plaintiff  had  agreed  to  pay  this 
sum,  which  was  denied  by  him  as  a  witness,  and  he  further 
testified,  that  no  rate  was  ever  fixed  upon  between  them,  and 
that  $37  per  car  was  all  that  he  ever  had  paid,  and  all  that 
the  Company  was  entitled  to. 

In  the  course  of  the  trial  the  plaintiff  was  asked  what  he 
paid  defendant  in  1870  freight  per  car  on  ties  and  lumber 
from  Warwick  to  Portland.  This  was  objected  to,  but  admit- 
ted; and  as  we  hold,  rightfully,  as  bearing  on  what  was  a 
reasonable  sum  for  like  services  in  1872.  If  there  had  been 
no  contract  between  the  parties  as  to  the  rate  to  be  paid,  the 
defendant  was  only  entitled  to  demand  a  reasonable  amount 
therefor.  The  evidence  showed  that  the  defendant  declined 
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bringing  ties  from  Warwick  to  Portland  in  1872,  though  some 
were  brought  in  1871-72,  for  Seaman  &  Co.  at  $40  per  car. 

In  order  therefore  to  determine  wliether  $60  was  or  not 
reasonable,  evidence  of  what  the  defendant  had  charged 
previously  for  like  services  was  admissible  if  confined  within 
proper  limits  as  to  time ;  and  we  think  that  two  years  was  not 
beyond  what  was  a  proper  subject  of  inquiry,  it  appearing 
that  the  cost  to  the  road  of  transportation  did  not  increase 
during  this  time,  the  value  of  lumber  and  risk  attending  its 
carriage  on  the  road  being  shown  to  be  greater  than  that  of 
ties.  If  the  plaintiff  was  willing  to  accept  as  a  criterion  the 
charges  made  by  the  defendant  for  transporting  a  car  of  lum- 
ber, the  defendant  was  not  injured  thereby. 

But  another  answer  to  this  objection  is,  that  the  defend- 
ant, in  a  subsequent  stage  of  the  cause,  introduced  the  same 
evidence,  and  proved  by  its  own  witnesses  what  it  had 
received  per  car  in  1870  for  hauling  ties  and  lumber  from 
Warwick  to  Portland,  thus  waiving  his  objection,  if  it  had 
been  of  any  validity. 

It  is  further  urged  that  the  verdict  is  not  sustained  by  the 
evidence.  We  have  examined  the  testimony  and  do  not  find 
that  preponderance  against  the  verdict  which  would  author- 
ize us  for  this  cause  to  order  a  new  trial. 

Motion  overruled. 
Judgment  on  the  verdict. 


CHARLES  W.  McKENNEY,  et  als. 

vs. 
JACOB    C.    BAKER. 

Januabt,  1877. 

1.  Renewed  commercial  paper  subjects  a  trader  to  the  same 
leii^l  conseq'iences  under  tbe  bankrupt  act  tbat  tbe  original  promise 
did. 
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2.  A  retired  trader*  who  gives  his  negotiable  promissory  note  for  a 
trade  debt,  does  not  commit  an  act  of  bankruptcy  by  suspending 
payment  of  the  same,  for  It  is  not  his  commercial  paper,  made  and 
passed  in  trade. 

8.  Accommodation  paper,  signed  by  a  trader,  is  not  his  commer- 
cial paper  under  the  amendment  of  1874. 

In  Bankruptcy.  Petition  by  the  creditors  of  Jacob  C. 
Baker,  charging  him  with  an  act  of  bankruptcy  in  the  non 
payment  of  his  negotiable  promissory  note  for  the  period  of 
forty  days  after  it  fell  due,  the  same  having  been  made  and 
passed  by  him  in  the  business  of  a  trader. 

Baker  answered,  denying  that  he  was  a  trader  when  he 
gave  the  note,  or  that  the  same  was  his  own  commercial 
paper,  or  that  he  made  and  passed  the  same  in  the  business 
of  a  trader.  The  cause  was  heard  upon  petition,  answer  and 
proof. 

Mr.  William  L*  Putnam^  solicitor  for  petitioners. 

Mr.  Sanno  TF.  Oage  and  Mr.  Sewall  C.  Strouty  solicitors 
for  respondent. 

Fox,  J.  This  is  a  proceeding  by  the  creditors  of  Mr. 
Baker  to  have  him  adjudged  a  bankrupt,  '*for  that  being  a 
merchant  and  trader,  he  has  suspended  and  not  resumed  pay- 
ment of  his  commercial  paper  for  more  than  forty  days." 

The  commercial  paper  thus  overdue  is  set  forth  in  the  peti- 
tion as  three  notes  of  Baker«  amounting  in  the  aggregate  to 
§2,000,  all  bearing  date  of  November  16, 1875,  payable  by 
Baker  to  Chas.  W.  McKenney  or  order  in  three  months,  and 
given  for  lumber  sold  by  McKenney  to  Baker. 

In  his  answer,  Mr.  Baker  denies  that  he  was  a  merchant 
or  trader  at  the  giving  of  said  notes,  and  says  that  the  same 
were  not  his  commercial  paper,  within  the  meaning  of  the 
bankrupt  law,  but  were  made  by  him  for  the  accommodation 
of  A.  L.  Hobson  and  for  his  benefit,  and  were  to  be  paid  by 
Hobson  at  their  maturity. 

It  appears  in  evidence  that  for  some  years  prior  to  May, 
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1875,  Mr.  Baker  had  been  a  trader  in  Portland,  dealing  in 
pressed  hay,  straw,  flour,  short  lumber  and  potatoes,  shipping 
to  southern  ports  these  various  articles  as  the  markets  might 
justify ;  that  on  one  or  two  occasions  only,  and  many  years 
since,  had  he  shipped  lumber  of  any  kind  to  the  West  Indies. 

It  did  not  appear  that  he  had  ever  traded  in  heading  in  any 
way  until  the  transaction  with  McKenuey  in  May,  1875.  It 
was  not  questioned  that  on  the  afternoon  of  May  8, 1875, 
Baker  sold  out  his  entire  stock  in  trade  to  O'Brien,  and  gave 
up  to  him  his  counting  room  and  place  of  business,  contin- 
uing to  occupy  desk  room  there  for  a  short  time  to  close  up 
his  accounts,  but  not  being  engaged  in  trade.  On  the  third 
day  of  May,  1875,  A.  L.  Hobson,  who  was  the  brother-in-law 
of  Baker  and  then  engaged  in  the  West  India  trade,  was 
desirous  of  obtaining  from  C.  W.  McKenney,  a  manufacturer 
of  lumber,  25,000  pair  of  heading.  McKenney,  not  being  sat- 
isfied with  Hobson's  credit,  was  unwilling  to  sell  the  head- 
ing to  Hobson,  but  would  sell  to  Baker ;  during  the  forenoon 
of  that  day,  May  3d,  it  was  agreed  between  these  parties  that 
Baker  should  purchase  the  heading  of  McKenney,  and  that 
he  should  receive  for  it  the  notes  of  Baker  from  time  to 
time  as  the  heads  were  delivered,  to  be  brought  in  on  the 
cars  from  Buxton  at  McKenney's  charge,  but  in  the  name  and 
to  the  address  of  Baker.  Hobson  agreed  with  Baker  to  pay  his 
notes  given  to  McKenney  as  they  should  fall  due.  The  heads 
were  all  delivered  as  agreed,  and  with  the  assent  of  Baker, 
were  received  by  Hobson  and  by  him  disposed  of.  On  the 
thirteenth  of  May  there  was  $2,000  due  to  McKenney  for 
heading  delivered  under  this  contract,  and  on  that  day  he 
called  on  Baker  for  his  note  for  that  sum,  which  he  received 
and  caused  to  be  discounted.  When  it  fell  due,  it  was 
renewed  by  Baker,  and  the  renewal  note  not  being  paid,  the 
three  notes  of  Baker  described  in  this  petition,  amounting  to 
$2,000,  were  received  therefor  by  McKenney  and  have  never 
been  paid. 

The  notes  of  Baker  now  held  by  McKenney,  being  renewals 
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of  one  received  for  the  note  of  jf2,000  given  by  Baker  to 
McKenney  May  IS,  1875,  it  is  claimed  by  the  petitioners  that 
Tinder  the  bankrupt  act  the  Court  must  look  to  the  date  of  the 
original  note ;  that  the  rights  and  liabilities  of  the  parties  are 
to  be  determined  as  of  that  date ;  that  the  renewals  are  not 
to  be  considered  as  payments  of  the  primary  note,  but  as 
mere  extensions  from  time  to  time  of  the  original  liability; 
and  that  the  question  here  to  be  decided  depends  upon 
whether  the  note  given  by  Baker  on  the  thirteenth  of  May 
is  to  be  deemed  his  commercial  paper  made  or  passed  by  him 
in  the  course  of  his  business  as  a  trader. 

In  the  opinion  of  the  court,  the  new  security  must  be 
regarded  as  a  substitute  for  the  original  note.  This,  in 
reality,  has  never  been  paid,  but  the  time  of  its  payment  has 
been  extended,  and  the  party  has  not,  by  such  an  extension, 
been  discharged  from  any  liability  under  the  bankrupt  act, 
to  which  he  was  subjected  by  the  original  promise;  but  he 
remains  charged  with  all  the  legal  consequences  which  the 
note  of  May  13th  imposed  upon  him.  Such  was  the  opinion 
of  the  Ld.  Justices  in  Ex  parte  Griffith  hereinafter  referred 
to,  a  case  in  this  respect  parallel  with  the  present. 

Was  this  note  of  May  13th  Baker's  commercial  paper  made 
and  passed  by  him  as  a  trader  ?  It  is  not  claimed  that  at 
that  date  he  was  then  in  fact  a  trader,  engaged  in  trade  as 
before,  or  carrying  on  business  excepting  in  completing  the 
purchase  of  the  heading ;  but  it  is  urged  that  on  May  3d,  in 
the  forenoon,  he  was  in  trade  as  he  had  been  for  years,  and 
as  a  trader,  then  contracted  to  purchase  of  McKenney  the 
heading ;  that  from  time  to  time  McKenney  under  and  by 
virtue  of  and  in  performance  of  this  contract  sent  forward  to 
Baker's  address  the  heading ;  and  that  in  this  behalf  Baker's 
dealings  as  a  trader  were  not  completed  and  determined 
until  all  the  heading  was  delivered  and  paid  for ;  and  that 
in  all  that  he  did  under  this  contract  in  receiving  the  heads 
by  his  agent,  Hobson,  and  in  giving  the  note  of  August  13th, 
he  was  acting  as  a  trader ;  that  although  he  might  have  pre- 
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viouslj  withdrawn  from  his  other  basiness,  until  payment 
was  actually  received  for  the  heading,  he  could  not  by  thus 
retiring  from  trade  exonerate  himself  from  the  consequences 
growing  out  of  this  transaction. 

Taking  this  transaction  singly  and  alone,  I  am  of  opinion 
under  the  peculiar  circumstances  attending  it,  that  it  would 
hardly  have  constituted  Baker  a  trader  within  the  law. 
While  the  title  to  the  heads  did  numerically  Test  in  Baker, 
and  he  agreed  to  become  accountable  to  McKenney  for  the 
payment  of  the  agreed  price,  yet  it  was  part  of  the  arrange* 
ment  that  this  was  all  for  the  benefit  and  use  of  Hobson,  who 
was  to  take  care  of  the  notes  of  Baker  as  they  matured,  and 
on  this  account  was  to  receive  the,,headings  as  they  were 
delivered. 

Baker  was  not  to  sell  the  heading  to  Hobson  in  the  ordi- 
nary usual  course  of  trade;  but  the  actual  trading  was 
between  McKenney  and  Hobson  with  a  right  to  demand  of 
Baker  his  negotiable  paper  for  the  property.  In  this  way  be 
became,  in  one  view,  the  purchaser  of  the  heading,  but  not 
for  his  own  benefit ;  and  it  is  beyond  question  that  if  this 
transaction  was  the  only  evidence  to  constitute  Baker  a  tra* 
der,  it  would  not  be  within  the  act.  By  his  former  dealings, 
and  not  by  this,  was  he  a  trader  on  May  3d,  and  when  he 
entirely  withdrew  from  the  business  he  had  before  carried  on, 
his  carrying  out  the  contract  with  McKenney,  so  far  as  he 
was  required  by  its  terms,  did  not  continue  him  in  trade  as 
a  trader  within  the  purpose  of  the  bankrupt  law. 

It  is  said  that  having  been  a  trader  May  Sd,  he  could  not, 
by  abandoning  trade,  devest  himself  of  the  consequences 
resulting  from  such  occupation,  and  that  he  remained  a  tra- 
der until  the  debts  he  owed  when  a  trader  were  all  discharged. 

Great  reliance  is  placed  upon  the  case  of  Ez  parte  Griffith^ 
8  De.  G.  M.  &  6,  175,  before  the  Lord  Justices.  In  that  case 
a  trader  contracted  a  bond  debt  in  1889.  He  continued  a 
trader  until  1848.  Judgment  was  recovered  on  the  bond  in 
1850.    Lord  Justice  Knight  Bruce  in  his  opinion,  says :     ^^I 
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apprehend  that  by  the  spirit  and  intent  of  the  bankrupt  law, 
according  to  principle  equally  and  authority,  these  two  rules 
are  clearly  established;  first,  that  a  trader,  who,  after  becom- 
ing indebted,  leaves  off  trading,  is  not  to  be  heard  to  say  to 
his  creditors  that  the  trading  has  been  left  off,  if  a  question 
arises  whether  the  debtor  can  or  cannot  be  as  a  trader  made 
bankrupt ;  secondly,  that  a  bond,  in  the  case  of  a  simple  con- 
tract, or  a  judgment  in  the  case  of  a  specialty,  which  for 
many  purposes  extinguishes  (though  not  satisfying)  the 
original  debt,  does  not  do  so  as  against  the  creditor  for  the 
purpose  of  disabling  him  from  making  his  debtor  a  bank- 
rupt on  the  original  debt,  remaining  in  every  sense,  or  in 
every  other  sense,  unsatisfied." 

Lord  Justice  Turner,  p.  178,  says :  "Then  it  is  said  that  the 
respondent  is  not  a  trader  under  the  72d  section  of  the  bank- 
rupt law  consolidation  act,  because  he  ceased  to  trade  in 
1848 ;  but  as  he  had  been  a  trader,  and  the  debt  existed  dur- 
ing the  trading,  h^  must  be  considered  as  a  trader  still,  so 
long  as  the  debt  is  not  paid." 

The  same  principles  are  recognized  in  Strange  vs.  Sdwkeiy 
8  De.  G.  &  J.,  70.  In  Bailie  vs.  Grant,  9  Bing.,  122,  Chief 
Justice  Tyndal,  says :  "The  debt  contracted  before  trade,  but 
remaining  unpaid  at  and  after  the  time  the  debtor  enters  into 
trade,  appears  to  us  to  be  a  subsisting  debt  for  every  purpose 
and  subject  to  any  consequences  which  belong  to  a  debt 
originally  contracted  during  trade." 

The  English  bankrupt  law  then  in  force  required  as  a 
foundation  for  proceedings  against  a  trader  for  a  commission 
in  bankruptcy,  that  he  should  be  indebted  on  a  demand  which 
was  outstanding  against  him  while  he  was,  in  fact,  a  trader ; 
and  under  such  circumstances,  he  was  liable  to  be  adjudged 
bankrupt,  although  he  had  left  off  trading.  This  liability, 
by  reason  of  such  indebtment  as  a  trader  having  once 
attached,  continued  so  long  as  the  debt  remained  unsatisfied. 

English  decisions  of  a  later  date  may  perhaps  create  a  doubt 
whether  the  same  consequences  would  result  under  the  bank* 
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rupt  act,  as  in  Ex  parte  Bailey^  L.  R.,  18  Eq.,  321.  Bacon, 
C.  J.,  says  :  "Then  as  to  the  point  of  the  debt  or  some  part  of 
it  having  been  contracted  while  the  debtor  was  a  trader,  I 
am  of  opinion  that  the  existing  statute  has,  in  this  respect, 
no  retrospective  operation,  and  that  it  speaks  of  and  refers 
only  to  such  persons  as,  at  the  time  of  its  commencement, 
were,  or  should  afterwards  become  traders." 

In  Williams'  Bankruptcy  Practice,  24,  in  commenting  on 
this  language,  the  learned  authors  say :  ^*It  would  seem  clear 
that  if  the  existence  of  debts  contracted  whilst  m  trade  is  in 
itself  sufficient  to  constitute  a  man  a  trader,  no  question  as 
to  whether  the  act  was  retrospective  would  have  arisen  in 
this  case,  because  trade  debts  were  still  existing  at  the  time 
of  the  petition,  which  was  in  1871,  and  therefore,  this  case 
would  seem  to  be  an  authority  that  under  the  present  act 
actual  present  trading  was  necessary." 

In  Re  Schonsburg^  L.  R.,  10  Ch.,  174,  each  of  the  Lord  Jus- 
tices declares  that  the  language  of  the  act,  "the  debtor  being 
a  trader  has  for  the  space  of  seven  days  &c.,"  must  mean  a 
trader  at  the  time  the  summons  was  served;  but  as  I  read  the 
case,  the  learned  justices  found  that  the  debtor  in  that  case 
was  not  a  trader  at  the  contracting  of  the  debt  or  subse- 
quently, so  that  the  question  as  to  the  effect  of  the  existence 
of  a  debt  whilst  a  trader  did  not  arise. 

In  my  opinion  however,  it  is  not  essential  for  the  purposes 
of  the  present  case  to  determine  whether  or  not  under  the 
present  bankrupt  law  of  England  the  rule  is  different  from 
that  established  by  the  decisions  under  former  acts.  Con- 
ceding that  a  commission  in  bankruptcy  could  in  the  Eng- 
lish tribunals  now  be  sustained  by  an  act  of  bankruptcy, 
committed  by  a  trader  after  retiring  from  trade,  the  debt 
having  been  contracted  by  him  in  the  course  of  his  trading, 
I  am  of  opinion  that  under  the  provisions  of  the  bankrupt 
law  as  amended  by  congress,  the  party  is  not  subject  to  be 
decreed  a  bankrupt  for  non  payment  of  his  negotiable  paper, 
given  by  him  after  retiring  from  trade  in  settlement  of  a 
trade  debt. 
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In  England  it  may  be  necessary  that  there  should  be  a 
debt  outstanding,  contracted  or  owing  by  him  whilst  in  trade 
to  subject  the  debtor  to  bankruptcy.  This  debt  still  con- 
tinues after  the  party  retires  from  trading.  It  remains  a  sub- 
sisting debt  just  as  before,  burdened  with  all  the  consequences 
which  originally  belonged  to  it  while  the  party  was  in  busi- 
ness. Thereafterwards  no  new  consequences  arise  from  its 
remaining  unpaid,  or  attach  to  it  afterwards ;  but  it  simply 
exists  and  continues,  without  change  or  modification,  affecting 
the  debtor  as  it  did  originally,  but  not  increasing  or  dimin- 
ishing his  liability.  As  a  trader  he  owed  this  debt.  In  that 
state  it  afforded  a  basis  for  bankruptcy  proceedings,  and  by 
his  ceasing  to  be  longer  a  trader,  the  party  ought  not  to  be 
thereby  relieved  from  any  consequences  to  which  he  was 
then  subjected  on  account  of  it. 

Under  our  bankrupt  act,  so  long  as  a  party  refrains  from 
issuing  his  commercial  paper  as  a  trader,  however  much  he 
may  be  indebted  in  other  ways,  he  is  not  liable  to  any  of  the 
provisions  of  the  bankrupt  law,  and  on  account  of  such  other 
indebtmeut  could  never  be  adjudicated  a  bankrupt. 

Such  liabilities  do  not  afford  any  foundation  for  proceed- 
ings in  bankruptcy  against  a  trader ;  and  while  they  are  sub- 
sisting debts  for  every  purpose,  and  subject  to  every  conse- 
quence which  belongs  to  a  debt  originally  contracted  during 
trade,  they  do  not  entail  any  other  consequences  than 
those  which  exist  while  the  party  remains  a  trader. 

If  a  trader  under  our  law  is  liable  to  be  subjected  to  bank- 
ruptcy on  account  of  his  general  indebtedness,  and  should 
withdraw  from  trade,  he  would  still  remain  liable  to  be  put 
into  bankruptcy  so  long  as  such  debts  are  unsatisfied;  but 
as  by  our  law  a  trader  is  not  liable  to  be  thrown  into  bank- 
ruptcy on  account  of  such  debts,  but  only  when  the  same  are 
merged  in  commercial  paper  does  the  liability  of  bankruptcy 
follow,  after  it  has  been  made  and  passed  by  a  trader,  and  he 
has  allowed  it  to  remain  overdue  and  unpaid  the  forty  days 
made  requisite  by  the  act.    If  such  paper  is  not  put  in  cir- 


188  DISTRICT   COURT, 


McEenney  nn.  Baker. 


culation  by  a  trader  during  the  time  he  is  actually  in  trade, 
it  would  be  a  strained  and  forced  construction  of  our  statute 
to  hold  that  if  made  and  passed  months  or  years  after  with- 
drawal from  trade,  in  discharge  of  a  trade  debt,  it  thereby 
becomes  within  the  act  commercial  paper,  then  made  and 
passed  by  a  trader  in  the  business  of  trade,  when  for  years 
he  had  not  bought  or  sold,  in  the  way  of  trade,  a  dollar's  worth 
of  property. 

A  debt  originally  contracted  by  a  trader  may  well  be  said 
to  be  a  trade  debt,  due  from  a  trader  even  when  he  has  long 
been  withdrawn  from  trade,  and  he  continues  liable  to  all  the 
consequences,  which  attached  to  the  debt  in  its  then  condi- 
tion, but  to  none  others;  by  giving  his  negotiable  paper  in 
settlement  of  the  debts  after  he  has  retired  from  business, 
the  relations  of  the  parties  ought  not  to  be  changed;  each 
should  stand  as  far  forth  as  practicable  in  the  positions  they 
were  previous  to  the  making  of  the  note,  and  thereby  neither 
should  acquire  or  lose  any  rights.  Such  is  in  fact  the  sub- 
stance and  efifect  of  the  English  authorities,  relied  on  by  the 
petitionera.  No  one  of  them  asserts  that  any  new  rights 
attach  subsequently  to  the  old  debt;  but  they  remain  exactly 
as  before,  the  debtor's  ceasing  to  be  a  trader  having  no  effect 
whatever ;  and  in  my  view,  such  is  the  true  construction  of 
this  provision  of  our  law. 

In  the  case  of  Re  Jaekj  18,  B.  R.,  296,  before  Woods,  J.,  in 
the  circuit  court  in  Georgia,  the  head  note  is,  ''that  a  person, 
who  gives  a  note  when  he  has  ceased  to  be  a  trader,  does  not 
commit  an  act  of  bankruptcy  by  suspending  payment  thereof, 
although  the  note  is  given  for  a  debt  contracted  while  he 
was  a  trader ;  for  the  law  requires  that  he  should  be  a  trader 
at  the  time  of  making  of  the  note."  The  opinion  of  the 
learned  judge  on  this  point  is  brief,  and  does  not  refer  to  any 
authorities,  and  the  case  was  decided  upon  §  89  of  the 
bankrupt  act.  It  is  similar  to  the  present,  and,  being  the 
judgment  of  a  circuit  judge,  is  of  great  weight,  although  not 
conclusive  in  another  circuit. 
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The  opinion  of  Ho£Pniau,  J.,  in  lie  Stevens^  1  Sawy.,  397,  it 
is  claimed  would  lead  to  a  different  result.  In  that  case,  a 
firm  were  manufacturers;  one  member  died;  Stevens,  the 
survivor,  in  settling  the  affairs  of  the  firm  and  closing  up  its 
business,  gave  a  draft  in  payment  of  a  debt  of  the  firm,  con-* 
tracted  in  the  course  of  its  business,  which  draft,  having  been 
protested,  was  the  basis  of  the  petition  as  an  act  of  bank- 
ruptcy, and  the  petition  was  sustained.  The  report  of  the 
case  is  not  very  satisfactory.  It  does  not  appear  but  that 
Stevens  still  continued  in  business  as  a  manufacturer  after 
the  death  of  his  copartner;  nor  is  it  stated  what  was  the 
nature  of  the  debt  for  which  the  draft  was  given,  whether  it 
was  or  not  commercial  paper.  The  proceedings  were  prior 
to  the  amendatory  act  of  1874,  by  which,  as  I  hold,  tfhe  law 
in  this  respect  was  much  limited  and  restricted,  and  the  case 
of  Re  Stevens  is  therefore  of  but  little  assistance  in  the  deter^ 
mination  of  the  questions  now  before  the  Court. 

If  this  view  of  the  law  is  erroneous,  there  still  remains 
another  ground  upon  which,  as  I  think,  this  petition  can  not 
be  sustained.  I  hold,  that  under  the  circumstances  of  the 
present  case,  this  note  of  the  respondent's  of  May  18th  can 
not,  within  the  act,  be  considered  ^^the  commercial  paper  of 
Baker,  made  or  passed  in  the  course  of  his  business  as  a 
trader." 

The  trade  with  McKenney  for  the  heading  was  for  Hobson's 
benefit  solely ;  and  he  was  to  receive  and  dispose  of  it  as 
he  saw  fit.  McKenney  was  to  have  Baker's  notes  for  the 
heading,  but  Hobson  was  to  pay  these  notes  as  they  matured, 
and  they  with  their  renewals  are  all  entered  among  his  '*bills 
payable,"  and  I  am  satisfied  McKenney  was  cognizant  of  the 
agreement.  All  that  he  asked  for  was  a  direct  and  absolute 
claim  upon  Baker  for  the  payments,  and  having  obtained 
that,  he  was  content,  although  he  well  understood  that  Hob- 
son  had  agreed  with  Baker  to  protect  him  from  these  notes, 
and  that  Baker  was  not  to  be  primarily  liable,  but  that 
throughout  the  transaction,  he  was  acting,  not  in  his  own 
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behalf  as  the  purchaser  of  the  property,  but  simply  for  the 
advantage  and  accommodation  of  Hobson  and  as  a  guarantee 
of  the  payment  by  Hobson  to  McKenney. 

Prior  to  the  amendment  of  the  bankrupt  act  in  1874,  there 
existed  a  serious  conflict  in  the  decisions  of  the  various  trib- 
unals upon  the  question  whether  one  was  liable  to  be 
adjudged  a  bankrupt  by  reason  of  non  payment  of  negotiable 
paper  to  which  he  was  a  party  for  the  accommodation  of  a 
third  party.  Since  the  passage  of  that  amendment,  I  think 
the  courts  must  decide  that  such  paper  is  not  brought  within 
the  act,  and  is  not  to  be  deemed  the  commercial  paper  of  a 
trader  made  or  passed  by  him  in  the  course  of  his  business  as  a 
trader.  The  object  of  this  amendment  was  to  restrict  this 
liability  within  a  much  narrower  range,  and  to  confine  it  to 
a  trader's  own  business  paper  by  him  negotiated  in  the  course 
of,  and  directly  connected  with  such  business,  and  for  his 
own  purposes  and  benefit,  and  which  he  was  bound  to  meet 
promptly  at  its  maturity,  and  not  to  include  what  is  known 
as  accommodation  paper  which  the  party  never  expects  to 
pay,  and  therefore  does  not  ordinarily  provide  for  as  it  falls 
due.  Such  paper  would,  of  course,  be  provable  against 
the  estate  if  the  debtor  became  bankrupt;  but  I  can  not 
think  its  non  payment  for  forty  days  is  now  to  be  deemed  an 
act  of  bankruptcy,  as  it  is  not  his  own  business  paper  and 
does  not  arise  or  grow  out  of  his  business  as  a  trader,  but  is 
wholly  extraneous. 

Petition  denied. 
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THE  HORTENSIA. 

Januabt,   1877. 

1.  A  yessel  sailing  close-hauled,  upon  beinf;:  overtaken  by  another 
sailing  the  same  coarse  slightly  to  windward,  is  at  fault  by  luffing  so 
as  to  cause  collision. 

2.  The  overtaking  vessel  must  keep  clear ;  but  has  a  right  to  assume 
that  the  foi'ward  vessel  will  hold  her  course. 

8.  The  rule,  that  the  testimony  of  those  on  a  vessel  should  pre- 
vail as  to  what  takes  place  on  board  her,  does  not  obtain  in  all  cases. 

4.  The  interest  of  witnesses  in  the  result  of  the  cause  should  be 
considered  in  judging  of  the  value  of  their  testimony. 

In  Admiralty.  Libel  by  the  owners,  officers,  crew  and 
underwriters  of  the  schooner  Equal,  against  the  Hortensia 
for  collision,  whereby  the  former  and  her  cargo  and  the  effects 
of  the  officers  and  crew  were  lost.  The  cause  was  heard 
upon  libel,  claim,  answer  and  proof. 

Mr.  Alman  A,  Strout  and  Mr.  John  C.  Dodge^  proctors  for 
libellants. 

Mr.  Q-eorge  Walker  and  Mr.  Bion  Bradbury^  proctors  for 
claimants. 

Fox,  J.  This  libel  was  instituted  in  behalf  of  the  owners, 
officers  and  crew  of  the  schooner  Equal  of  Rockland,  and  of 
the  insurers  of  her  cargo,  to  recover  damages  sustained  in  a 
collision  with  the  Hortensia  on  the  night  of  November  27th, 
at  7.80  p.  m.,  off  Cape  Cod,  in  which  the  Equal  was  sunk 
and  her  master  lost. 

The  Equal  was  a  small  schooner  of  about  fifty  tons ;  was 
from  New  York  bound  for  Winterport  with  a  full  cargo  of 
corn,  having  on  board  three  men,  master,  mate  and  a  third, 
who  acted  as  cook  and  seaman.  At  the  time  of  the  collision 
she  was  on  the  port  tack,  close-hauled,  about  six  miles  from 
the  shore  of  the  cape  beyond  Nauset,  and  was  making  for 
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Thatcher's  Island.  The  wind  is  said  by  those  from  the 
Equal  to  have  been  about  west  by  north,  a  wholesail  breeze, 
the  night  somewhat  hazy,  and  a  choppy  sea ;  but  it  was  light, 
as  there  was  nearly  a  full  moon  shining,  and  a  vessel  could 
have  been  seen  a  mile  distant. 

The  Hortensia  is  a  schooner  of  one  hundred  and  seventy- 
eight  tons,  with  a  crew  of  six  men,  was  bound  from  Hoboken 
to  Boston  with  coal,  and  is  owned  in  Boston  and  Machias 
in  this  district.  She  was  astern  of  the  Equal,  close-hauled 
on  the  port  tack. 

The  answer  admits  that  the  collision  occurred  at  the  time 
and  place  described  in  the  libel,  and  alleges  that  the  night 
was  somewhat  hazy,  and  denies  that  it  was  so  light  that  a 
vessel  could  be  seen  a  mile  distant,  or  that  the  moon  was 
shining  brightly.  It  alleges  that  the  wind  was  west  by 
south.  In  this  respect  there  is  a  difference  of  only  two  points 
in  the  statement  of  the  parties ;  but  this  is  immaterial,  as  it 
is  conceded  that  both  vessels  just  previous  to  the  collision 
were  on  their  port  tack,  close  hauled  and  within  five  points. 

Some  matters  are  admitted  by  both  parties — such  as  the 
locality ;  the  state  of  the  wind  and  sea ;  the  course  of  each 
vessel ;  and  that  the  Equal  with  her  master  was  lost.  The 
attention  of  the  Court,  therefore,  will  be  confined  to  the 
matters  in  controversy,  and  to  the  evidence  bearing  thereon. 

As  to  the  darkness  of  the  night,  from  the  whole  testimony, 
I  conclude  that  it  was  somewhat  hazy  with  the  moon  at  times 
obscured  by  clouds,  but  that  one  vessel  could  have  been 
seen  from  the  other  at  the  distance  of  half  a  mile,  and  their 
regulation  lights  for  more  than  double  that  distance. 

Each  vessel  had  proper  lights  and  competent  lookouts  for- 
ward ;  both  were  sufficiently  manned ;  all  on  board  the  Equal 
were  on  deck  with  the  master  at  the  wheel.  She  was  sail- 
ing about  four,  and  the  Hortensia  about  six  knots  an  hour ; 
and  each  vessel  was  seen  from  the  other  when  they  were  at 
least  half  a  mile  distant. 

The  libel  alleges  that  when  the  Hortensia  was  first  aeon 
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from  the  Equal,  she  was  a  long  distance  astern  of  the  Equal, 
but  pursuing  the  same  course  and  following  directly  after ; 
that  the  Equal  had  her  four  lower  sails  set,  but  the'  wind 
being  fresh,  the  master,  desiring  to  take  in  some  sail,  luffed 
her  up  a  little  into  the  wind,  but  not  enough  to  shake  the 
wind  out  of  her  sails ;  that  the  Hortensia  was  sailing  faster 
than  the  Equal  and  gaining  upon  her,  and  at  the  time  the 
Equal  luffed  as  above  stated,  the  Hortensia  was  a  long  dis- 
tance behind  her,  and  having  a  proper  lookout  might  easily 
have  seen  and  avoided  her  by  passing  on  either  side  of  her, 
but  that  instead  of  so  doing,  although  the  master  and  crew 
of  the  Equal  repeatedly  shouted  to  those  on  board  of  the 
Hortensia,  directing  them  to  keep  off,  she  came  straight  on, 
first  luffing  somewhat,  and  then,  falling  off  ajittle  from  the 
wind  as  she  approached  the  Equal,  struck  the  Equal  on  her 
port  quarter,  cutting  into  her  so  that  she  filled  and  sank  with 
her  cargo ;  that  there  was  no  proper  lookout  on  the  Hortensia, 
and  that  she  sailed  away  without  attempting  to  render  any 
assistance  to  save  the  master. 

The  answer  sets  forth  that  the  Equal  was  to  the  leeward 
of  the  Hortensia  and  astern  a  short  distance  from  the  Equal 
and  sailing  faster,  and  that  when  the  Hortensia  came  near 
the  Equal,  expecting  to  pass  her  to  windward,  as  she  might 
have  done  with  safety,  provided  the  Equal  had  not  changed 
her  course  suddenly  and  without  warning  to  those  on  board 
the  Hortensia  or  hailing  them  in  any  way,  the  person  at  the 
wheel  of  the  Equal  luffed  her  up  into  the  wind  so  as  to  shake 
the  wind  out  of  her  sails  whereby  her  course  was  changed, 
and  ranging  ahead,  she  came  into  the  course  the  Hortensia 
was  sailing ;  that  as  soon  as  the  Equal  began  to  come  up 
into  the  wind,  the  lookout  on  the  Hortensia  shouted  to  the 
master  that  the  Equal  was  changing  her  course  and  coming 
into   the  wind,  whereupon   the   master    of  the  Hortensia 
ordered  the  wheel  to  be  put  hard  to  port,  and  to  cast  off  the 
main-sheet  so  that  the  Hortensia  could  pass  the  Equal  to  lee- 
ward, which  order  was  immediately  executed ;  that  the  Hor- 
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tensia  did  not  luff  as  alleged  by  the  libellants,  but  immedi- 
ately fell  off;  yet,  notwithstanding  every  exertion  made  by 
those  on  board  the  Hortensia  to  avoid  the  collision,  the 
Hortensia  struck  the  Equal  on  the  port  quarter  without  any 
fault  or  neglect  of  those  sailing  the  Hortensia,  carryfng  away 
under  her  bow  the  mainmast,  mainsail  and  main-boom  of  the 
Equal ;  and  that  so  soon  as  these  could  be  cleared  away  and 
the  vessel  controlled,  the  Hortensia  tacked  and  made  search 
for  the  Equal  and  her  master ;  that  there  was  a  good  lookout 
on  the  Hortensia;  that  all  hands  but  one  were  on  deck;  and 
that  they  had  no  notice  from  the  Equal,  or  reason  to  believe 
that  she  intended  to*  change  her  course." 

Rules  XXn  and  XXHI  for  preventing  collisions  are  applic- 
able to  and  must  control  the  decision  of  this  cause.  These 
rules  declare  that  every  vessel  overtaking  any  other  vessel 
shall  keep  out  of  the  way  of  the  last  mentioned  vessel,  and  the 
latter  vessel  shall  keep  her  course,  due  regard  being  had  to 
all  dangers  of  navigation  and  to  any  special  circumstances 
which  may  exist  in  any  particular  case  rendering  a  departure 
from  the  rules  necessary  in  order  to  avoid  immediate  dan- 
ger. Nothing  in  the  present  case  is  in  evidence  to  justify  a 
departure  from  these  rules. 

The  charges  made  by  the  libel  against  the  Hortensia  are 
that  she  failed  to  discover  the  Equal  for  want  of  a  proper  look- 
out, that  she  luffed  only  a  point  when  she  was  a  long  distance 
ahead,  and  that  there  was  ample  time  and  space  for  the  Hor- 
tensia to  have  passed  on  either  side  of  the  Equal,  but  that 
she  first  luffed  and  then  fell  off  and  run  into  and  sunk  the 
Equal. 

The  answer  alleges  that  the  Hortensia  being  near  to,  but 
astern  and  to  windward  of  the  Equal,  and  far  enough  to 
have  passed  by  to  the  windward  in  safety  if  the  Equal  had 
held  her  course,  the  Equal  luffed  so  that  she  came  up  into 
the  wind,  and  was  head  to  the  wind  with  the  wind  out  of  her 
sails ;  that  as  soon  as  this  was  done,  it  was  seen  by  the  look- 
out of  the  Hortensia,  and  the  master  was  informed  of  it ;  that 
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the  wheel  was  at  once  put  to  port  and  the  main-sheet  cast  off 
that  she  might  go  to  leeward  of  the  Equal ;  and  that  all  was 
done  that  could  be,  but  without  success. 

As  the  libel  admits  that  the  Equal  changed  her  course 
somewhat  in  violation  of  her  duty  to  the  ship  astern,  the 
burden  is  upon  the  Equal  to  satisfy  the  Court  as  to  the  extent 
of  such  change,  and  whether  it  occasioned  the  collision. 

Upon  this  branch  of  the  case,  as  to  how  great  was  the 
change  of  the  Equal's  course,  there  is  the  usual  conflict  of 
testimony  from  those  on  board  the  two  vessels,  and  their 
testimony  is  utterly  irreconcilable  on  this  point.  The  wit- 
nesses were  aU  examined  in  the  presence  of  the  Court,  were 
all  residents  in  the  eastern  portion  of  this  district,  most  of 
them  were  of  more  than  the  usual  intelligence  of  persons  in 
their  positions,  and  there  was  nothing  in  the  conduct  and 
appearance  of  any  of  them  which,  of  itself,  would  lead  the 
Court  to  distrust  their  statements. 

Rowell,  the  mate  of  the  Equal,  was  only  nineteen  years  of 
age  and  had  held  that  position  but  six  weeks.  He  was  on 
the  lookout,  and  says  the  Hortensia  was  a  mile  distant  when 
he  first  saw  her  astern,  slightly  to  windward ;  that  the  cap- 
tain directed  him  and  Bennett  to  lower  the  flying-jib,  the 
deck  being  buried  up  in  water ;  that  finding  they  could  not 
accomplish  it,  he  told  the  captain  to  luff,  so  he  could  get  it 
down ;  that  the  hanks  caught  and  they  got  it  only  about  half- 
way down  when  the  captain  of  the  Equal  called  out  to  the 
Hortensia  to  luff;  that  he  ran  aft  and  ^'all  of  us  cried  out  so," 
but  there  was  no  reply  from  the  Hortensia ;  she  was  then 
three  hundred  yards  astern ;  the  wind  was  not  out  of  the 
Equal's  sails,  and  she  had  not  luffed  more  than  a  point  at 
the  time  of  the  collision.  This  statement  is  sustained  in  all 
respects  by  the  testimony  of  Bennett,  who  says  the  Equal 
came  up  a  point,  not  more. 

The  testimony  of  the  master  of  the  Hortensia  is  that  he 
first  saw  the  Equal  about  twenty  minutes  after  seven,  about 
half  a  point  on  his  lee  bow,  and  as  he  should  judge,  about 
10 
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two  huDdred  and  fifty  feet  in  advance,  when  she  began  to 
luff;  that  Averill,  the  lookout,  was  at  the  lime  on  the  fore- 
castle deck,  and  sung  out  that  the  Equal  was  coming  into 
the  wind ;  that  he  then  gave  orders  to  put  the  helm  hard  up 
and  let  go  the  main-sheet,  in  order  to  go  to  leeward  of  the 
Equal ;  that  he  assisted  the  man  at  the  wheel,  but  that, 
although  all  was  done  in  this  respect  that  could  be,  the  Hor- 
tensia struck  the  Equal  a  square  blow  about  ten  feet  from 
the  stern  on  her  port  quarter;  that  while  at  the  wheel  he 
saw  the  jib  and  foresail  of  the  Equal  out  by  the  port  bow,  her 
sails  shaking,  she  lying  about  head  to  the  wind,  within  two 
points,  having  first  seen  her  on  the  lee  bow  about  a  hundred 
feet  to  leeward  under  the  fore-boom. 

Averill,  the  lookout,  confirms  the  statements  of  the  master, 
and  says  he  kept  the  Equal  in  view  from  the  time  he  first 
saw  her  until  she  luffed,  and  that  as  soon  as  she  luffed  he 
informed  the  captain  who  gave  his  orders  as  stated ;  that  he, 
Averill,  let  go  the  main-sheet ;  that  the  Equal  was  in  the 
wind  with  her  sails  shaking,  and  that  before  the  vessel  struck, 
he  saw  the  Equal  off  their  weather  quarter,  her  bow  and  jib- 
boom,  and  that  the  Hortensia's  course  was  not  changed  until 
after  the  Equal  had  luffed. 

Joseph  Proctor  was  at  the  wheel  of  the  Hortensia  and  cor- 
roborates the  master's  statements,  and  says  that  he  saw  the 
Equal's  jib  to  windward  of  their  mainmast  before  the 
collision,  and  that  the  Hortensia  held  her  course  until  the 
Equal  luffed  up  under  her  bows. 

Holmes,  the  mate  of  the  Hortensia,  says  that  he  was  in  his 
berth,  heard  the  captain's  orders  and  went  on  deck  to  let  go 
the  main-sheet ;  found  it  was  off  and  unrove ;  then  saw  that 
the  Equal  was  hard  to  the  wind ;  could  see  her  jib  and  fore- 
sail ;  wind  was  out  of  her  sails ;  first  saw  her  on  the  port  bow. 

F.  O.  Larrabee,  the  steward,  testifies  that  he  was  on  deck 
and  first  saw  the  Equal  about  half  a  mile  ahead  on  their  lee 
bow ;  that  their  lookout  afterwards  cried  out,  she  was  luffing, 
and  that  the  captain  gave  his  orders  as  is  before  stated ;  that 
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he  afterwards  saw  the  Equal  luffing,  she  was  head  to  the 
wind  at  the  time  we  struck,  and  the  wind  was  out  of  her  sails. 

The  testimony  of  the  two  men  from  the  Equal  is  directly 
opposed  on  this  point  by  that  of  the  five  men  from  the  Hor- 
tensia,  all  of  whom  swear  that,  instead  of  the  Equal  luffing  a 
single  point,  she  was,  in  fact,  head  to  the  wind,  and  her  sails 
were  shaking  before  the  collision. 

It  is  urged  that  those  on  the  Equal  had  the  best  opportu- 
nity of  knowing  what  took  place  on  board  of  her  at  that  time, 
and  therefore  their  testimony  is  the  more  reliable.  This  rule 
has  frequently  been  adopted  by  courts  of  admiralty,  and  I 
cannot  but  believe  that  sometimes  it  has  not  been  without 
its  effect  on  the  statements  of  witnesses,  inducing  them  to 
t|)ink  that  a  falsehood  persistently  reiterated  by  all  on  board 
a  ship,  as  to  what  happened  thereon,  will  outweigh  the  testi- 
mony of  those  from  the  other  ship,  even  if  it  should  be  sus- 
tained by  facts  and  circumstances  about  which  there  can  be 
no  question. 

In  the  present  case,  the  five  witnesses  from  the  Hortensia 
swear,  not  to  opinions,  but  to  facts :  to  wit,  to  the  position 
of  the  sails  of  the  Equal  as  they  were  actually  seen  by  them 
previous  to  the  collision,  that  they  were  then  visible  on  the 
port  side  of  the  Hortensia,  loose  and  without  wind,  and  that 
she  was  heading  up  to  the  wind;  I  am  aware  of  no  reason 
why  the  testimony  of  these  five  men  on  this  point  should  be 
discredited,  and  reliance  placed  upon  that  of  the  two  men 
from  the  other  vessel. 

In  determining  what  evidence  should  be  given  to  the  crews 
of  the  respective  vessels,  it  will  perhaps  aid  us,  if  we  recall 
some  circumstances  presented  in  the  case,  about  which  there 
can  be  but  little  controversy. 

I.  The  libel  is  instituted  as  well  in  behalf  of  the  crew  of 
the  Equal  as  of  the  other  parties.  They  are,  therefore,  par- 
ties to  this  controversy,  having  a  direct  interest  in  the  matter, 
claiming  to  recover  from  the  Hortensia  the  value  of  their 
clothing,  &C.,  lost  by  the  collision.    The  amount  claimed, 
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fifty  dollars,  is  but  small,  but  to  them  it  is  undoubtedly  of 
considerable  consequence,  from  their  appearance,  probably 
their  all.  Experience  is  daily  teaching  us  how  slight  depen- 
dence can  be  placed  in  similar  cases  upon  this  class  of  wit- 
nesses, and  if  by  the  decree,  they  are  to  gain  even  a  small 
amount,  it  is  a  circumstance  which  the  Court  cannot  but 
consider  in  coming  to  a  conclusion  as  to  the  degree  of  credit 
which  should  be  reposed  in  them. 

II.  The  principal  purpose  to  be  accomplished  by  the  luff- 
ing of  the  Equal  and  the  lowering  of  the  outer  jib  was  to 
relieve  her  decks  from  the  water  by  bringing  her  up  on  an 
even  keel,  so  that  it  would  be  discharged  through  the  scup- 
pers. She  was  deeply  loaded  within  1 J  streaks  of  the  sea,  and 
it  is  quite  apparent  that  luffing  a  single  point  would  not  h^e 
speedily  accomplished  the  contemplated  purpose.  The  jib 
could  not  be  got  down,  nor  would  the  scuppers  have  risen 
above  the  sea,  unless  she  had  changed  her  course  very  much 
more  than  she  did,  either  by  luffing  pretty  fully  into  the 
wind,  or  running  off  before  it.  If  the  master  attempted  to 
accomplish  this  purpose,  we  cannot  believe  but  that  he 
would  be  likely  to  do  all  that  was  necessary  therefor,  and 
therefore,  that  she  must  have  come  up  very  much  beyond  a 
single  point  as  stated  by  these  witnesses.  It  may  be  said 
that  he  had  not  luffed  up  enough  to  allow  the  jib  to  run 
down.  It  is  true,  it  did  not  come  but  part  way,  but  these 
men  say  that  they  were  about  it  four  or  five  minutes,  and 
they  ascribe  the  trouble  to  the  hanks  catching,  which  might 
have  been  the  case,  even  if  she  was  head  to  the  wind. 

III.  It  is  not  questioned  that  the  course  of  the  Hortensia 
was  changed  after  the  luffing  of  the  Equal  was  discovered  by 
the  lookout,  the  vessels  being  then  more  than  two  hundred 
and  fifty  feet  apart,  as  I  think,  with  the  Hortensia  a  little  to 
the  windward.  In  my  view,  at  that  distance,  in  that  position, 
and  in  such  a  night,  it  would  have  been  impossible  for  the 
lookout  of  the  Hortensia  to  have  discovered  the  change  in 
the  course  of  the  Equal,  if  it  did  not  exceed  a  single  point, 
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her  sails  being  full  and  not  shaking,  and  she  making  head- 
way. A  greater  deviation  from  her  former  course,  which  was 
substantially  on  a  parallel  line  with  the  Hortensia,  was 
requisite  for  a  lookout  to  have  detected  it. 

IV.  Some  aid  may  be  gained  from  the  character  of  the 
blow  received  by  the  Equal.  Those  on  board  the  Hortensia 
represent  it  as  having  been  nearly  at  right  angles,  but  the 
men  from  the  Equal  describe  it  as  much  more  acute.  The 
learned  counsel  for  the  libellants  understood  the  models  to 
be  placed  on  the  compass  card  by  them  as  at  an  angle  of  about 
forty-five  degrees,  as  I  gather  from  his  remarks.  My  own 
impression  is  that  they  approximated  somewhat  nearer  to  the 
right  angle ;  but  if  the  blow  was  in  that  direction,  the  Equal 
must  have  luffed  more  than  a  point  for  the  vessels  to  have 
thus  <;ome  in  contact,  as  the  mate  of  the  Equal  says  the  Hor- 
tensia's  course  was  changed  only  one  point. 

V.  There  is  another  matter  testified  to  by  the  two  men 
from  the  Equal  about  which  there  could  certainly  be  no  mis- 
take, and  in  relation  to  which,  I  regret  to  believe  that  they 
have  designedly  testified  to  a  falsehood.  At  the  time  of  the 
collision,  the  master  of  the  Equal  continued  on  board  of  her, 
and  it  is  conceded  by  the  crew  of  both  vessels  that  he  cried 
out  to  those  on  board  the  Hortensia  in  the  most  persuasive 
language  for  relief,  and  that  his  appeals  were  heard  by  those 
on  board  that  vessel.  These  two  vessels  were  together  but 
for  an  instant,  and  both  of  the  men  from  the  Equal  swear 
that  after  they  had  separated  they  asked  the  captain  of  the 
Hortensia  to  lower  his  boat  and  return  in  search  of  their 
captain,  but  that  he  declined  and  continued  on  his  course  for 
an  hour  and  a  half,  and  then  tacked  ship  and  stood  back  for 
the  place  of  the  disaster.  The  master  of  the  Hortensia 
denies  that  any  such  appeal  was  made  to  him.  He  admits 
that  he  heard  the  cry  of  the  master  of  the  Equal  for  assistance, 
and  he  and  every  other  witness  from  the  Hortensia  swear  that 
at  this  time  the  bow  of  the  Hortensia  was  fouled  up  with  the 
wrecked  stuff  from  the  Equal,  and  that  as  soon  as  it  could 
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be  done,  it  was  cut  adrift,  which  did  not  exceed  ten  minutes, 
and  the  vessel  was  then  put  about  and  search  for  the  Equal 
and  her  master  was  made  by  them  for  more  than  an  hour 
and  a  half,  cruising  around  as  near  as  they  could  judge  in 
the  vicinity  of  the  disaster  until,  as  is  testified,  one  of  the 
crew  of  the  Equal  gave  up  all  hope  and  advised  the  master 
of  the  Hortensia  to  resume  her  course.  The  master  of  the 
Hortensia  swears  that,  by  acting  as  he  did,  he  saved  time, 
and  that  he  believed,  by  so  doing,  he  could  return  to  the 
Equal  sooner  than  if  the  boat  had  been  cleared  and  lowered 
in  the  darkness ;  that  a  boat  could  not  have  reached  the  Equal 
in  the  darkness,  if  she  was  afloat,  so  soon  as  the  schooner 
could ;  and  all  who  have  been  examined  from  the  Hortensia 
testify  that,  instead  of  its  being  an  hour  and  a  half  that 
the  Hortensia  continued  on  her  course,  it  did  not  exceed 
ten  minutes  before  she  had  tacked  and  was  returning 
towards  the  Equal. 

The  Court  cannot  believe  that  a  Maine  shipmaster  would 
thus  deliberately  sail  away  and  abandon  to  certain  death  an 
unfortunate  fellow-being  appealing  to  him  in  God's  name 
to  aid  him  as  his  vessel  was  sinking ;  and  if  one  should  ever 
be  found  so  destitute  of  humanity  as  to  attempt  it,  I  trust  that 
his  crew  will  so  manifest  their  horror  of  his  barbarity  as  to  at 
once  induce  him  to  a  diCFerent  line  of  conduct,  and  compel 
him  to  render  the  required  aid.  It  is  intimated  that  the  mas- 
ter of  the  Hortensia,  having  destroyed  the  Equal,  was  not 
unwilling  that  the  testimony  of  her  master  might  perish 
with  his  vessel ;  but  the  Court  can  not  yield  to  the  sugges- 
tion, and  can  not  believe  that  a  master  can  be  found  so 
devoid  of  every  spark  of  humanity,  but  is  the  rather  of  opin- 
ion that  the  two  witnesses  from  the  Equal  are  so  reckless  in 
their  testimony  that  it  is  not  safe  to  rely  upon  their  state- 
ments, either  in  this  behalf,  or  in  the  other  matters  where 
they  are  in  direct  conflict  with  five  other  witnesses. 

VI.  It  is  claimed  that  the  cause  of  the  collision  was 
the  proximity  of  the  Hortensia,  and  that   if  both   vessels 
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had  kept  their  course,  the  collision  would  have  been  unavoid- 
able. The  first  reply  to  this  suggestion  is,  that  this  ground 
is  altogether  inconsistent  with  the  libel,  which  alleges  that 
the  Hortensia  was  a  long  distance  behind  the  Equal,  and 
having  a  proper  lookout  might  easily  have  seen  and  avoided 
her  by  passing  on  either  side  of  her  at  the  time  the  master 
undertook  to  take  in  the  jib.  The  witnesses  from  the  Equal 
give  the  distance  of  the  two  vessels  from  each  other  at  this 
time  as  three  hundred  yards. 

It  must  be  conceded  that  this  objection  finds  some  support 
in  the  answer  and  the  testimony  of  those  from  the  Hortensia, 
the  answer  alleging  ^^that  the  Equal  was  to  leeward  of  the 
Hortensia,  which  was  a  short  distance  astern."  The  wit- 
nesses in  defense  all  substantially  agree  in  the  statement 
that,  when  they  first  saw  the  Equal,  she  was  something  to 
leeward,  a  number  describing  it  as  about  half  a  point  in  their 
judgment,  and  giving  the  Hortensia  as  from  one  hundred  and 
fifty  to  two  hundred  and  fifty  feet  astern ;  some  calcula- 
tions have  been  made  by  the  learned  counsel  for  the  Equal  to 
demonstrate  that  under  these  conditions  the  Hortensia  must 
have  struck  the  Equal  astern,  if  both  vessels  had  kept  their 
course;  but  it  must  be  remembered  that  these  distances  and 
courses  are  matters  of  opinion,  while  those  on  board  the 
Equal  say  she  was  three  hundred  yards  ahead  when  she 
began  to  luff:  and  the  witnesses  from  the  Hortensia  also 
state  that,  their  vessel  at  the  same  time,  was  more  than  one 
hundred  feet  to  windward  of  the  Equal,  and  if  the  two  ves- 
sels had  held  their  course,  the  Hortensia  would  have  passed 
more  than  one  hundred  feet  to  windward  of  her.  This  state- 
ment, therefore,  is  to  be  kept  in  mind  in  determining  whether 
the  Hortensia  was  sailing  dangerously  near  to  the  Equal  if 
each  had  complied  with  the  rule  of  the  road.  Moreover,  the 
mate  of  the  Equal,  in  response  to  an  inquiry  by  the  Court, 
stated  that  he  thought  if  the  Equal  had  held  her  course,  the 
Hortensia  would  have  passed  the  Equal  quite  close,  within 
three  to  five  yards. 
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I  am  therefore  of  opinion  that  the  Equal  was  in  fault,  luff- 
ing as  she  did,  and  that  the  Hortensia  would  have  passed  her 
in  safety  if  she  had  not  changed  her  course.  Under  the  rules, 
I  think  that  the  Hortensia  had  the  right  to  approach  near  to 
the  Equal  if  the  master  saw  fit,  but  charged  all  the  time  with 
the  responsibility  of  avoiding  a  collision  by  overtaking  her  if 
she  complied  with  the  requirements  of  the  law,  and  that  she 
had  a  right  to  presume  its  rules  would  be  obeyed  and  to 
regulate  her  own  movements  accordingly.  In  my  view,  if 
the  Equal  had  not  violated  her  duty,  but  had  kept  her 
course,  the  Hortensia,  having  discovered  her  seasonably,  could 
have  gone  either  side  of  her  as  the  master  of  the  Hortensia 
might  have  deemed  it  expedient. 

Vn.  It  is  urged,  these  proceedings  on  the  part  of  the  Equal 
were  necessary  to  relieve  her  decks  from  water;  but  it  is  not 
made  to  appear  that  at  that  precise  moment  there  was  any 
urgency  for  this  being  done.  The  water  had  been  over  her 
deck  for  some  time,  and  if  the  Equal  had  held  her  course  for 
five  or  six  minutes  longer,  the  Hortensia  would  have  passed 
her  without  difliculty;  or  if  a  necessity  existed  for  imme- 
diate action,  the  Equal  could  have  gone  off  before  the  wind, 
and  thus  on  an  even  keel  allowed  the  water  to  pass  off. 

VIII.  It  is  said,  the  forward  vessel  is  under  no  obliga- 
tions to  notify  a  vessel  astern  of  her  presence,  or  of  her 
intended  change  of  movements,  or  to  pay  any  regard  to  her. 
I  agree  that  there  is  nothing  to  be  found  in  the  regulations 
prescribed  by  Congress  on  this  subject ;  and  I  do  not  think 
that  the  exhibition  of  a  light  from  the  stern  of  the  forward 
vessel  is  ordinarily  requisite,  or  that  perhaps  it  could  be  sus- 
tained under  ordinary  circumstances,  as  it  might  tend  to 
deceive  other  vessels ;  but  I  can  not  admit  that  the  ship  ahead 
is  justified  in  throwing  herself  directly  under  the  bow  of  the 
hinder  vessel  without  notice,  or  any  precaution  to  discover 
and  guard  herself  against  the  danger  to  which  she  is  thereby 
subjected.  Where  there  is  apparent  danger,  a  necessity  arises 
to  do  the  best  we  can  for  our  safety;  and  a  ship  ahead,  if  the 
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danger  is  apparent,  should  look  out  for  the  ship  behind  her. 
The  City  of  Brooklyn,  L.  R.,  1  P.  D.,  276. 

In  our  conduct,  both  on  land  and  at  sea,  we  are  all  bound 
to  the  exercise  of  prudence  in  our  actions,  and  until  I  am 
differently  instructed,  I  must  hold  that  the  conduct  of  the 
Equal,  as  I  find  it  to  have  been,  was  without  excuse  or  justi- 
fication, and  that  the  Hortensia  is  not  to  be  held  chargeable 
for  this  unfortunate  disaster. 

Lihel  dismissed  with  costs. 


Me  F.  O.  SAWYER  AND  JOHN  E.  SAWYER. 

June,  1877. 

L  A  policy  of  life  insurance,  subject  to  aDDual  premiums,  is 
exempted  to  the  bankrupt  under  R.  S.  of  U.  S.,  §  5045,  as  properly' 
exempt  from  execution  in  Maine,  R.  S.,  1871,  o.  40,  §  06,  subject  to 
the  assignee's  lien  for  so  much  of  two  years'  premiums  as  exceeds 
$150  per  year,  even  though  the  assured  borrowed  the  money  to  pay 
these  premiums  by  pledging  the  policy  therefor. 

2.  The  assigrnment  of  a  policy  of  life  insurance  to  secure  a 
honaflde  loan  thereon  is  valid. 

3.  The  lapsing^  of  a  policy  for  non-payment  of  premiums  due  after 
the  commencement  of  bankrupt  proceedings  does  not  defeat  the  title 
of  the  assignee  to  the  policy. 

4.  A  paid-up  policy  of  life  insurance  is  not  exempt  to  the 
assured,  a  bankrupt,  under  R.  S.  of  U.  S.,  §  5045,  and  R.  S.  of  Maine, 
1871,  c.  40,  §  65,  but  goes  to  his  assignee  in  bankruptcy. 

In  Bankruptcy.  Certificate  of  facts  from  Mr.  Register 
Fessenden,  touching  the  refusal  of  an  assignee  to  set  apart 
to  the  bankrupts  policies  of  life  insurance  upon  their  lives. 

Mr.  Thomns  H.  Haskell,  solicitor  for  bankrupts. 

Mr.  Henry  W.  Swasey,  solicitor  for  assignee. 

Fox,  J.  Each  of  the  bankrupts  at  the  date  of  commence- 
ment of  proceedings  in  bankruptcy,  February  10,  1877,  held 


154  DISTRICT    COURT, 


Re  F.  O.  Sawyer  and  J.  E.  Sawyer. 


policies  of  insurance  on  their  lives,  wbich  they  claim  to  be 
exempted  as  assets  under  the  provisions  of  the  bankrupt 
law  and  the  statutes  of  Maine.  The  assignee,  not  assenting 
to  these  views,  and  having  declined  to  set  apart  the  policies 
as  thus  exempt,  a  hearing  was  had  before  a  register,  who  has 
certified  the  facts  before  me  for  my  decision  thereon. 

The  policy  on  the  life  of  F.  O,  Sawyer  was  issued  April 
6, 1872,  by  the  Etna  Life  Insurance  Company  for  the  sum  of 
f  3600,  payable  at  the  expiration  of  ten  years,  or  at  the  death 
of  the  party,  if  earlier.  The  annual  premium  called  for  by 
the  terms  of  the  policy  was  $377.65  to  be  paid  on  or  before 
April  6th,  in  each  year. 

The  premium  due  April  5, 1877,  was  not  paid,  and  it  is 
claimed  that  thereby  the  policy  lapsed;  but  in  that  case,  the 
insured  is  entitled  from  the  cash  accumulations  and  paid- 
up  insurance  to  a  paid-up  policy  of  about  $1800,  upon  sur- 
render of  the  other  policy  within  twelve  months  from  April 
5th. 

The  premium  for  1876  was  $841.81;  for  1876,  $333.17, 
which  was  paid  by  a  loan  made  by  the  agent  of  the  company, 
Dewey,  to  Sawyer,  he  assigning  the  policy  as  collateral  secur- 
ity. The  policy  lapsed  April  5, 1876,  but  was  renewed  June 
6th  of  that  year. 

By  R.  S.,  §  5046,  it  is  provided  that  "there  shall  be  exempted 
to  the  bankrupt  such  property  as  is  exempted  from  levy 
and  sale  on  execution  or  other  process  or  order  of  any  court 
by  the  laws  of  the  state  in  which  the  bankrupt  had  his  domi- 
cile at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,  to  an  amount  allowed  by  the  laws  and  constitu- 
tion of  each  state  as  existing  in  the  year  1871;  *  *  and 
in  no  case  shall  the  property  hereby  excepted  pass  to  the 
assignee,  or  the  title  of  the  bankrupt  thereto  be  impaired  or 
affected  by  any  of  the  provisions  of  this  title,  and  the  deter- 
mination of  the  assignee  shall,  on  exception  taken,  be  subject 
to  the  final  decision  of  the  said  court." 

By  R.  S.  of  Maine,  o.  44,  §  46,  it  was  enacted  that  all  life 
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policies  and  money  due  thereon  are  exempt  from  attachment 
and  all  claims  of  creditors  during  the  life  of  the  insured, 
when  the  annual  cash  premium  paid  does  not  exceed  $150; 
but  when  it  exceeds  that  sum  and  the  premium  was  paid  by 
the  debtor,  his  creditors  have  a  lien  on  the  policies  for  such 
sum,  over  $150  per  year,  as  the  debtor  has  paid  for  ten  years, 
subject  to  any  pledge  or  assignment  thereof  made  in  good 
faith. 

The  rights  of  the  assignee  are  subject  to  the  claims  of 
Dewey,  as  there  is  nothing  to  impeach  the  fairness  of  that 
assignment. 

The  fact,  that  the  premium  has  not  been  paid  since  the 
commencement  of  bankruptcy  proceedings,  can  not  affect  the 
rights  of  the  assignee,  as  his  rights  are  dependent  on  the  condi- 
tion of  things  February  10th,  the  date  of  filing  the  petition  in 
bankruptcy.  Whether  he  can,  by  reason  of  the  non-payment 
of  the  premium  which  fell  due  April  5th,  be  deprived  of  all 
benefit  under  the  policy  is  not  made  the  subject  matter  of 
decision,  but  it  is  what  were  the  rights  of  the  bankrupt  and 
assignee  on  the  tenth  day  of  February  last. 

This  policy,  as  it  appears  to  the  Court,  is  within  the  opera- 
tion of  the  act,  and  was  to  all  intents  a  life  policy,  with  the 
burden  of  annual  premiums  then  attached  to  it.  The  fact, 
that,  if  the  party  should  continue  to  live  the  ten  years  and 
pay  up  all  his  premiums,  he  would  then  be  entitled  to  the 
amount  insured,  is  not  sufficient  to  change  the  nature  of  the 
instrument  so  as  to  withdraw  it  from  the  exemption.  If  he 
died  before  the  ten  years,  the  amount  was  thereby  payable, 
thus  depending  on  the  life  of  the  party  so  long  as  the  pre- 
miums were  to  be  paid,  whether  the  amount  should  become 
payable  before  the  expiration  of  the  ten  years  or  not-  For  the 
ten  years  at  least,  it  was  a  life  policy,  the  time  of  payment 
being  wholly  contingent  on  the  death  of  the  insured. 

The  premiums  for  two  years  in  excess  of  $150,  therefore, 
belong  to  the  estate,  and  the  bankrupt  is  entitled  to  have 
a  release  from  the  assignee  of  all  interest  in  the  policy  on 
payment  of  this  sum.    It  is  claimed  that  the  premium  for 
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1876  was  paid  by  Dewey  and  not  by  the  bankrupt;  but  cer- 
tainly the  legal  results  of  that  proceeding  was  merely  a  loan 
of  the  requisite  amount  to  meet  the  premium,  made  to  the 
bankrupt  by  Dewey,  and  the  policy  pledged  in  payment.  As 
between  the  bankrupt  and  the  company  the  premiums  are 
paid  by  the  bankrupt,  and  it  is  of  no  consequence  from  what 
source  he  obtained  the  means  of  payment,  whether  from 
money  he  had  held  a  long  time,  or  by  him  then  borrowed  for 
that  purpose.  It  was  his  funds,  and  the  payment  was  made 
by  him,  and  the  liabilities  of  his  estate  are  thereby  increased 
to  that  extent  to  share  any  dividend  which  may  be  declared. 
It  is  further  claimed  that  the  premiums  paid  within  two 
years  are  alone  exempt.  No  such  restriction  is  found  in  the 
Maine  statutes.  It  is  ^^such  sum  over  $150  as  the  debtor  has 
paid  for  two  years,"  not  within  two  years.  The  Court  can 
only  construe  this  as  subjecting  to  the  claims  of  the  creditors 
two  years^  premiums  less  il50  per  year. 


Fox,  J.  The  claim  of  John  E.  Sawyer  is  somewhat  differ- 
ent. The  policy  he  held  was  a  paid  up  policy  of  J3170,  pay- 
able in  five  years  from  May  17,  1875,  the  consideration  for  it 
being  the  surrender  of  a  policy  of  $6000. 

No  annual  cash  premiums  were  payable  on  this  policy,  and 
as  it  seems  to  the  Court,  this  policy  therefore  was  not  within 
the  language  or  intent  of  the  statute.  Only  one  class  of 
policies  are  thus  exempted,  viz.,  those  which  call  for  a  pre- 
mium annually,  whereby  the  estate  of  the  insured  is  dimin- 
ished to  the  extent  of  the  premium  only;  and  the  statute  was 
designed  to,  and  by  its  language  certainly  does  not  exempt  a 
policy  which  has  been  procured  by  a  single  payment  of  a 
large  amount,  thereby  making  great  inroads  upon  the  estate 
of  the  insured.  The  statute  does  not  reach  such  a  case  as 
the  present,  of  a  paid  up  policy  which  has  never  been  bur- 
dened with  annual  premiums.  The  action  of  the  assignee  in 
relation  to  the  policy  of  John  E,  Sawyer^  in  declining  to 
exempt  the  same^  is  therefore  approved  and  affirmed. 
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Jtjhe,   1877. 

1.  A  bill  of  lading,  reciting,  ''two  cases  sewing  machines  shipped 
in  good  order  and  condition ;  quantity,,  condition  and  contents  un- 
known; not  accountable  for  breakage,"  is  evidence  of  the  good 
external  condition  of  the  cases  when  received  by  the  carrier,  and 
casts  the  burden  upon  the  owner  to  prove  that  an  injury  to  the 
machines  resulted  from  the  negligence  of  the  carrier. 

2.  Tlie  fact,  that  the  cases  were  in  good  order  when  received 
and  broken  when  delivered,  raises  the  presumption  that  they  met  with 
injury,  while  in  the  possession  of  the  carrier,  damaging  their  contents. 

S.  XiYidence,  showing  that  the  injury  would  not  have  resulted  in  the 
common  course  of  events,  with  proper  care,  in  the  absence  of  expla- 
nation, proves  it  to  have  been  caused  by  negligence. 

4.  Shippers  of  merchandise  of  large  experience,  in  absence 
of  evidence  to  the  contrary,  are  presumed  to  use  the  best  method  of 
packing  the  same  to  be  carried  over  land  or  upon  the  sea. 

In  Admiralty.  Libel  in  rem  against  the  steamship 
Moravian  for  damages  to  merchandise  shipped  by  her  at 
Liverpool,  England,  for  Portland,  Maine. 

The  claim  and  answer  alleged  that  the  claimants  were  not 
liable  by  reason  of  the  stipulations  in  the  bill  of  lading,  and 
because  the  damage  did  not  result  from  any  act  of  their  own 
or  of  their  servants,  but  from  improper  packing  of  the  goods, 
and  that  it  was  inflicted  before  they  came  to  their  possession. 

Mr.  Emery  S.  Ridlon  and  Mr,  Sewall  C,  Strout^  proctors 
for  libellants. 

Mr.  John  Hand,  proctor  for  claimants. 

Fox,  J.  The  libellant,  Palmer,  ordered  from  the  manu- 
facturer at  a  place  in  England,  said  to  be  about  sixty  miles 
from  Liverpool,  two  sewing  machines,  to  be  forwarded  to 
him  at  Portland  by  the  Allan  steamers. 

These  machines,  none  of  which  are  made  in  this  country, 
are  of  a  novel  description,  and  are  used  for  the  sewing  of 
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boots  and  shoes,  having  an  iron  plate  about  two  and  one-half 
feet  long,  and  ten  to  twelve  inches  in  width.  The  machines 
were  in  pieces,  packed  in  two  pine  boxes,  one  of  which  con- 
tained, with  other  portions  of  the  machines,  the  two  plates, 
which  were  secured  by  cleats  at  each  end  of  the  box. 

These  boxes,  it  is  said,  were  taken  by  sail  to  Liverpool,  then 
placed  on  board  the  Moravian  about  the  first  of  last  March. 
The  vessel  arrived  here  the  thirteenth.  Her  cargo  was 
placed  in  the  sheds  of  the  company,  which  are  bonded 
warehouses.  The  libellant  was  notified  of  their  arrival  about 
the  twenty-fourth  of  March,  by  the  presentation  of  the  freight 
bill ;  but  it  was  not  paid  for  about  four  weeks,  the  goods 
remaining  in  the  shed  until  April  twenty-fourth,  when  they 
were  taken  to  the  custom  house  for  examination  by  the 
appraisers.  On  opening  this  box,  the  upper  plate  was  found 
broken  about  ten  inches  from  the  narrow  end,  and  this  piece 
had  evidently  lapped  forward  upon  the  other  portion  of  the 
plate,  and,  by  its  friction,  had  rubbed  the  paint,  rendering 
the  plate  in  spots  quite  bright.  After  the  box  had  been 
opened,  it  was  carefully  examined,  and  the  end  next  to  the 
fracture  was  found  to  be  split  nearly  across,  originally  a  seam- 
crack,  and  much  widened,  and  this  split  had  extended 
across  one  side  of  the  box  for  some  distance.  By  handling 
the  box,  these  cracks  had  been  enlarged  so  that  they  now 
extend  across  the  side  and  end,  and  the  portion  of  the  box 
above  the  cracks  is  entirely  separate  from  that  below.  There 
is  also  an  indentation  on  the  end  of  the  box  near  the  plate, 
as  if  it  had  been  caused  by  a  blow  from  an  iron  bar. 

To  recover  for  the  damages  thus  done  to  this  plate  the 
present  libel  was  instituted. 

In  the  bill  of  lading  for  the  merchandise,  is  found  the  ordi- 
nary language,  *'two  cases  sewing  machines,  shipped  in  good 
order  and  well  conditioned ;"  but  further  on  it  is  stipulated 
that  "quality,  condition  and  contents  are  unknown,  and  the 
ship  owner  not  accountable  for  the  same ;"  and  in  the  mar- 
gin is  also  found,  "not  accountable  for  breakage." 
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In  Clark  vs.  Barnwell^  12  How.,  272,  the  bill  of  lading  was 
substantially  of  a  similar  character.  It  recited  that  the 
goods  were  shipped  to  be  delivered  in  like  good  order,  etc., 
but  there  was  also  added,  "contents  unknown."  It  was  then 
decided  by  the  Supreme  Court  of  the  United  States  that  this 
acknowledgment  of  the  master,  as  to  the  condition  of  the 
goods  when  received  on  board,  extended  only  to  the  exter- 
nal condition  of  the  cases,  excluding  any  implication  as  to 
the  quantity  or  quality  of  the  articles,  their  condition  at  the 
time  received  on  board,  or  whether  properly  packed  in  boxes 
or  not. 

Where,  by  the  terms  of  the  bill  of  lading,  the  ship  is  exon- 
erated from  liability  for  certain  losses,  it  has  also  been 
decided  by  the  Supreme  Court,  that,  when  such  losses  are 
occasioned  by  the  negligence  of  the  ship  owner  or  his  servants, 
the  ship  still  remains  accountable  for  losses  so  caused ;  but 
the  burden  of  proof  is  changed,  and  the  libellant  must  estab- 
lish such  negligence.  New  Jersey  S.  iV.  Co.  vs.  Merchants 
Bank^  6  How.,  344.     The  Invincible^  1  Low.,  226. 

The  box  with  its  contents  were  produced  in  court.  From 
an  examination  of  both  parts  of  the  broken  plate,  I  can  have 
no  doubt  that  the  fracture  occurred  before  the  goods  left  the 
ship.  The  paint  is  very  much  worn  from  the  upper  surface 
of  the  larger  portion  of  the  plate  upon  which  the  smaller 
portion  chafed  by  the  motion  of  the  ship  at  sea,  and  the 
grains  of  the  metal  of  the  broken  end^  are  also  worn  down 
and  smoothed,  indicating  that  the  movements  of  the  one  piece 
upon  the  other  must  have  continued  for  a  much  longer  time 
than  merely  while  the  box  was  being  taken  from  the  ship  to 
the  shed.  I  believe  the  counsel  on  both  sides  are  satisfied 
with  this  conclusion  of  the  Court.  The  teamster  who  took 
the  box  to  the  custom  house  testifies  that  it  was  carefully 
done  by  him,  so  that  the  injury  could  not  have  then  occurred. 
It  is  said  that  the  plate  may  have  been  broken  before  the 
box  was  received  by  the  carrier,  as  it  was  transported  sixty 
mileSy  more  or  less,  by  rail  from  the  factory  to  Liverpool. 
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The  bill  of  lading,  according  to  the  decision  of  the  Supreme 
Court  of  the  United  States,  is  evidence  that  the  box,  so  far 
as  its  external  condition  would  indicate,  was  in  good  order 
when  received  by  the  ship ;  and,  as  it  was  found  to  be  split 
and  broken  at  the  end  and  on  one  side  when  received  at  the 
Custom  House,  I  think  that  the  fair  inference  is  that,  while 
on  board  of  the  ship,  or  while  in  charge  of  those  employed  in 
her  lading,  it  met  with  some  injury  which  damaged  the  box 
and  its  contents. 

The  box  being  thus  apparently  in  good  order  when  received 
by  the  carrier,  and  found  to  be  injured  when  delivered  up 
by  him,  the  burden  is  on  the  libellant  under  the  terms  of  the 
present  bill  of  lading  to  establish  that  the  damage  was 
occasioned  by  the  negligence  of  the  carrier.  The  rule  of  law 
laid  down  in  the  Exchequer,  Scott  vs.  London  Dock  Co.,  3 
H.  &  C,  697,  is  that,  when  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care. 

On  the  end  of  the  box,  which  is  not  broken,  there  are  a 
number  of  indentations  worn  quite  smooth,  and,  as  I  think, 
clearly  indicating  that  during  the  voyage  this  box  stood  on 
that  end,  resting  upon  the  heads  of  a  number  of  bolts  which 
were  pressed  into  the  wood  of  the  box  by  the  weight  upon 
it,  or  else  that  the  box  fell  some  distance,  striking  this  end 
upon  the  bolts.  The  other  end,  as  before  stated,  was  badly 
split  through,  not  entirely  broken  off  when  brought  to  the 
Custom  House;  and  there  is  also  a  dent  in  the  wood  just 
over  the  split,  indicating  a  blow  from  some  sharp,  hard  instru- 
ment ;  and  it  is  istrenuously  contended  that  by  such  a  blow 
the  plate  was  broken,  the  force  of  the  blow  communicating 
to  the  plate  through  the  cleat  nailed  to  the  end  of  the  box 
and  the  iron  protuberance  upon  the  plate,  which  was  fitted 
into  a  notch  in  the  cleat  to  make  steady  and  secure  the  plate. 
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I  do  not  feel  certain  that  the  injury  was  thus  occasioned. 
I  rather  think  it  more  probable  that  it  was  caused  by  heavy 
weights  placed  upon  the  box,  or  by  rough  handling  from  the 
stevedores  and  laborers  when  moving  the  box  and  storing  it 
on  board  the  ship. 

The  box  being  under  the  control  of  the  carrier  who  was, 
by  the  bill  of  lading,  informed  as  to  its  contents,  and  being 
apparently  in  good  order,  and  such  serious  damage  to  such  a 
package  not  ordinarily  happening  with  due  care,  reasonable 
credence  is  afforded  under  the  rule  in  Scott  vs.  London  Dock 
Co,  that  the  injury  arose  from  want  of  due  care,  unless  a 
satisfactory  explanation  is  given  in  this  behalf. 

In  the  present  case,  no  evidence  is  produced  by  the  ship- 
owners as  to  the  position  of  this  box  on  ship-board,  whether 
heavy  articles  were  or  not  placed  upon  it,  or  whether  it  was 
at  any  time  by  accident  or  otherwise  injured  and  broken  by 
the  servants  of  the  ship-owners  while  under  their  control.  For 
all  that  appears,  it  may  have  slipped  from  the  slings  when 
going  on  board  and  have  fallen  the  whole  depth  of  the  hold,  or 
Jiave  been  thrown  down  with  great  violence,  the  servants 
of  the  carrier  been  guilty  of  the  greatest  negligence  in  their 
duty  in  this  behalf,  and  the  matter  kept  concealed  from  the 
Court.  There  is  certainly  nothing  to  discredit  any  such 
theory. 

From  the  marks  upon  the  box  and  the  damage  it  has  sus- 
tained, it  is  quite  apparent  that  it  had  not  received  that  care 
and  fair  usage  which  a  package  of  sewing  machines  should 
have  received ;  and  while  there  was  nothing  on  the  box  to 
indicate  the  contents,  as  I  have  before  stated,  the  carrier  was 
fully  advised  in  relation  to  it. 

The  claimants  con  tend  that  the  plate  which  was  broken  was 
not  securely  packed,  and  that  for  this  cause  they  are  not  to 
be  held  accountable  for  the  damage,  even  if  they  were  other- 
wise negligent.  A  large  number  of  witnesses  have  been 
examined  upon  this  branch  of  the  case  by  each  side,  and  the 
matter  is  certainly  not  free  from  doubt.  The  manner  in 
11 
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which  this  plate  was  placed  in  the  box  is  beyond  dispute. 
The  two  plates  were  a  little  larger  than  the  box,  and  were 
laid  in  diagonally,  resting  upon  cleats  of  wood  which  were 
nailed  to  each  end  of  the  box,  the  upper  one,  which  was  bro- 
ken, being  kept  in  position  by  a  projection  upon  one  end  of 
the  plate  that  fitted  into  a  notch  cut  in  the  cleat  at  the 
broken  end.  The  ends  of  the  plate  rested  upon  the  cleats, 
and  there  was  no  other  support  under  the  plate;  nothing 
between  the  plates :  the  ends  of  the  plates  did  not  touch  the 
ends  of  the  box,  nor  did  the  box  cover  rest  o.n  the  plate ; 
both  plates  were  secure  and  immovable  so  long  as  they  were 
unbroken. 

It  is  said  by  quite  a  number  of  witnesses  that  this  packing 
was  defective  because  the  plates  were  only  supported  at  the 
ends  with  nothing  around  or  between  the  plates  to  break  the 
force  of  any  blow  or  strain  that  might  happen  to  the  box ; 
that  if  the  plate  had  been  enveloped  in  straw  or  shavings,  it 
would  not  probably  have  been  broken,  or  at  any  rate  would 
have  been  much  more  likely  to  escape  a  fracture  from  any 
blow,  or  by  any  fall  of  the  box.  Other  witnesses  express  an 
entirely  different  opinion,  and  say  that  the  plate  was  well 
secured,  in  their  judgment,  so  as  not  to  be  liable  to  injury  if 
properly  handled,  and  that  the  soft  packing  would  not  have 
protected  the  plate,  if  exposed  to  unreasonable  violence.  A 
number  of  witnesses  of  very  extensive  experience  in  the 
packing  of  sewing  machines  state  that  they  have  never  known 
the  manufacturer  to  use  any  kind  of  soft  packing  about  these 
machines  when  fitted  for  transportation ;  that  they  are  only 
secured  in  place  by  cleats,  and  they  have  sent  them  long 
voyages  in  safety  thus  packed ;  but  none  of  these  witnesses, 
I  think,  have  had  any  acquaintance  with  machines  having  so 
large  a  casting  as  the  present. 

In  this  conflict  upon  the  question,  whether  the  box  was 
packed  with  reasonable  care  and  skill  to  protect  its  contents 
if  fairly  handled,  I  think  the  Court  may  well  take  into  con- 
sideration the  fact  that  these  manufacturers,  Pitt  Bros.,  had 
been  so  long  and  extensively  engaged  in  this  business  that 
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they  had  become  so  well  known  in  this  country  that  goods 
were  ordered  of  them  by  parties  on  this  side  of  the  water. 

If  permitted  to  refer  to  their  hand  bills  found  in  the  box 
with  the  broken  plate,  it  appears  that  they  had  been  engaged 
in  this  branch  of  business  more  than  twenty-five  years.  Dur- 
ing all  this  time,  we  must  believe  that  they  must  have  shipped 
large  numbers  of  these  machines  to  various  quarters  of  the 
globe,  and  by  experience  had  ascertained  the  safest  and  best 
method  of  packing  the  same  for  transportation  by  land  and 
by  sea.  If  their  machines  were  delivered  in  bad  order,  they 
certainly  must  have  been  informed  of  their  condition ;  and  it 
cannot  be  presumed  that  they  would  continue  a  practice 
which  would  thus  endanger  the  safety  of  their  merchandise 
and  subject  themselves  to  all  the  consequences  attending  a 
negligent  or  unskillful  method  of  packing  their  goods.  They 
would  clearly  be  answerable  for  damages  to  the  party  injured, 
if  they  were  not  packed  with  due  care  and  precaution,  or  if 
they  were  still  the  owners  of  the  property,  they  would  sub- 
ject themselves  to  the  loss  occasioned  by  their  own  neglect. 

I  must  presume  that  in  twenty-five  years  they  could  not 
but  have  ascertained  the  safest  method  for  packing  these 
plates,  and  that  in  the  present  instance,  as  there  is  nothing  to 
establish  the  contrary,  they  adopted  it. 

Whether  shavings  or  other  soft  material  should  have  been 
used  was  expressly  brought  to  the  attention  of  the  packer  of 
this  box,  as  it  appears  that  some  portions  of  the  machine  in 
this  box  were  packed  with  shavings,  manifesting  that  this 
material  was  at  his  command,  and  his  judgment  was  applied 
to  the  determination  of  whetlier  it  was  or  not  expedient  that 
the  plates  should  be  thus  packed,  or  whether  the  course 
adopted  of  securing  them  in  the  box,  as  was  done,  was  on  the 
whole  the  most  judicious. 

This  view,  I  think,  is  quite  persuasive  and  influences  my 
opinion,  so  that  I  am  brought  to  the  conclusion  that  the 
libellant  is  entitled  to  recover  for  damages  occasioned  by  the 
negligence  of  the  carrier  to  his  property. 

Decree  for  libellant* 
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UNITED   STATES 

vs, 

GEORGE  W.  STEVENS,  GEORGE   W.  KENT,  WAR- 
REN H.  WALKER,  CHARLES  STEVENS,  TAYLOR 
L.    DODGE    AND    HENRY    G.    MILLS. 

NoVBMBBBy    1877. 

1.  A  reasonable  doubt  is  more  than  a  captious  doubt  It  is  a 
doubt  for  which  a  reason  may  be  assigned,  not  nocessanly  sufficient 
to  convince  another,  but  such  as  may  properly  influence  a  juror 
honestly  endeavonng  to  perform  his  duty. 

2.  Jurors  should  not  disbelieve  a  witness,  unless  for  good 
reason ;  and  they  must  determine  the  facts  regardless  of  statements 
either  of  counsel  or  court. 

8.  A  conspiracy  to  obstruct  the  mail  in  violation  of  R.  S.,  § 
8995,  is  a  violation  of  §  5440  as  a  conspiracy  to  commit  an  offense 
against  the  United  States. 

4.  An  intention  to  obstruct  the  mail  flows  from  an  unlawful 
act  that  so  opei-ates,  although  its  primary  object  was  to  accomplish 
another  purpose. 

6.  Upon  prima  fcLde  proof  of  a  conspiracy  the  acts  and  declar- 
ations of  each  conspirator  are  competent  evidence  to  go  to  the  jury 
upon  the  trial  of  any  one  of  them. 

6.  The  jury  must  be  first  satisfied  of  a  common  design,  confed- 
eration and  purpose,  before  the  acts  and  declarations  of  one  partici- 
pating are  competent  evidence  against  a  confederate  to  prove  the 
scope  and  purpose  of  the  conspiracy. 

7.  It  is  lawful  for  employes,  without  any  illegal  purpose,  to 
quietly  and  peaceably  leave  the  service  of  their  employer  by  con- 
certed action  at  a  given  time  so  long  as  they  do  not  violate  any  con- 
tract to  remain  longer. 

8.  It  is  unlawful  for  employes,  whose  employment  is  at  an  end, 
to  combine  to  induce  others  to  quit  the  same  service  at  the  same 
time,  but  before  their  employment  has  expired. 

9.  One,  employed  to  work  a  day,  cannot  lawfully  quit  work 
before  the  day  is  done. 

10.  An  engrine  driver  employed  by  the  day,  to  daily  make  a 
particular  run,  cannot  lawfully  quit  before  the  run  isimade. 
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Indictment  for  conspiring  to  obstruct  the  United  States 
mail.  The  defendants  were  members  of  the  brotherhood  of 
locomotive  engineers,  and  with  their  fellows,  engine  diivers 
on  the  Boston  &  Maine  railroad,  sixty-seven  in  all,  struck, 
and  by  concert  of  action,  quit  work  at  four  o'clock  in  the 
afternoon. 

One  of  these  engineers,  not  a  defendant,  at  work  by  the 
day,  whose  accustomed  run  was  from  Exeter,  N.  H.,  to  Port- 
land, Me.,  and  back,  having  partly  completed  his  return  run 
in  charge  of  an  engine  hauling  a  mail  train,  at  four  o'clock 
stopped  the  train  away  from  a  station  in  an  out  of  the  way 
place  east  of  Kennebunk  in  Maine,  detached  his  engine  and 
kept  control  of  it  until  six  o'clock  by  running  it  back  and 
forth  on  the  road,  then  extinguished  the  fire,  drew  the  water 
from  the  boiler  and  abandoned  it,  the  mails  being  thereby 
delayed. 

The  first  four  defendants  were  members  of  a  committee  of 
the  striking  engineers  directing  or  advising  their  conduct, 
and  all  the  defendants  were  convicted. 

Present,  Shepley  and  Fox,  J.J. 

The  cause  was  heard  upon  a  motion  for  a  new  trial  for 
misdirection,  and  because  the  verdict  was  against  law  and 
evidence. 

After  elaborate  argument,  it  was  considered  by  the  Court 
that  no  error  existed  in  the  charge  presented  below,  and  that 
the  verdict  was  neither  against  law  nor  evidence,  and  judg- 
ment was  ordered  on  the  verdict  without  any  formulated 
opinion. 

Mr.  Nathan  Webh^  district  attorney  for  United  States. 

Mr,  Almon  A.  Strout^  counsel  for  G.  W.  and  C.  Stevens, 
Kent  and  Walker. 

Mr.  Charles  P.  Mattocks^  counsel  for  Dodge  and  Mills. 

Fox,  J.  O-entlemen  of  the  jury:  The  counsel  on  both 
sides  of  this  cause  have  dwelt  with  some  force  upon  its  great 
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importance,  and  I  feel  that  it  is  not  inappropriate  for  me  to 
reaffirm  that  proposition.  I  appreliend  that  however  many 
causes  you  may  any  of  you  have  been  engaged  in  as  jurors,  there 
never  has  been  one  in  which  there  was  really  a  greater  inter- 
est and  greater  questions  involved  than  in  the  present  cause. 
I  know  that  during  the  experience  that  I  have  had  in  this 
place,  I  have  had  none  come  before  me  in  which  I  felt  there 
were  more  important  matters  involved  than  I  feel  that  there 
are  in  the  present  cause  which  is  now  to  be  determined  by 
you.  It  is  of  vital  importance  to  these  defendants,  because 
it  involves  punishment  both  of  fine  and  imprisonment  in  case 
they  are  found  guilty.  Therefore,  gentlemen,  in  their  behalf 
I  invoke  of  you  a  most  careful  and  candid  consideration  of 
the  testimony,  that  no  wrong  be  done  to  them  by  you  in  your 
deliberations.  It  is  also  of  the  greatest  importance  to  the 
government  and  to  the  public  at  large. 

You  are  well  aware  that  the  constitution  of  the  United  States 
has  delegated  to  the  United  States  government  the  control 
and  direction  of  the  mails.  When  the  government  was 
formed,  it  was  deemed  of  so  great  importance,  the  manage- 
ment of  this  great  department,  that  it  was  decided  that  it 
should  not  be  committed  to  the  various  States,  but  that  the 
general  government  for  the  general  public  welfare  should 
control  and  regulate  the  management  of  the  mails.  And 
probably  each  one  of  you,  on  reflection,  will  come  to  the  con- 
clusion that  there  is  no  department  of  the  government  in 
which  the  public  at  large  have  so  great  an  interest  and  derive 
so  much  benefit  from  as  they  do  from  the  post  office.  Think 
one  moment  what  the  consequences  would  be  if  the  mails 
should  be  destroyed  for  a  single  day  that  are  passing 
merely  in  this  state  of  Maine — how  many  sufferers  there 
would  be. 

The  government  of  the  United  States,  therefore,  having  had 
committed  to  it  by  the  constitution  the  control  of  the  mails, 
has  seen  fit  to  legislate  upon  the  subject,  and  has  done  so 
fully  for  its  protection.     It  has  declared  that  it  shall  be  an 
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offense  to  knowingly  and  wilfully  obstruct  the  mails.  It 
has  also  declared  that  there  shall  be  such  an  offense  as 
amounts  to  conspiracy,  by  the  combination  of  two  or  more 
persons  to  violate  the  law  of  the  United  States,  and,  having 
thus  combined,  by  doing  some  act  in  perfecting  the  violation. 
It  has  been  stated  to  you  what  the  punishment  is  in  the  one 
case,  and  what  the  punishment  is  in  the  other,  and  it  is  a 
fact  that  the  law  provides  a  more  severe  punishment,  decid- 
edly more  severe,  for  a  conspiracy  to  violate  this  provision 
of  the  law  by  knowingly  and  wilfully  obstructing  the  mails 
than  it  does  for  the  mere  simple  act  of  one  person  commit- 
ting the  crime. 

You  may  ask  yourselves  why  the  government  has  seen  fit, 
why  Congress  has  seen  proper  to  impose  a  heavier  punish- 
ment for  the  conspiracy  than  for  the  crime  itself;  probably  a 
moment's  reflection  will  satisfy  you  that  it  is  quite  right  that 
there  should  be  this  distinction.  The  crime  can  be  committed 
by  a  single  person;  generally  speaking  conspiracies  are  much 
more  substantial  than  that.  The  moment  there  is  this  com- 
bination of  purpose  to  violate  the  law,  there  is  that  element 
of  force  brought  to  bear  upon  the  law  which  is  much  more 
difficult  to  contend  with  than  the  act  of  a  single  individual. 
Here  is  this  combination  of  men  in  one  case,  while  in  the 
other  there  is  the  single  individual.  You  can  all,  in  a 
moment,  see  that  where  large  masses  of  people  are  concerned 
in  resisting  the  law,  the  law  itself  has  much  more  to  contend 
with  than  it  would  if  each  one  of  them  stood  alone  without 
any  combination ;  that  it  is  much  more  difficult  to  resist  a 
mob  and  escape  danger  that  the  law  may  be  put  down  and  the 
courts  be  overcome,  than  in  the  case  of  the  single  individual, 
where  there  is  not  this  concert  of  action.  Therefore,  it 
seems  to  me,  it  was  wise  that  Congress  should  declare  that, 
while  we  punish  the  one  man  merely  for  the  commission  of 
the  offense,  if  a  body  of  men  get  together  and  say  we  will 
stand  against  the  law  and  we  will  resist  and  break  the  law, 
we  will  punish  these  men  because  they  come  with  more  force 
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to  resist  the  law  and  with  more  power  to  overcome  the  court; 
that  it  is  right  and  just  and  proper  that  there  should  be  this 
difference  made  in  punishment. 

Now,  therefore,  gentlemen,  if  these  men  have  violated  the 
law,  let  them  take  the  consequences  of  it ;  if  they  have  not 
violated  the  law,  it  is  your  duty  and  no  doubt  it  will  be  your 
pleasure  to  say  that  they  are  not  guilty.  You  will  remem- 
ber, that  the  presumption  of  innocence  is  a  presumption 
which  the  law  makes  in  all  cases,  even  when  a  party  has 
been  indicted  by  the  grand  jury  of  the  country.  The  indict- 
ment is  simply  to  put  the  party  upon  trial,  to  subject  him  to 
inquiry.  You  are  not,  from  the  mere  fact  of  the  indictment 
having  been  found,  to  find  that  he  is  guilty  of  the  offense 
with  which  he  is  charged.  This  presumption  remains  till 
you  are  satisfied  of  his  guilt,  and  you  must  be  satisfied  of  his 
guilt  beyond  a  reasonable  doubt.  What  is  meant  by  a  reason- 
able doubt?  I  refer  you  to  the  language  of  the  Chief  Justice 
of  the  United  States  in  one  of  the  Ku  Klux  cases,  where  he 
was  called  upon  to  explain  the  meaning  of  reasonable  doubt. 
He  says : 

"The  burden  of  proof,  gentlemen,  is  upon  the  government. 
It  is  a  wise  maxim  of  the  law  in  favor  of  life  and  liberty, 
that  every  man  is  presumed  to  be  innocent  until  he  is  proven 
guilty,  and  this  presumption  is  to  continue  with  you,  sitting 
as  jurors,  until  it  has  been  overcome  by  the  testimony  beyond 
a  reasonable  doubt.  But  a  reasonable  doubt  is  something 
more  than  a  captious  doubt,  a  mere  vague  notion  that  pos- 
sibly the  accused  may  beinnocenf.  It  must  be  a  doubt  for 
which  a  reason  may  be  assigned.  It  need  not  be  a  reason 
sufficient  to  convince  another,  but  it  must  be  such  as  may 
properly  influence  the  mind  of  one  who  is  honestly  endeavor- 
ing to  perform  his  solemn  duty  as  a  juror."  United  States 
vs.  Butler  J  1  Hughes,  491. 

That  is  the  language  of  the  Chief  Justice  of  the  United 
States  of  America,  which  I  am  bound  to  receive  as  law,  and 
so  declare  to  you.     You  are  bound,  both  in  civil  and  criminal 
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cases,  to  receive  as  the  law  whatever  the  Court  may  declare 
it  to  you  to  be.  There  must  be  some  tribunal  which  shall 
determine  what  the  law  is ;  the  law  must  be  fixed  and  stable 
and  permanent  and  not  dependent  on  the  notions  of  men 
who  are  called  occasionally  to  examine  it ;  and  therefore,  it 
has  been  wisely  determined  that  the  Court  shall  declare  the 
law  and  that  the  jury  shall  determine  the  facts.  It  is  therefore 
your  province  to  determine  all  the  facts,  to  believe  such  wit- 
nesses as  you  see  fit ;  you  have  no  right  to  disbelieve  a  wit- 
ness upon  mere  prejudiced  assumptions  without  there  is 
something  in  the  appearance  of  the  witness  or  in  his  testimony 
in  conflict  with  other  testimony.  You  should  deal  fairly  and 
justly  with  witnesses,  and,  unless  there  is  some  good  reason 
for  you  to  disbelieve  them,  you  should  believe  their  testi- 
mony. But  the  whole  is  for  you ;  you  are  to  draw  your  own 
inferences  and  pass  upon  the  whole  case  and  determine  what 
is  proved  to  your  own  satisfaction  ;  you  will  not  be  governed 
in  regard  to  that  matter  either  by  the  statements  of  Court  or 
counsel.  The  counsel  in  the  ardor  of  conflict  may  miss-recol- 
lect or  misstate  testimony ;  the  Court  may  misapprehend  the 
testimony.  So  that,  after  all,  if  from  any  source  whatever 
there  is  a  statement  made  in  regard  to  testimony,  which 
according  to  your  recollection  is  incorrect,  you  must  be  gov- 
erned by  your  own  recollection  and  not  by  such  statement, 
no  matter  whence  it  came. 

The  act  of  Congress,  R.  S.,  §  3996,  declares  that  "any  per- 
son who  shall  knowingly  and  wilfully  obstruct  or  retard  the 
passage  of  the  mail,  or  any  horse,  carriage,  driver  or  carrier, 
carrying  the  same,  shall,  for  every  such  offense,  be  punish- 
able by  a  fine  of  not  more  than  one  hundred  dollars." 

Now,  the  meaning  of  this  section  has  been  declared  by  the 
Supreme  Court  of  the  United  States,  which  in  this  case  I 
am  bound  to  receive  as  the  law  of  the  land  and  so  declare  it 
to  you.  The  Supreme  Court  of  the  United  States  in  1868, 
being  called  upon  to  interpret  that  section,  declared  : 

"The  statute  of  Congress  by  its  terms  applies  only  to  per- 
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Bons  who  'knowingly  and  wilfully'  obstruct  or  retard  the  pas- 
sage of  the  mail,  or  of  its  carrier ;  that  is,  to  those  who  know 
that  the  acts  performed  will  have  that  effect,  and  perform 
them  with  the  intention  that  such  shall  be  their  operation. 
When  the  acts  which  create  the  obstruction  are  in  themselves 
unlawful,  the  intention  to  obstruct  will  be  imputed  to  their 
author,  although  the  attainment  of  other  ends  may  have  been 
his  primary  object.  That  statute  has  no  reference  to  acts 
lawful  in  themselves,  from  the  execution  of  which  a  tempo- 
rary delay  to  the  mails  unavoidably  follows."  United  States 
vs.  Kirhy,  7  Wall.,  485. 

That  portion  to  which  I  especially  call  your  attention  as 
applicable  to  the  charge  here  as  to  what  constitutes  an 
unlawful  and  wilful  obstruction  of  the  mail  is :  "When  the 
acts  which  create  the  obstruction  are  in  themselves  unlaw- 
ful, the  intention  to  obstruct  will  be  imputed  to  their  author, 
although  the  attainment  of  other  ends  may  have  been  his 
primary  object."  That  construction  has  been  carried  out 
repeatedly  of  late  years. 

Now  that  being  the  crime  which  these  parties  are  charged 
with  having  conspired  to  commit,  and  such  being  the  defini- 
tion of  it,  what  do  we  find  in  regard  to  a  conspiracy  ?  There 
is  no  general  statute  touching  the  subject  except  §  6440, 
and  that  reads  as  follows: 

"If  two  or  more  persons  conspire,  either  to  commit  any 
offense  against  the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of  the  conspiracy, 
all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of 
not  less  than  one  thousand  dollars  and  not  more  than  ten  thou- 
sand dollars,  and  to  imprisonment  not  more  than  two  years." 
That  is  to  say,  there  must  be  a  combination,  an  agreement; 
that  agreement  may  be  inferred  from  the  proceedings  of  the 
parties;  but  there  must  be  an  understanding  with  two  or 
more  persons  to  commit  an  offense  against  the  United  States. 

Some  questions  were  raised  in  the  outset  in  regard  to  this 
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indictment,  and  whether  the  allegations  which  are  here  found 
in  the  indictment  constitute  an  offense.  For  the  purposes  of 
this  trial  I  instruct  you,  that  a  conspiracy  to  commit  an 
offense  described  in  §  8995  is  within  §  5440,  and  is  an 
offense  under  the  latter  section;  that  the  indictment  in  the 
present  case  is  in  due  form,  and  with  the  requisite  averments 
charges  these  defendants  with  the  commission  of  an  offense 
under  §  5440.  If  I  am  wrong  in  this,  and  it  should  be 
necessary,  those  who  are  over  me  will  come  in  and  aid  us  in 
the  investigation.  It  seems  to  me  there  can  be  no  doubt  in 
regard  to  it.  You  will  take  that  as  the  law,  that  this  indict- 
ment does  charge  these  men  with  the  commission  of  an 
offense  within  these  two  sections. 

Now,  gentlemen,  in  regard  to  the  evidence  which  has  been 
offered  here ;  some  tribunal  must  determine  as  to  the  admissi- 
bility of  testimony;  and  the  law  has  declared  that  the  Court 
shall,  in  the  first  place,  say  whether  the  testimony  is  or  is  not 
admissible  as  tending  to  prove  the  guilt  or  innocence  of  the 
party.  The  duty,  therefore,  devolved  upon  me,  sitting  here 
alone,  to  determine  what  testimony  should  be  admitted 
in  this  cause.  The  trial  has  been  somewhat  more  com- 
plex than  most  causes,  involving  matters  which  do  not  often 
arise,  and  the  Court  had  to  thread  its  way,  the  best  it  could, 
when  there  was  an  attempt  to  offer  evidence  bearing  upon  the 
defendants  in  the  cause,  that  another  party,  whom  the  law 
may  deem  the  agent  of  the  defendants,  had  been  concerned 
in  performing  an  act  which  would  be  evidence  against  them. 

A  good  deal  of  time  you  will  notice  was  occupied,  and  pro- 
perly, in  the  discussion  of  the  admissibility  of  testimony; 
and  you  must  have  noticed  that  the  Court,  whether  correctly 
or  not,  ruled  out  a  very  large  portion  of  the  testimony  which 
the  government  undertook  to  offer  in  this  cause,  and  that  I 
have  limited  the  testimony  to  the  acts  of  the  defendants 
themselves  and  of  those  who  may  be  called  the  "striking 
engineers."  I  had  doubts  whether  I  was  not  restricting  the 
government  within  somewhat  narrow  limits;  I  have  more 
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doubts  now,  but,  under  the  circumstances  of  the  case,  I  gave, 
in  every  instance,  the  defendants  the  benefit  of  the  doubt.  I 
rejected  all  testimony  to  the  admissibility  of  which  I  enter- 
tained any  serious  doubts,  for  I  did  not  want  to  subject  them 
to  the  consequences  of  any  illegal  testimony,  because  if  I  did, 
I  should  have  done  them  a  very  great  wrong.  I,  therefore 
gentlemen,  as  I  think,  have  admitted  no*t  a  particle  of  tes- 
timony here  which  was  not  clearly  admissible  against  these 
defendants. 

The  law  is  peculiar  in  regard  to  conspiracies,  and  in  regard 
to  the  evidence  of  parties  who  may  be  said  to  be  co-conspir- 
ators. Mr.  Greenleaf,  the  learned  author  of  a  book  on  evi- 
dence, which  we  all  receive  in  almost  every  instance  as  the 
most  correct  exposition  of  the  law,  says:  "A  foundation 
must  first  be  laid  by  proof ,  sufficient  in  the  opinion  of  the 
judge  to  establish  prima  facie  the  fact  of  conspiracy  between 
the  parties,  or  proper  to  be  laid  before  the  jury  as  tending  to 
establish  such  fact.  The  connection  of  the  individuals  in  the 
unlawful  enterprise  being  thus  shown,  every  act  and  declar- 
ation of  each  member  of  the  confederacy,  in  pursuance  of  the 
original  concerted  plan  and  with  reference  to  the  common 
object,  is,  in  contemplation  of  law,  the  act  and  declaration  of 
them  all,  and  is  therefore  original  evidence  against  each  of 
them.  It  makes  no  difference  at  what  time  any  one  entered 
into  the  conspiracy.  Every  one,  who  does  enter  into  a  com- 
mon purpose  or  design,  is"  generally  deemed  "in  law  a  party 
to  every  act  which  had  before  been  done  by  the  others,  and  a 
party  to  every  act  which  may  afterwards  be  done  by  any  of 
the  others  in  furtherance  of  such  common  design.  Sometimes, 
for  the  sake  of  convenience,  the  acts  or  declarations  of  one  are 
admitted  in  evidence  before  sufficient  proof  is  given  of  the  con- 
spiracy, the  prosecutor  undertaking  to  furnish  such  proof  in 
a  subsequent  stage  of  the  case.  But  this  rests  in  the  discre- 
tion of  the  judge,  and  is  not  permitted,  except  under  partic- 
ular and  urgent  circumstances,  lest  the  jury  should  be  misled 
to  infer  the  fact  itself  of  the  conspiracy  from  the  declarations 
of  strangers."     1  Gr.  Ev.,  §  111. 
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And  in  another  volume  he  again  calls  our  attention  to  this 
same  subject,  and  declares:  ^'The  evidence  in  proof  of  a 
conspiracy  will  generally,  from  the  nature  of  the  case,  be 
circumstantial.  Though  the  common  design  is  the  essence 
of  the  charge,  it  is  not  necessary  to  prove  that  the  defendants 
came  together  and  actually  agreed  in  terms  to  have  that 
design,  and  to  pursue  it  by  common  means.  If  it  be  proved 
that  the  defendants  pursued  by  their  acts  the  same  object, 
often  by  the  same  means,  one  performing  one  part  and  iinother 
another  part  of  the  same  so  as  to  complete  it,  with  a  view  to 
the  attainment  of  that  same  object,  the  jury  will  be  justified 
in  the  conclusion  that  they  were  engaged  in  a  conspiracy  to 
effect  that  object.  Nor  is  it  necessary  to  prove  that  the  con- 
spiracy originated  with  the  defendants,  or  that  they  met  dur- 
ing the  process  of  its  concoction ;  for  every  person  entering 
into  a  conspiracy  or  common  design  already  formed  is 
deemed  in  law  a  party  to  all  acts  done  by  any  of  the  other 
parties,  before  or  afterwards,  in  furtherance  of  the  common 
design. 

"The  principle,  on  which  the  acts  and  declarations  of  other 
conspirators  and  acts  done  at  different  times  are  admitted  in 
evidence  against  the  persons  prosecuted,  is  that,  by  the  act 
of  conspiring  together,  the  conspirators  have  jointly  assumed 
to  themselves,  as  a  body,  the  attribute  of  individuality  so  far 
as  regards  the  prosecution  of  the  common  design,  thus  ren- 
dering whatever  is  done  or  said  by  any  one  in  furtherance 
of  that  design  a  part  of  the  res  gestae^  and  therefore  the  act  of 
all.  It  is  the  same  principle  of  identity  with  each  other  that 
governs  in  regard  to  the  acts  and  admissions  of  agents  when 
offered  in  evidence  against  their  principals,  and  of  partners 
as  against  the  partnership."    3  Gr.  Ev.,  §§  98-94. 

In  this  same  Ku  Klux  case,  the  Chief  Justice  of  the  United 
States  had  occasion  to  consider  this  branch  of  the  law,  and 
he  there  declared  more  concisely,  but  substantially  as  Mr. 
Greenleaf  has  declared :  "Each  member  of  a  conspiracy  is 
responsible  personally  for  the  acts  of  every  member  therei  f, 
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done  in  furtherance  of  its  illegal  purpose,  whether  he  be  him- 
self present  or  not.  It  follows  that  the  acts  and  declarations 
of  one  of  the  conspirators,  while  actually  engaged  in  giving 
efifect  to  the  common  purpose,  may  be  given  in  evidence 
against  his  co-conspirators.  Having  a  common  purpose,  the 
acts  and  declarations  of  one,  while  carrying  that  purpose  into 
effect,  are  the  acts  and  declarations  of  all.  But  isolated  acts 
of  violence  by  individuals  who  may  have  been  engaged  in  the 
conspiracy  cannot  be  used  against  the  others,  unless  it 
appears  that  they  were  done  in  furtherance  of  the  common 
purpose.  All  are  bound  by  them  if  they  resulted  from  the 
original  unlawful  agreement  between  the  parties  to  accom- 
plish by  their  concerted  action  the  proposed  result." 

You  thus  have  the  law  clearly  declared  by  the  Chief  Jus- 
tice of  the  United  States  of  America,  that  parties  may  be 
affected  by  the  acts  of  others  when  there  is  a  conspiracy  to 
commit  a  common  crime,  when  they  are  all  actuated  by  a 
common  purpose  to  effect  a  common  result.  The  acts  of  one 
affects  the  others  exactly  as  the  acts  of  your  agent  would 
affect  you,  Mr.  Foreman,  in  case  you  employed  an  agent  to 
transact  any  business  for  you. 

But,  gentlemen,  although  in  the  outset  the  admission  of 
this  testimony  was  a  matter  for  the  opinion  of  the  Court, 
exercising  its  best  judgment,  after  all,  it  comes  back  to  you 
for  your  consideration  under  the  following  instruction :  I  say 
to  you  that  in  the  opinion  of  the  Court  there  was  prima  facte 
evidence  that  these  defendants  with  the  other  engineers,  who 
on  February  12th  quit  the  employment  of  the  Boston  & 
Maine  Railroad,  were  jointly  acting  in  combination  and  con- 
cert, and  aiding  and  assisting  each  other  in  carrying  out  the 
common  purpose  of  a  violation  of  §  3995  in  obstructing 
the  mails,  so  as  to  make  the  acts  and  declarations  of  such 
engineers  done  and  made  in  the  furtherance  of,  and  during 
the  pendency  of  the  unlawful  purpose,  competent  evidence 
to  go  to  the  jury  against  these  defendants,  but  that  it  still 
remains  a  matter  for  the  determination  of  the  jury,  whether 
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those  engineers  were  so  acting  in  concert  and  co-operating 
with  each  other  and  these  defendants  in  the  common  design 
of  wilfully  obstructing  the  mails.  If  so  acting  in  concert  and 
co-operating,  in  the  opinion  of  the  jury,  then  their  acts  and 
declarations,  if  done  and  made  in  pursuance  of,  and  while 
engaged  in  carrying  out  the  common  design  and  object,  and 
before  it  had  been  completed  and  determined,  were  compet- 
ent evidence  to  be  weighed  by  the  jury  against  these  defend- 
ants ;  but  if  not  so  co-operating,  then  such  acts  and  declara- 
tions are  not  to  be  considered  by  the  jury,  but  are  to  be 
rejected  from  the  case,  in  pursuance  of  the  general  principle, 
that  the  acts  and  declarations  of  one  person  are  not  evidence 
against  another. 

So  that  it  comes  back  to  you  to  consider  whether  there 
was  this  concert  and  combination  among  all  these  persons — 
among  the  whole  sixty-seven  engineers.  If  so,  then  what- 
ever any  one  of  them  thus  did  or  said  in  furtherance  of  the 
common  object  is  competent  evidence  to  weigh  against  the 
rest.  But,  if  there  was  no  combination,  the  defendants  are 
not  to  be  affected  by  the  acts  of  a  stranger  for  whose  acts 
they  are  in  no  way  responsible. 

We  now  come  to  the  charge  which  is  made  and  the  evi- 
dence introduced  by  the  government  to  sustain  that  charge. 
There  are  upon  trial  six  men  ;  two  by  the  name  of  Stevens, 
one  by  the  name  of  Kent,  and  one  by  the  name  of  Walker, 
have  been  known  throughout  this  trial  as  a  committee  of 
somebody  or  some  party ;  there  are  two  others  upon  trial,  who 
were  not  members  of  the  committee.  Mills  and  Dodge ;  there 
are  two  other  persons  named  in  the  indictment,  Whitten, 
about  whom  you  have  heard  a  good  deal,  but  who  is  not  now 
ilpon  trial,  and  Merrill,  whom  we  have  heard  but  little  of, 
and  who,  I  understand,  was  not  originally  one  of  the  men 
who  struck,  but  was  one  of  the  new  men  engaged,  but  whom 
it  was  claimed  did  not  perform  his  contract.  Your  attention 
is  to  be  directed  to  the  four  men  of  the  committee  and  two 
other  men,  Dodge  and  Mills. 
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The  government  charges  that  the  defendants  conspired 
together  to  wilfully  and  knowingly  obstruct  the  mails  run- 
ning on  the  Boston  &  Maine  Railroad  from  Portland  to  Bos- 
ton. The  charge  is  that  this  was  done  on  the  twelfth  of 
February.  I  have  to  say  to  you  that  the  government  is  not 
confined  to  that  day ;  it  may  prove  the  act  at  any  time  and 
on  more  than  one  day  at  or  about  that  time ;  and  if  it  does 
prove  the  oflfense  to  have  thus  been  committed  by  these 
defendants,  it  is  sufficient,  although  the  averment  is  that  it 
was  on  the  twelfth  of  February. 

The  government  has  offered  before  you  certain  documen- 
tary testimony,  which  I  do  not  understand  is  denied  to  be 
connected,  so  far  as  it  is  of  any  avail,  with  these  first  four 
defendants,  the  two  Stevens',  Kent  and  Walker.  There  are 
these  papers  which  purport  to  be  signed  by  them.  Whether 
they  were  signed  by  them  or  not,  you  will  probably  think  is 
of  very  little  consequence,  because  there  is  no  question  made 
but  that  these  papers  are  their  acts,  as  I  understand.  You 
will  have  these  papers  before  you,  and  in  connection  with 
them  the  letter  of  Arthur,  who  was  the  head  man  of  the 
Brotherhood  of  Locomotive  Engineers.  Examine  them  care- 
fully, and  see  what  they  say  and  what  they  propose  to  do. 
In  the  first  place  you  will  ask  yourselves  the  question,  for 
whom  did  these  men  act?  Were  they  acting  for  themselves, 
or  were  they  acting  for  the  whole  Brotherhood  of  Engineers  ? 
And,  if  you  take  these  communications  together,  all  which 
eventually  came  to  Mr.  White,  president  of  the  Boston  & 
Maine,  you  will  judge  for  yourselves  whether  there  can  be 
any  doubt  that  these  men  did  not  merely  act  for  themselves, 
but  that  they  claimed  to  act  in  behalf  of,  and  as  representing 
the  whole  body  of  the  engineers  of  the  Boston  &  Maine.  It 
is  important  that  you  should  take  this  matter  into  consider- 
ation in  an  ulterior  view  of  the  case.  If  they  were  acting 
for  all  the  engineei-s,  then  you  will  enquire  whether  they  had 
authority  to  act  for  all  the  engineers.  It  is  for  you  to  deter- 
mine, from  all  the   testimony,  whether  or  not  these   men 
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assumed  to  act  merely  for  themselves  as  a  committee,  with- 
out beiug  delegated  by  the  engineers  as  a  body,  or  whether 
the  whole  body  of  engineecs  got  together  and  appointed 
these  men  their  committee  to  carry  out  their  purposes.  I 
think,  gentlemen,  but  of  that  you  will  judge,  that  the  evidence 
shows  that  this  committee  did  not  undertake  to  act  for  them- 
selves alone,  but  undertook  to  represent  the  whole  body  of 
engineers. 

What  do  they  say  they  will  do?  In  those  letters  they 
make  various  demands,  claiming  to  act,  and  saying  they  are 
acting  in  behalf  of  the  engineers  of  the  railroad ;  they  finally 
come  to  the  conclusion  that  on  the  twelfth  day  of  February, 
at  four  o'clock,  they  will  quit  work  if  their  demands  are  not 
complied  with.  The  defendants  say  that  is  all  they  under- 
took to  do,  that  is  the  whole  extent  of  all  these  men  had  any 
purpose  or  design  to  accomplish ;  merely  to  quit  work.  I 
have  a  few  words  to  say  to  you  in  regard  to  the  rights  of 
men  to  quit  their  work  under  such  circumstances.  We  all 
tinderstand  that  in  this  country  no  man  can  be  made  to  make 
any  particular  contract  with  another  person  or  company  as 
to  his  work.  Each  man  is  at  liberty  to  make  just  such  a 
contract  as  he  pleases.  On  the  other  side,  the  corporation  is. 
at  liberty  to  employ  him,  and  has  a  right  to  say  just  wha^t 
the  terms  of  their  contract  shall  be,  what  shall  be  the  extent 
of  the  labor,  and  how  long  it  shall  continue,  and  when  it 
shall  determine ;  and  no  man  can  step  in  between  them  and 
say,  *'you  have  no  legal  right  to  do  anything  of  this  kind.'* 

So  that,  gentlemen,  each  one  of  these  engineers  had  a  right 
to  make  his  own  bargain  with  this  company  to  be  employed 
at  just  such  wages  as  the  company  would  agree  to  give  him, 
and  if  he  did  not  choose  to  employ  with  them,  he  could  go 
on  his  way  and  leave  the  company  to  procure  other  men  as  it 
could.  They  had  a  right  to  elect  that  the  term  of  service 
should  be  a  week,  or  two  weeks,  or  a  year,  or  a  day ;  whatever 
the  terra  of  service  was,  the  parties  were  obliged  to  carry  out, 
or  else  they  would  be  guilty  of  violating  their  contract. 
12 
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Now,  I  Bay  to  jou  this :  Where  there  was  no  term  of  servioe 
agreed  upon,  or  if  the  term  of  service  which  was  agreed  upon 
had  expired,  then  the  man  had  a  right  to  leave  the  service, 
and  nobody  had  a  right  to  compel  him  to  remain  in  the  ser- 
vice. In  this  case  I  go  farther  than  that,  and  say  that  these 
engineers  had  a  right,  if  they  saw  fit,  peaceably  and  quietly 
and  without  having  any  illegal  purpose  or  object  in  view,  to 
agree  among  themselves  to  quit  work  at  any  hour  after 
reasonable  notice,  at  an  hour  when  they  were  not  under  a  con- 
tract to  work  beyond  that  hour ;  but,  if  they  were  under  con- 
tract to  work  beyond  that  hour,  then  for  any  oombination  or 
concert  of  men  whose  time  was  up,  and  so  declared,  to  induce 
the  others,  whose  time  was  not  up,  to  violate  their  contract,  to 
break  off  and  leave  their  work,  was  an  illegal  aet  which  the 
law  would  not  justify  them  in  doing. 

Now,  gentlemen,  it  may  be  important  for  you  to  determine, 
when  you  come  to  what  was  done  on  the  twelfth  of  February 
by  these  different  engineers,  whether  there  was  any  concert 
•oi  action  to  cause  persons,  who  were  under  obligation  to 
Twork  beyond  four  o'clock  of  that  day,  to  violate  that  con- 
tract, to  quit  their  work  when  they  were  bound  by  their 
tcontract  to  continue  their  work.  That  is  a  matter  for  you 
to  determine.  The  evidence,  as  I  understand  it,  is,  but  as 
I  have  before  said,  when  I  state  testimony,  it  is  alwajrs 
subject  to  your  recollection^  that  there  was  no  obligation 
for  any  man  to  work  for  any  length  of  time  beyond  the  day 
on  which  he  was  employed ;  they  were  hired  by  the  day  and 
were  paid  by  the  day,  and  when  the  day's  work  was  ended, 
under  that  contract,  they  were  at  liberty  to  quit.  But,  gen- 
tlemen, if  a  man  was  employed  to  do  a  day's  work,  if  that 
was  the  contract  under  which  he  was  employed,  he  had  no 
right  to  quit  at  four  o'clock  and  say,  I  will  not  work  beyond 
this  time,  for  he  would  thereby  violate  his  contract  just  as 
much  as  though  he  had  been  hired  by  the  year,  and  had  quit 
after  working  but  six  months,  and  said  the  balance  he  would 
not  work,    The.duration  of  the  contraat.is  of  no  consequeno^^, 
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provided  there  was  a  conspiracy  to  induce  the  men  to  break 
their  contract,  to  give  up  their  work  duriug  the  time  the  con- 
tfact  was  in  force,  which  it  required  them  to  go  on  and 
complete. 

This  point  is  important  as  bearing  upon  the  conduct  of 
Whitten  and  of  Cook,  who,  I  think,  were  on  the  noon  trains 
between  Boston  and  Portland.  I  inquired  particularly  of  Mr. 
Furber,  but  you  will  recollect  what  the  obligation  was,  what 
those  men  were  expected  to  do  under  their  contract  with  him, 
for  how  long  they  were  hired  and  what  was  the  route  which 
they  were  engaged  for,  and  he  went  on  and  stated  tha^ 
they  were  hired  by  the  day,  that  the  route  which  they  were 
employed  for  was  between  Exeter  and  Portland,  back  and  forth. 
Now,  gentlemen,  if  that  was  the  contract,  and  those  two  men 
were  employed  on  the  twelfth  of  February  to  run  from  Exeter 
to  Portland  and  back  again,  they  had  no  business,  when  they 
were  in  the  course  of  performing  that  contract,  to  quit  their 
engine,  and  the  other  men  had  no  business  to  induce  them  to 
do  it ;  and  if  there  was  a  conspiracy,  therefore,  on  the  part 
of  those  men  whose  time  was  up,  and  who  were  under  no 
obligation  to  work  duriug  the  rest  of  the  day,  if  those  men 
conspired  to  induce  and  did  induce  these  two  men  to  quit  their 
work  for  one  hour  during  that  day,  when  by  the  terms  of  the 
contract  they  were  obliged  to  work  the  day  out,  it  was  an 
illegal  arrangement,  an  illegal  act  which  the  law  will  not 
justify. 

It  is  for  you  to  determine  from  all  the  testimony  what  this 

contract  was,  how  Cook  and  Whitten  were  employed,  and 

whether  their  contract  was  of  that  character  that  they  had  a 

right  to  quit  any  moment  and  leave  their  train  where  it 

might  be,  in  the  woods,  and  take  the  engine  and  go  off  and 

leave  the  passeugere  there;  or  whether  the  contract  was  that 

they  should  take  that  train  through  to  Portland  or  to  Exeter, 

deliver  it  up  there,  and  thus  do  the  work  they  agreed  to  do. 

If  the  contract  was,  as  last  stated,  they  were  guilty  of  a 

breach  of  oonteact  in  not  doing  it.    It  is  for  you  to  deter- 
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mine  whether  there  was  in  this  respect  a  conspiracy  to  do  an 
illegal  act. 

I  repeat,  that  no  man  who  was  under  any  obligation  to 
work  after  four  o'clock  had  a  right  to  agree  with  his  fellows 
that  he  wouldn't  work  jifter  that  time.  If  they  were  under 
no  obligation  to  work  after  four  o'clock,  they  had  a  right  to 
enter  into  an  agreement  to  leave  at  that  time,  but  they  had 
no  right  to  undertake  to  induce  parties,  who  were  obliged  by 
contract  to  work  beyond  four  o'clock,  to  break  that  contract 
and  leave  their  work.  Therefore,  you  will  determine  this 
question  in  the  first  place,  what  the  contract  of  these  men 
was,  the  one  who  left  the  Portland  train  going  out  and 
the  one  who  left  (he  Boston  train  coming  down,  and  the 
other  man  on  the  Newburyport  train,  and  whether  or  not 
they  were  justified,  under  the  terms  of  the  contracts  they  had 
entered  into,  in  leaving  the  trains  as  they  did.  There  may  be 
no  positive  direct  testimony  before  you  as  to  what  these  con- 
tracts were.  Perhaps  there  is  no  direct  testimony  before  you 
that  Whitten  agreed  to  run  his  train  from  Portland  to  Exeter 
and  from  Exeter  to  Portland.  It  is  for  you  to  say  what  was  a 
fair  understanding  of  that  contract  and  whether  these  men  had 
a  right  to  leave  their  engines  and  thus  abandon  the  road,  aban- 
don the  train  and  abandon  the  mail  for  two  hours  at  least  as 
was  done  by  Whitten.  Therefore  you  will  examine  that 
questionforyourselves,  determine  what  these  contracts  were, 
whether  there  was  any  breach  of  them,  and  whether  these 
defendants  conspired  with  them  to  break  their  contracts. 

Now,  gentlemen,  what  was  done  on  the  twelfth  of  Febru- 
ary? I  propose  to  read  some  of  the  testimony  upon  this  point 
to  you,  not  trusting  to  my  own  recollection  in  regard  to  it; 
I  do  not  even  ask  you  to  trust  to  my  minutes,  but,  refresh- 
ing your  recollection,  you  will  determine  whether  I  am 
correct  or  not.  We  will,  in  the  first  place,  take  the  after- 
noon train  which  left  Portland,  and  I  will  call  your  attention 
to  Weymouth's  testimony.     He  says : 

*'I  was  conductor  of  passenger  train  on  Boston  &  Maine 
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mail  train  February  12th;  I  was  to  leave  Portland  at  three 
o'clock  for  Boston,  started  on  time.     Benjamin  Whitten  had 
charge  of  engine,  Murray  fireman,  six  cars  all  told.     We  got 
within  about  three  miles  of  Kennebunk  depot,   train  was 
stopped,  unusual  place.     I  looked  out  and  found  engine  had 
left  the  train  and  was  some  distance  off,  moving.     I  left  the 
train  in  charge  of  baggage  master  and  brakeman ;  called  on 
Howard  and  a  fireman  with  Smith  to  go  up  the  track  with  me. 
Howard  was  a  spare  engineer  in  the  car.     We  went  up  the 
road ;  locomotive  stopped  near  a  mile  from  train.     When  we 
were  within  a  short  distance,  engine  started  again,  went  half 
a  mile  and  stopped.     We  got  within  a  short  distance ;  engine 
moved  and  then  stopped ;  it  pretty  soon  came  back  twenty 
miles  an  hour,  passed  us.     Whitten  was  on,  managing  the 
engine ;  I  signalled  to  him ;  he  made  signs  he  would  receive 
me ;  he  stopped  a  short  distance  below  us,  he  said  ^keep  them 
men  back  and  you  may  come  up.'    Some  passengers  were 
following  us.     1  stopped  the  men,  went  to  the  engine ;  old 
fireman  was  on  ;  I  got  on  engine,  on  foot  board.     Whitten 
said  he  was  willing  for  me  to  get  on,  but  *them  men'  should 
not  on  any  condition,  nor  no  one  else  with  the  intention  of 
taking  the  engine  from  him.     I  asked  Whitten,  if  he  struck 
at  four,  by  whose  authority  he  was  keeping  the  engine.     He 
said  he  was  ordered  by  the  committee  to  keep  the  engine 
till  six  unless  a  compromise  was  made  with  company,  in  which 
case,  they  would  be  notified  by  telegraph ;  if  they  received 
notice  to  keep  on  working,  he  would  back  up  and  couple  on 
train  by  my  notifying  him  from  the  office,  and  that  if  he  did 
not  get  any  order  from  Boston,  at  six  he  should  leave  engine 
without  any  water  in  tank  or  boiler,  or  a  fire,  with  pump  let 
down  so  she  should  not  be  hurt  if  she  stood  there  all  night. 
I  told  him  I  would  go  to  the  depot  and  if  any  order  came  I 
would  notify  him.     He  said  orders  were  to  come  from  com- 
mittee ;  I  was  not  able  to  regain  engine  before  six." 

There  you  have  the  statement  of  what  was  done  by  Whit- 
ten with  that  engine,  and  that  testimony  is  corroborated  to 
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some  extent  by  Howard.  Yoa  have  also  the  testimony  in 
regard  to  the  other  engine  which  was  the  other  side  of  Kenne- 
bunk.  That  engine,  if  I  recollect  right,  had  Cook  on  as 
engineer,  and  when  they  got  down  in  the  vicinity  of  Wells, 
according  to  the  testimony,  he  signalled  and  the  brakes  were 
put  on.  He  disconnected  his  engine  aifd  kept  possession 
of  it  until  about  six  o'clock  when  it  was  given  up  without 
any  damage  being  done  to  it  of  any  kind,  excepting  the  fire 
was  out,  the  hose  was  disconnected  and  the  water  was  out  of 
the  boiler.  You  have  also  the  testimony  in  regard  to  the 
train  on  the  Newburyport  branch. 

Here  are  three  engines  connected  with  mail  trains.  You 
will  ask  yourselves  in  the  first  place,  were  those  mails 
obstructed  on  that  day  ?  Were  they  wilfully  and  knowingly 
obstructed?  That  is  to  say,  did  those  who  had  charge  of  the 
engines  purposely  and  designedly  separate  the  engines  from 
the  cars  and  prevent  the  trains  from  going  on  and  prevent 
the  mails  from  being  carried?  Because  if  the  train  could 
not  go  on,  the  mails  which  are  a  part  of  it  could  not,  and  a 
detention  of  the  train  would  be  a  detention  of  the  mails. 
You  will  ask  yourselves  wliether  there  is  or  not  any  question 
that,  on  that  day,  the  two  mails  between  Boston  and  Port- 
land, one  up  and  the  other  down,  were  obstructed  and  were 
obstructed  for  some  little  time  ?  And  that,  I  understand  the 
testimony  shows,  was  done  by  Whitten  and  Cook.  Were 
Whitten  and  Cook,  in  what  they  did,  carrying  out  the  com- 
mon design  with  these  defendants  of  obstructing  and  detain- 
ing the  mails?  And  was  their  object  to  obstruct  and  hinder 
the  train  from  going  forward  at  that  time  ?  If  you  find  that 
Was  the  common  purpose  and  object,  and  it  necessarily 
resulted  from  it  that  the  mail  was  detained,  then  you  will 
be  justified  in  finding  that  they  conspired  together  to  wil- 
fully and  knowingly  obstruct  the  mail. 

Now  the  defendants  say  that  they  had  no  such  purpose  as 
that :  "Our  object  was  to  quit  work ;  these  men  have  done 
what  they  did  beyond  and  outside  of  what  we  contemplated ; 
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we  supposed  and  knew  that  the  Company  were  advised  of 
what  we  were  aboat ;  they  had  made  arrangements  to  take 
the  trains  out  of  our  hands  at  four  o'clock,  and  we  supposed 
it  would  be  done,  the  old  men  stepping  out  and  the  new  men 
stepping  in."  If  that  was  their  purpose,  simply  to  quit  work 
themselves,  and  they  conspired  simply  to  quit  work,  those 
who  had  a  right  to,  whose  time  was  up,  it  was  all  right.  If 
their  time  was  not  up,  they  were  guilty  of  a  breach  of  con- 
tract and  were  acting  illegally. 

The  government  says  that  the  testimony  shows  very  con- 
clusively that  the  object  was  far  deeper  and  beyond  any  thing 
of  that  kind ;  that  there  was  a  purpose,  a  design  to  obstruct 
and  retard  the  trains,  to  interrupt  all  the  business  of  the 
road,  and  that  that  purpose,  at  four  o'clock,  in  the  vicinity  of 
Boston,  was  carried  out;  that  the  cars  were  disconnected 
from  the  engines,  and  that  they  retained  possession  of  the 
engines  for  two  hours  after  four  o'clock,  hoping  that  some 
arrangement  might  be  made. 

If  these  men  agreed  together  to  interrupt  all  the  business 
of  the  road,  to  detain  all  the  trains  wherever  they  might  be^ 
if  that  was  their  object,  and  if  it  necessarily  followed  from  a 
detention  of  the  trains  that  the  mails  were  obstructed,  and 
they  did  this  knowingly  and  wilfully,  you  will  be  justified  in 
finding  these  defendants  guilty  of  conspiring  to  knowingly 
and  wilfully  obstruct  the  mails. 

These  men  say  they  were  acting  as  "committee  of  all  the 
engineers."  What  are  the  acts  of  three  of  their  principals, 
three  of  the  men,  for  whom  these  four  men  say  they  were  a 
committee,  whom  they  undertook  to  represent?  What  do  we 
find  their  principals  doing?  We  find  them  separating  their 
locomotives  from  the  trains,  running  away  from  them  in  the 
way  that  has  been  stated  before  you,  and  not  on  four  o'clock 
quitting  work  and  leaving  the  engines  as  they  then  were,  for 
men,  it  is  argued,  were  known  by  the  defendants  to  be  ready 
to  take  their  places  when  it  was  necessary.  The  govern- 
ment goes  farther  and  says  that  there  are  other  facts  in  con- 
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nection  with  this  which  show  it  was  not  their  mere  purpose 
to  quit  work  then,  but  that  it  was  to  interrupt  the  business  of 
the  road,  and  especially  to  delay  all  its  trains ;  and  those  facts 
are  that  there  were  a  number  of  locomotives  in  the  yard  in 
Boston,  and  when  Furber  and  Smith  called  for  those  loco- 
motives and  let  the  engineers  know  that  they  would  take 
them  into  their  possession,  and  then  went  to  get  men  to  take 
their  places,  returning  in  less  than  five  minutes,  they  found 
the  fires  dumped,  the  hose  disconnected  and  water  out  of  the 
boilers.  If  it  was  their  purpose  simply  to  leave  work,  the 
government  asks  you  why  did  those  men,  when  they  could 
have  quit  their  engines  in  a  moment,  instead  of  doing  that, 
do  what  they  could  to  render  them  for  the  time  being  unfit 
for  use  ? 

It  was  said  long  ago,  ^^By  their  fruits  ye  shall  know  them/' 
And  by  the  acts  of  these  men  you  must  judge  what  their  pur- 
pose and  design  was.  If  it  was  simply  to  leave  their  work, 
would  they  not  have  done  it  without  detaining  these  trains, 
or  dumping  the  fires,  or  drawing  off  the  water,  or  discon- 
necting the  hose  ?  Would  they  not  at  once  have  given  up 
the  trains  to  the  various  men  who  were  there  to  take  them  ? 
Was  their  purpose  to  retain  the  possession  of  the  train,  which 
was  delayed,  when  coming  to  Portland,  two  hours,  in  order 
that  some  arrangement  should  be  made?  Or  was  it  simply 
that  they  did  this  of  their  own  will  and  pleasure  without  in 
any  way  acting  in  concert  with  those  in  Boston. 

Then,  there  is  another  fact  which  it  is  my  duty  to  call  your 
attention  to,  and  that  is  the  condition  of  trains  up  and  down 
the  road.  You  have  the  testimony  of  Beal,  that  after  four 
o'clock,  according  to  his  recollection,  there  was  not  a  single 
live  engine  on  that  road.  Hamilton,  who  was  on  the  road 
with  him,  thinks  there  was  one  which  was  running  from 
Lawrence  into  Boston.  Beal  says  that,  all  the  way  up  and 
vdown  that  road,  the  engines  were  set  one  side  with  fires  out, 
water  drawn  off,  and  were  left  in  that  condition. 

The  government  asks  you  whether  or  not  these  are  the 
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acts  of  men  who  merely  meant  to  quit  work,  or  the  acts  of 
men  who  meant  to  put  this  road  in  such  a  position  that  its 
trains  for  the  time  being  should  be  interrupted.  The  matter 
is  for  you  to  decide,  and  not  for  me,  drawing  your  own  infer- 
ences, applying  your  reason  to  it,  judging  these  men  by  their 
acts  and  the  consequences  of  their  acts,  whether  they  did 
intend  that  which  the  government  says  they  did. 

Now,  stepping  beyond  the  twelfth  of  February,  what  do 
you  find?  You  find  that  there  was  a  train  which  should 
have  left  Portland  the  next  morning,  but  which  did  not  leave 
till  about  noon.  You  find  that  one  engineer  was  bought  off, 
and  that,  when  they  undertook  to  put  another  engineer  on, 
stories  were  circulated  in  regard  to  the  engine  being  unsafe, 
and  that  he  did  not  go,  and  when  a  third  was  procured, 
the  old  man,  the  witness  Bonney  tells  you  what  took  place 
in  regird  to  him.  You  have  testimony  that  Whitcomb, 
one  of  the  striking  engineers,  came  to  the  Preble  House  with 
two  or  three  men,  merely  bowed  to  Beal,  and  then  left  the 
two  or  three  men  who  accompanied  him  there  in  conver- 
sation with  Beal ;  that  these  men  there  drew  out  the  sum  of 
$1500  and  actualtjl  offered  it  to  him  on  condition  that  he 
would  abandon  his  train  and  not  run  it  to  Boston  the  next 
day,  and  that  Whitcomb,  afterwards,  in  conversation  inquired 
whether  they  had  made  a  trade  with  him  or  not,  and  blamed 
him  for  not  being  willing  to  carry  out  the  arrangement. 
That  evidence  is  for  you  to  consider  as  bearing  upon  the 
question  as  to  what  these  parties  contemplated.  What  did 
the  striking  engineers,  as  a  body,  contemplate  ?  Did  they 
contemplate  leaving  their  employment  and  going  about  their 
own  business?  Or  did  they  contemplate  so  dealing  with  the 
road  and  the  new  men  employed  as  to  compel  the  road  to 
take  old  men  back  into  their  employ  and  forgive  what  had 
taken  place. 

There  is  also  the  testimony  of  Averill,  the  new  engineer, 
who  run  down  here  to  Portland.  He  says  that  Mills  met 
him  the  next  morning,  and  that  an  arrangement  was  made 
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by  which  they  were  to  pay  him  the  sum  of  JlOO,  $20  down^ 
and  then  to  employ  him  for  a  certain  length  of  time.  Yoa 
will  recollect  the  conversation  which  took  place*  He  states 
that  ^^Mills  told  me  he  would  write  a  letter  to  Arthur  to 
show  the  agreement  I  had  made.  I  told  him  to  write  to  Geo.. 
W.  Stevens  and  he  would  show  it  to  Arthur.  He  said  he 
would  do  it."  Mills  does  not  appear  to  have  written  that  let- 
ter, but  somebody  wrote  a  letter  and  handed  it  to  Averill 
And  he  says  "I  took  it  up  and  showed  it  to  Stevens.  Pre- 
sented the  letter  to  Stevens  at  room  forty-seven,  the  head- 
quarters of  the  Brotherhood.  Stevens  opened  the  letter 
and  said  it  was  all  right ;  he  spoke  of  Arthur's  seeing 
the  letter.  Arthur  saw  it,  said  it  was  all  right  and  they 
would  do  as  they  agreed.  I  was  in  their  office  every  few 
days.  I  had  some  conversation  with  three  of  these  men, 
Chas.  Stevens,  Kent  and  Walker,  at  the  Brotherhood  in 
regard  to  their  paying  me.  I  had  conversation  with  Mills 
and  Whitcomb.  They  said  that  they  were  sure  of  carrying 
the  day,  going  to  beat  the  B.  &  M.  in  a  few  days.  They  said 
a  good  many  men  had  been  bought  off  and  that  they  had 
money  enough."  ♦' 

It  is  for  you  to  say  whether  or  not  Averill's  testimony 
fthould  be  believed.  One  of  the  learned  counsel  says  he  does 
not  believe  his  story.  The  reason  why  he  would  not  believe 
him  is  not  before  you.  It  may  be  that  his  being  counsel  in 
the  case  may  make  some  difference  in  that  respect.  The 
question  is  whether  you  believe  him,  whether  you  have  any 
right  to  disbelieve  what  he  has  said.  If  there  is  anything 
inconsistent  in  his  story,  if  his  appearance  is  that  of  an 
untruthful  witness,  you  should  make  such  deductions  as  you 
think  proper.  What  is  his  testimony?  He  testifies  express- 
ly that  four  of  these  men,  Geo.  W.  Stevens,  Chas.  Stevens, 
Kent  and  Walker  all  spoke  about  paying  him  and  carrying 
out  a  contract  which  he  had  made  with  Mills  in  regard  to 
his  employment  if  he  would  leave  the  roud.  Is  that  or  not 
evidence  bearing  upon  this  question.    And  is  it  or  not  im- 
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poTtant,  as  bearing  upon  this  question,  whether  there  was  an 
agreement  with  these  four  men  simplj  to  quit  work,  or 
whether  they  still  continued  on  that  day  carrying  out  the 
purpose  and  object  of  preventing  the  running  of  the  road,  of 
obstructing  the  trains,  of  hindering  everybody,  whether  con- 
nected with  the  mails,  or  the  running  of  the  road,  or  passen-^ 
gers  from  passing  over  that  road?  Does  it  or  not  show  that 
after  this  twelfth  of  February  they  were  doing  all  they  could 
to  hinder  and  obstruct  the  business  of  that  road  ?  If  that 
was  so,  and  they  were  endeavoring  to  carry  out  that  purpose 
4ud  design,  you  may  well  find  that  they  were  guilty  of  con-* 
spiracy  to  knowingly  and  wilfully  obstruct  the  mails. 

You  have  the  testimony  of  Hilton  and  the  paper  produced 
by  him  dated  February  twentieth,  by  which  it  was  agreed 
that  Hilton  should  receive  three  dollars  and  a  half  per  day 
during  the  strike,  and  sixty  dollars  per  month  for  three 
months  after,  and  that  he  should  be  admitted  to  the  brother- 
hood. That  is  signed  by  Arthur,  Sanborn,  Webster,  and  also 
by  Chas.  Stevens  and  G.  W.  Stevens,  who  are  two  of  the 
defendants  and  who  were  two  of  the  committee.  The  gov- 
ernment claims  that  this  testimony  corroborates  that  of 
Averill,  and  shows  that  these  men  meant  something  more 
than  to  quit  work ;  that  they  meant  to  impede  and  obstruct 
the  operation  of  that  road ;  that  they  were  doing  what  they 
could  to  prevent  Hilton  from  further  running  on  that  road. 

Gentlemen,  you  are  obliged,  having  taken  the  oath  you 
have,  to  decide  this  cause  according  to  the  evidence ;  to  look 
the  matter  fairly  and  squarely  in  the  face,  and  let  your  honest 
judgments,  your  conscientious  convictions  decide  this  matter. 
Let  your  common  sense  determine  what  these  parties  meant 
by  all  they  did  and  said,  and  how  far  their  purpose  was  to 
obstruct  and  hinder  the  business  of  that  road.  If  you  find 
tiiat  there  was  a  common  purpose  and  object  to  hinder  the 
foad  and  prevent  its  running,  hoping  thereby  to  be  reinsta- 
ted, and  that  it  was  a  necessary  consequence  of  such  hin- 
drance that  the  mails  were  retarded,  and  that  they  wilfully 


188  CIRCUIT   COURT, 

United  States  vs.  George  W.  Stevens  et  aU. 

and  knowingly  hindered  and  retarded  the  mails«  it  is  your 
duty  to  find  these  men  guilty  so  far  as  they  are  connected 
with  it.  What  I  have  said  has  been  mostly  in  regard  to  the 
four  committee  men.  You  have  the  testimony  in  regard  to 
Mills.  You  will  judge  whether  if  the  others  are  guilty  there 
is  any  doubt  as  to  his  guilt. 

Then  comes  the  testimony  in  regard  to  Dodge.  The  gov- 
ernment says  he  ran  his  engine  on  to  the  wharf  in  Portland, 
but  so  long  as  there  was  anything  for  him  to  do,  he  staid  by 
and  did  his  duty  faithfully;  but  they  say  he  was  one  of  the 
conspirators  originally,  and  that  before  six  o'clock  he  had 
made  up  his  mind  to  quit  work,  and  had  left  his  engine  down 
there  where  he  had  no  right  to.  If  you  find  the  others  guilty, 
and  you  think  you  are  justified  in  making  any  exception  in 
his  case,  you  will  acquit  him,  if  not,  convict  him.  You  are 
at  liberty  to  convict  one  or  more,  or  all,  or  acquit  all. 

Now  take  this  case  and  apply  your  honest  judgment  to  it, 
and  render  such  a  verdict  as  the  law  and  the  evidence  war- 
rant. If  in  any  way  you  allow  yourselves  to  be  governed  by 
fear  or  prejudice,  there  will  be  no  satisfaction,  after  you  have 
returned  to  your  homes,  in  the  retrospect  of  your  labors  here. 

Several  requested  instructions  have  been  passed  to  me. 

1.  "The  means  of  carrying  out  the  alleged  conspiracy 
when  made  unlawful  by  statute,  should  be  fully  set  out,  and 
must  be  proved  as  alleged." 

I  have  given  you  that  instruction  and  repeat  it. 

2.  "An  association  of  workmen  formed  for  the  purpose  of 
raising  their  wages  is  not  unlawful." 

If  that  is  the  mere  object,  to  raise  their  pay,  and  they  do 
not  undertake  to  do  anything  illegal,  it  is  not  unlawful. 

3.  "The  presumption  that  a  man  shall  presume  the  nat- 
ural and  necessary  consequences  of  his  voluntary  acts  does 
not  apply  in  a  criminal  case  where  the  act  done  or  contem- 
plated (in  case  of  a  conspiracy)  was  lawful  and  the  means 
lawful." 

If  they  undertook  to  do  a  lawful  act,  there  is  no  presump- 
tion that  they  intended  to  do  any  unlawful  act. 
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4.  "Where  a  criminal  charge  is  to  be  proved  by  circura- 
stantial  evidence,  the  proof  ought  to  be  not  only  consistent 
with  the  prisoners'  guilt,  but  inconsistent  with  any  other 
rational  conclusion." 

So  far  as  the  proof  depends  upon  circumstantial  evidence, 
that  is  a  rule  of  law  which  you  are  bound  to  apply. 

5.  "In  this  case,  it  is  a  fact  to  be  left  to  the  jury  to  deter- 
mine, whether  the  acts  done  or  contemplated  were  wilfully 
and  knowingly  done." 

I  give  that. 

6.  **Conspiracy  is  a  corrupt  agreeing  together  of  two  or 
more  persons  to  do  by  concerted  action  something  unlawful, 
either  as  a  means  or  an  end." 

That,  I  suppose,  is  a  true  definition  of  conspiracy  at  com- 
mon law. 

7.  "If  the  jury  merely  find  that  several  of  these  defendants 
conspired  to  do  one  illegal  act,  and  that  certain  others  of  the 

.  defendants  conspired  to  do  another  illegal  act,  they  ban  not 
bring  in  a  verdict  of  guilty  against  any  of  the  defendants." 

There  must  have  been  a  concert  of  action  to  do  the  illegal 
acts  charged  in  the  indictment  or  else  you  cannot  find  them 
guilty. 


JESSE  W.  WHITEHOUSE,  Admr., 

vs. 
THE  GRAND  TRUNK  RAILWAY  COMPANY. 

NOVBMBKB,  1877. 

1.  The  defendant,  by  Introducing^  evidence  in  defense, 
waived  its  request,  made  at  the  close  of  the  plaintiff 's  evidence, 
that  the  Court  direct  a  verdict  for  the  defendant 

2.  Tlie  defendant  by  its  rule,  entitled:  "General  orders  to 
engineers,"  providing,  ''no  person  *  *  shall  be  allowed  to  ride  on 
the  engine  without  the  permission  of  the  *  *  engineer/'  placed 
in  the  hands  of  its  engine  driver,  authorized  him  to  permit  the 
plaintiff's  intestate  to  ride  upon  his  engine. 
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3.  It  was  for  the  Jury  to  say»  whether  the  injury  received  by  the 
plaintiff's  intestate  while  so  riding  was  occasioned  solely  from 
causes  not  incident  to  such  exposed  position. 

4.  The  defendant  is  liable  for  injuries  received  by  plaintiff's 
intestate,  while  in  the  exercise  of  due  care  and  so  lawfully  riding 
upon  its  engine  nmning  on  schedule  time  with  the  right  of  way 
and  carefully  and  properly  managed  and  controlled^  occasioned  by 
collision  with  another  of  its  engines,  wrongfully  and  negligently 
despatched  to  meet  upon  the  same  track  the  engine  upon  which  the 
plaintiff's  intestate  was  so  riding. 

Case  for  injuries  received  by  plaintiff's  intestate,  where- 
froni  he  died  after  lingering  a  short  time,  occasioned  by  the 
careless  and  negligent  management  of  defendant's  engines 
and  trains. 

Plea,  the  general  issue. 

Verdict  for  the  plaintiff  for  $5000. 

The  defendant  moved  for  a  new  trial  for  misdirection,  and 
because  the  verdict  was  both  against  law  and  evidence. 

Mr.  Thomai  ff.  Saskell  and  Mr.  Charles  W.  Goddard^  coun- 
sel for  plaintiff. 

Mr.  John  Randy  solicitor  for  defendant. 

Present,  Shepley  and  Fox,  J.J. 

Fox,  J.  The  deceased  was  about  twenty  years  of  age, 
and  at  the  time  of  his  death  was  a  fireman  in  the  employ  of 
Boston  &  Maine  Railroad.  In  March,  1875,  he  visited  his 
parents  at  Lewiaton  in  this  State,  and  on  the  morning  of  the 
fifth  of  that  month  went  to  the  Lewiston  depot  to  take  the 
train  for  Portland.  He  was  there  introduced  by  hie  brother, 
a  locomotive  engineei:,  to  Cummings,  the  engineer  of  the 
train,  and  was  invited  by  Cummings  to  ricje  into  Portland 
with  him  on  the  engine.  He  took  a  seat  on  the  engine,  and 
on  their  way  to  Portland  a  collision  occurred  at  North  Yar- 
mouth with  an  engine  coming  in  an  opposite  direction  under 
the  charge  of  Noyes,  and  Whitehouse  was  injured  so  that  he 
died  the  same  day.  The  collision  was  occasioned  entirely 
through  the  negligesjoyQidpf  J^oyea. 
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Upon  the  close  of  the  plaintiff's  case,  the  defendant's  coun- 
sel requested  the  Court  to  direct  the  jury  to  return  a  verdict 
for  the  defendant,  which  was  refused,  for  the  reason  that 
testimony  had  been  offered  by  the  plaintiff^  tending  to  show 
that  for  fourteen  years  it  had  been  customary  for  the  engi- 
neers on  this  road  to  allow  persons  to  ride  on  the  engines, 
and  which  it  was  claimed  by  plaintiff's  counsel  the  jury 
might  find  to  have  been  done  with  the  knowledge  and  sanc- 
tion of  the  defendant.  The  defendant  then  offered  testimony 
bearing  upon  this  point,  and  also  its  book  of  rules  and  regu- 
lations. By  thus  proceeding  in  defense,  the  defendant  must 
be  considered  as  having  waived  its  request  for  instructions 
on  the  plaintiff's  case  as  it  originally  stood,  and  the  correct- 
ness of  the  rulings  upon  all  the  testimony  presented  to  the 
jury  at  the  dose  of  the  cause  are  alone  presented  for  revision 
on  this  motion  for  a  new  triaU  the  jury  having  rendered  tbeix 
verdict  for  $5,000  damages. 

This  book  of  rules  and  regulations  is  a  small  pamphlet  of 
about  fifty  pages,  a  copy  of  which  was  given  to  each  of  the 
employes  engaged  in  working  the  line.  There  had  been 
different  editions,  but  the  one  in  use  at  the  time  of  the  acci- 
dent was  issued  in  1878.  The  duties  of  the  different  classes 
of  the  employes  of  the  road  are  therein  specifically  set  forth 
under  various  heads,  printed  in  large  type^  so  that  any 
employ^  could  easily  turn  to  that  portion  of  the  book  di$- 
ciiptive  of  his  duties.  On  page  16  is  found  ^  title  or  divis- 
ion which  reads  as  follows :  ^^General  Orders  to  Engineers." 
Under  this  title  or  division  there  are  twenty-four  rules,  all 
relative  to  the  various  duties  of  the  party  in  charge  of  the 
engine.  It  is  conceded  by  the  counsel  that  the  word  ^^engi- 
neer"  in  this  title  was  intended  to  and  can  only  refer  to  those 
who  are  entrusted  with  the  control  of  the  locomotive  upon 
the  line  of  the  road,  and  who  are  sometimes  known  as  engine- 
men  or  engine  drivers,  but  generally  as  engineers. 

The  first  rule  under  this  title  is  ^^that  the  engineman  of 
.every  .train  must  be  in  attendance  and  see  that  his  engine  is 
in  working  order,  &c." 
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Rule  III  is  as  follows : 

^*No  person,  except  the  engineman  and  fireman,  shall  be 
allowed  to  ride  on  the  engine  without  the  permission  of  the 
general  manager,  superintendent,  engineer,  or  chief  officer  of 
the  locomotive  department.  Conductors  and  brakemen  in 
charge  of  trains,  or  off  duty,  on  no  account  to  be  allowed  to 
ride  on  the  engine." 

The  charge  of  the  Court  relative  to  this  rule  was,  "that  it 
did  not  prohibit  Cummings  from  inviting  and  allowing  White- 
house  to  ride  on  the  engine,  and  that  from  Cummings  testi- 
mony they  would  be  authorized  to  find  that  Whitehouse  at 
the  time  of  the  collision  was  lawfully  on  defendant's  engine. 
Under  this  rule,  had  Cummings  authority  to  invite  White- 
house  to  ride  on  the  engine  ?  It  would  seem  to  be  perfectly 
clear  that  he  had;  that  the  rule  itself  in  terms  authorized 
the  engineer  to  receive  on  his  engine,  at  any  time,  any  one 
he  saw  fit  so  to  do. 

It  is  argued  that  the  engineer,  upon  whom  by  this  rule 
was  conferred  this  authority,  is  the  civil  engineer  of  the  road ; 
and  it  was  shown  that  there  were,  in  the  Dominion  of  Can- 
ada, in  the  employ  of  this  road,  four  civil  engineers.  These 
persons  do  not  precisely  correspond  to  the  description  of  the 
party  called  for  by  the  rule,  as  in  that,  the  word  employed 
is  simply  engineer,  whilst  those,  who  are  now  claimed  to  have 
been  intended,  were  known,  as  Spicer,  their  superintendent, 
states,  as  "chief  engineer  and  assistant  engineers."  From 
the  word  found  in  the  rule,  simply  "engineer,"  it  would  be 
difficult  to  decide  whether  upon  the  chief  or  his  assistants 
was  thus  conferred  this  authority ;  but  without  relying  on 
this  answer  to  the  suggestion  that  the  civil  engineers  of  the 
company  were  the  parties  upon  whom,  as  engineers,  it  was 
intended  to  confer  this  authority,  as  one  member  of  the 
Court,  I  am  of  opinion  that  these  are  not  the  engineers  called 
for  by  this  rule.  They  were  all  in  Canada ;  not  one  within 
the  limits  of  the  State ;  their  duties  did  not  bring  them  in 
communication  with  the  locomotives  or  their  movements  up 
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and  down  the  line ;  they  have  no  particular  knowledge  or 
information  which  would  specially  designate  them,  as  pecu- 
liarly qualified  to  act  in  this  behalf,  and  when  needed,  if  the 
emergency  should  arise  in  this  or  the  adjoining  states,  they 
would  be  beyond  reach  of  inquiry,  except  after  long  delay. 

On  the  contrary,  it  cannot  be  questioned  that  occasions 
are  constantly  arising  when  it  is  necessary  that  one  or  more 
of  the  servants  of  a  railroad,  or  other  persons,  should  be 
speedily  transported  to  some  portion  of  the  line  of  the  road, 
as  for  instance  in  case  of  accident  or  injury  to  the  road  bed^ 
&c.    If  a  locomotive  is  at  hand  ready  to  move,  who  so  well 
qualified  to  judge  of  the  propriety  of  receiving  such  persons 
upon  the  engine  as  its  engineer?    Being  constantly  upon  the 
road,  acquainted  with  its  condition  as  well  as  with  his  engine 
and  tender,  and  their  fitness  for  the  contemplated  purpose, 
and  of  the  movements  of  all  other  trains,  he  could  on  the 
instant  determine  whether  or  not  it  was  proper  to  allow  such 
persons   on  his  engine.     Some  one  upon  the  train  or  the 
engine  should  be  clothed  with  the  authority  and  the  power 
so  to  act,  and  it  is  for  the  interest  of  the  road  that  the  engi- 
neers should  be  authorized  so  to  do,  and  thereby  save  the 
delay,  which  might  otherwise  ensue  in  obtaining  the  assent 
of  the  other  persons  named  in  the  rule.     A  competent  engi- 
neer is  much  better  qualified  than  any  other  servant  of  the 
company  to  decide  whether  or  not  it  is  expedient  to  allow 
persons  to  ride  with  him  upon  his  engine,  and  for  this  reason 
he  may  well  have  been  selected  as  one  of  those  to  be 
entrusted  with  this  authority. 

Waiving  all  conjecture  and  theory  as  to  whom  the  defend- 
ant intended  by  the  use  of  this  word  engineer,  let  us  see 
what  has  actually  been  said  and  done  in  relation  to  it  by  the 
company;  for  whatever  may  have  been  its  intentions,  if 
it  has  not  succeeded  in  clearly  manifesting  the  same  by 
the  rule  it  must  abide  the  consequences.  If  a  party 
executing  an  instrument  leaves  anything  ambiguous  in  its 
expressions,  such  ambiguity  must  be  taken  most  strongly 
18 
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agaiDSt  itself.  It  has  issued  its  '^general  orders  to  engi- 
neers" and  placed  them  in  the  possession  of  every  hand  ou 
the  line.  Its  "engineers"  is  the  class  of  servants  to  whom 
these  orders  are  addressed,  and  to  these  rules  these  engi- 
neers are  compelled  to  look  to  ascertain  what  their  orders 
are,  and  there  they  read  what  they  are  prohibited  from  doing 
and  what  they  are  authorized  to  do ;  upon  an  application  to 
them  by  a  party  for  permission  to  ride  on  the  engine,  they 
must  turn  to  the  rules  and  **general  orders  to  engineers"  to 
ascertain  who  may  consent  thereto,  and  on  the  succeeding 
page  they  read,  that  the  "engineer"  is  authorized  to  grant 
such  permission.  It  is  beyond  question,  that  when  any  engi- 
neer should  consult  these  rules  as  to  his  duties  upon  this 
subject,  he  would  find  that  some  person  described  as  an 
engineer  was  thereby  authorized  to  grant  this  permit,  and 
why  should  it  be  contended  that  such  engineer  was  of  a  dif- 
ferent class  and  of  a  different  department  than  those  for 
whom  these  rules  were  prescribed,  and  who  were  directed 
there  to  search  for  their  orders  and  duties.  By  page  fifth 
they  were  notified  "that  no  excuse  would  be  received  for 
want  of  knowledge  of  these  rules."  It  being  conceded  that 
these  rules  were  for  the  guidance  of  this  class  of  servants 
described  in  their  very  title  as  "engineers,"  when  in  terms 
engineers  are  there  found  clothed  with  this  power,  why 
should  we  be  called  upon  to  give  a  different  signification  to 
this  word  engineer  in  the  one  instance,  from  what,  it  is  admit- 
ted, was  intended  to  be  its  manifest  signification  in  the  other? 

It  should  be  remembered  that  these  rules,  designated  as 
"general  orders  for  engineers,"  are  not,  and  do  not  purport 
to  be  made  for  the  guidance  of  civil  engineers.  They  would 
not  expect  to  find  their  duties  defined  under  that  head,  and 
would  never  consult  these  rules  with  such  an  object,  while 
on  the  contrary,  the  locomotive  engineer  is  furnished  with 
them  for  this  sole  purpose,  to  instruct  him  as  to  his  duties  in 
connection  with  his  engine  and  its  general  management. 

Argument  cannot  make  it  any  plainer  than  is  the  simple 
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statement  of  the  proposition  itself.  ''General  ordera"  for  the 
engineers  are  issued  by  the  company,  and  in  these  very 
orders,  among  other  powers  and  duties  conferred  upon  its 
engineers,  they  are  to  determine  when  it  is  proper  for  others 
to  ride  on  the  engine.  The  whole  of  this  portion  of  these 
rules  relates  to  locomotive  engineers  alone,  and  what  they 
shall  or  shall  not  do,  and  it  is  playing  fast  and  loose  with 
this  word  to  insist  that  on  the  one  page  engineer  is  intended 
to  describe  an  engine  driver,  and  on  the  next,  without  any 
explanation  whatever,  that  it  shall  mean  a  civil  engineer, 
who  in  no  way  has  anything  to  do  with  the  movements  of 
the  trains  or  engines.  Throughout  the  United  States  this 
word  engineer,  when  used  in  connection  with  railroads,  is 
invariably  employed  to  designate  the  party  in  charge  of  the 
locomotive.  In  scores  of  opinions  in  the  reports  of  the  decis- 
ions of  the  courts  of  the  various  states,  this  word  is  so 
employed;  and  by  Worcester  and  Webster,  an  "engineer"  is 
defined  as  "one  who  manages  an  engine,"  an  "engine  man," 
"an  engineer." 

The  jury  were  instructed,  "that  if  S.  D.  Whitehouse  by 
his  own  negligence  occasioned  or  contributed  to  the  injury, 
the  plaintiff  could  not  recover;  that  if  they  find  it  was  negli- 
gence on  Whitehouse's  part  to  ride  on  the  engine,  the  plain- 
tiff cannot  recover;  that  the  injury  must  have  been  occa- 
sioned by  the  negligence  of  defendant  or  its  servants  to 
render  it  accountable." 

Other  instructions  were  given  to  the  jury,  which  were  read 
from  Z%«  Reading  Railroad  vs.  Derhy^  14  How.,  470,  and  the 
same  which  were  given  to  the  jury  in  that  case  and  sanctioned 
by  the  Supreme  Court,  the  principal  one  being  that  if  the 
deceased  was  lawfully  on  the  engine  of  the  defendant  at  the 
time  of  the  collision,  by  the  license  of  the  defendant,  and  was 
then  and  there  injured  by  the  negligence  or  disobedience  of 
orders  of  the  company's  servants  then  and  there  employed 
on  the  railroad,  the  defendant  is  liable  for  the  injury  done 
and  suffered  by  said  Whitehouse.     The  correctness  of  this 
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and  the  other  instructions  read  to  the  jury  from  that  case 
is  not  subject  to  question  in  this  Court,  as  they  were  in  the 
very  language  which  there  received  the  approval  of  the 
Supreme  Court. 

Judge  Grier,  on  page  484  of  that  case,  says :  ^^The  liability 
of  the  defendants  below  for  the  negligent  and  injarious  act 
of  their  servant,  is  not  necessaiily  founded  on  any  contract 
or  privity  between  the  parties,  nor  affected  by  any  relation^ 
social  or  otherwise,  which  they  bore  to  each  other.  *  * 
The  maxim  of  respondent  superior,  which  by  legal  imputa- 
tion makes  the  master  liable  for  the  acts  of  his  servant,  is 
wholly  irrespective  of  any  contract,  expressed  or  implied,  or 
any  other  relation  between  the  injured  party  and  the  master. 
If  one  be  lawfully  on  the  street  or  highway,  and  another's 
servant  carelessly  drives  a  stage  or  carriage  against  him  and 
injures  his  property  or  person,  it  is  no  answer  to  an  action 
against  the  master  for  such  injury,  either  that  the  plaintiff 
was  riding  for  pleasure,  or  that  he  was  a  stock  holder  in  the 
road,  or  that  he  had  not  paid  his  toll,  or  that  he  was  the 
guest  of  the  defendant  or  riding  in  a  carriage  borrowed  from 
him.  *  *  In  this  view  of  the  case,  if  the  plaintiff  was  law* 
fully  on  the  road  at  the  time  of  the  collision,  the  Court  was 
right  in  directing  the  jury  that  none  of  the  antecedent  cir* 
cumstances  or  accidents  of  his  situation  could  offset  his  right 
to  recover.  *  *  When  carriers  undertake  to  convey  per- 
sons by  the  powerful  but  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they  should  be  held  to  the 
greatest  possible  care  and  diligence." 

The  same  rule  is  recognized  in  Nolton  vs.  Western  Hail- 
road  Corporation^  15  N.  Y.,  444,  where  the  road  carried  a 
passenger  gratuitously  who  was  injured  in  the  mail  car,  he 
being  a  mail  agent :  The  Court,  pp.  447,  448,  says :  "My  conr 
elusion  therefore  is,  that  this  action  cannot  be  maintained 
upon  the  basis  of  a  contract  expressed  or  implied. 

"It  necessarily  follows  that  it  must  rest  exclusively  upon 
the  obligation  which  the  law  always  imposes  upon  any  one  who 
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attempts  to  do  anything,  even  gratuitously,  for  another,  to 
exercise  some  degree  of  care  and  skill  in  the  performance  of 
what  he  has  undertaken. 

"The  principle,  upon  which  a  party  is  held  responsible,  does 
not  differ  very  essentially  in  its  nature  from  that  which 
imposes  a  liability  upon  the  owner  of  a  dangerous  animal, 
who  carelessly  suffers  stlch  animal  to  run  at  large,  by  means 
of  which  another  sustains  injury.  The  basis  of  the  liability 
is    *     *    the  culpable  negligence  of  the  party." 

The  defendant  requested  the  Court  to  instruct  the  jury, 
"that,  if  plaintiff's  intestate  was  riding  upon  the  locomotive, 
he  was  guilty  of  a  want  of  due  care  and  cannot  maintain  this 
action ;  that  a  person  travelling  upon  a  railroad  is  not  exer- 
cising reasonable  care  in  riding  upon  the  locomotive,  and  that 
Whitehouse  was  travelling  without  right  and  at  his  own  risk." 

By  these  requests,  defendant  claimed  that  the  Court  should 
rule  as  matter  of  law,  that  Whitehouse  was  guilty  of  neg- 
Ugence  by  riding  upon  the  locomotive  and  was  there  at  his 
own  risk ;  but  the  Court  did  not  adopt  this  view,  but  submit- 
ted the  whole  to  the  jury  for  their  consideration  to  find 
whether  Whitehouse  was  or  was  not  guilty  of  negligence ; 
and  we  think  this  ruling  was  correct  under  all  the  circum- 
stances of  the  case. 

In  Railroad  Co.  vs.  Stout^  17  Wall.,  664,  the  Supreme 
Court  says :  "That  although  the  facts  are  undisputed,  it  is 
for  the  jury  and  not  the  judge  to  determine  whether  proper 
care  was  given,  or  whether  they  establish  negligence." 

We  hold  if  Whitehouse  was  rightfully  on  the  locomotive  by 
the  consent  of  the  defendant  under  the  authority  delegated 
by  it  to  its  engineer  by  Rule  III,  the  defendant  became 
answerable  for  any  injuries  Whitehouse  might  sustain  from 
a  collision  with  an  engine  coming  in  an  opposite  direction, 
which  collision  was  occasioned  by  the  negligence  of  the  ser- 
vants of  the  defendant;  that  under  such  circumstances  he 
did  not  assume  the  risk  of  such  negligence. 

Conceding  that  an  engine  is  not  so  safe  a  position  as  a  pas- 
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Benger  car,  and  that  if  he  had  been  on  the  car  he  would  not 
have  been  hurt,  yet  it  cannot  be  said  that  his  being  on  the 
engine  contributed  to  the  immediate  cause  of  the  accident. 
It  was  said  by  Pollock,  C.  B.,  in  Greenland  vs.  Chaplin^  5 
Exch.,  246,  "Where  the  negligence  of  the  party  injured  did 
not  in  any  way  contribute  to  the  immediate  cause  of  the 
accident,  such  negligence  ought  not^to  be  set  up  as  an  answer 
to  the  action." 

Whitehouse,  being  upon  the  engine  not  only  lawfully,  but 
by  the  assent  of  the  defendant  through  one  of  its  agents, 
who  was  by  their  rule  authorized  to  permit  him  to  be  there, 
he  on  his  part  thereby  assumed  only  those  risks  ordinarily 
incident  to  his  being  upon  the  engine,  such  as  for  instance, 
a  greater  liabilit)''  to  be  thrown  from  the  engine  by  its  irreg- 
ular movements,  etc.,  and  he  cannot  be  said  to  have  agreed 
to  exonerate  the  defendant  from  accountability  for  its  neg- 
ligence. His  position  upon  the  engine,  even  if  imprudent 
and  injudicious,  he  being  there  with  the  defendant's  consent, 
does  not  deprive  him  of  all  redress  and  protection  from  the 
defendant's  wrong  conduct.  It  may  be  quite  injudicious  for 
a  man  to  build  a  building,  or  pile  his  wood  on  his  own  laud 
in  direct  proximity  to  the  line  of  a  railroad,  and  yet  it  has 
been  decided  that  under  such  a  condition  of  things,  if  his 
property  is  destroyed  by  the  negligence  of  the  company,  he 
may  have  complete  redress. 

The  risks  under  such  circumstances,  which  the  party 
assumes,  are  those  which  necessarily  attend  the  situation 
when  conducted  with  ordinary  care  and  prudence,  and  he 
cannot  be  presumed  to  have  agreed  to  exonerate  the  company 
from  liability  or  wrongs  inflicted  by  its  negligence. 

In  Willis  vs.  Long  Island  Railroad  Co,^  84  N.  Y.,  676, 
which  was  an  action  for  injury  to  a  passenger  when  standing 
on  the  platform,  the  Court  says :  "There  is  no  rule  of  the 
common  law  which  makes  it  the  duty  of  the  passenger  to  the 
carrier  to  select  a  position  in  the  vehicle  least  exposed  to 
danger  through  the  wrongful  act  of  the  proprietor.    A  seat 
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on  the  outside  of  a  stage  coach  may  be  more  hazardous  than 
an  inside  seat  if  the  driver  negligently  overturns  it  on  a 
pavement  or  a  hillside,  but  the  selection  of  that  position  is 
neither  negligence  per  se^  nor  tributary  in  a  legal  sense  to 
the  injury. 

"Their  position,  whether  judiciously  or  injudiciously  selec- 
ted, so  far  as  their  passengers  are  concerned,  was  lawful  under 
these  circumstances  as  between  them  and  the  company;  and 
in  legal  contemplation,  it  neither  caused  nor  contributed  to 
the  injury.  The  law  on  this  subject  was  settled  in  the  lead- 
ing case  of  Carroll  vs.  New  York  ^  New  Haven  Railroad  Co.^ 
1  Duer,  571,  in  which  this  question  was  directly  involved, 
and  the  judgment  in  the  superior  court  in  that  case  was 
subsequently  afiBrmed  in  this  Court." 

So  in  Colegrove  vs.  The  New  York  ^  Harlem  Railroad  Co.^ 
f  New  York  ^  New  Haven  Railroad  Co.^  6  Duer,  382, 
affirmed  in  20  N.  Y.,  492,  in  which  the  plaintiff,  a  passenger, 
while  riding  on  the  platform  of  one  of  the  cars  was  injured 
in  a  collision,  the  judge  instructed  the  jury:  "The  first 
question  to  be  disposed  of  is,  whether  the  plaintiff  in  stand- 
ing on  the  platform  was  himself  guilty  of  such  negligence  as 
exempts  the  defendants  from  liability.  The  general  rule  is 
that  where  a  party  by  his  own  negligence  contributes  to 
bring  about  the  occurrence  by  which  the  injury  is  effected, 
he  cannot  recover.  Now  standing  upon  the  platform  of  the 
car  could,  in  itself,  have  had  no  effect  in  producing  the  col- 
lision by  which  the  injury  was  effected.  Of  itself,  therefore, 
it  would  be  no  defense  to  the  company  in  case  of  an  accident 
occurring.  I  mean  the  mere  fact  of  standing  upon  the  plat- 
form of  the  car."     The  Court,  on  p.  416,  says : 

"The  collision  was  the  proximate,  direct,  immediate  and 
sole  cause  of  the  injury.  It  is  true  that,  if  the  plaintiff  had 
not  been  within  the  reach  of  its  influence,  he  would  not  have 
been  injured.  But  on  the  facts  as  proved,  he  was  in  no  sense 
in  fault,  as  between  him  and  either  defendant,  in  being 
where  he  was.     He  was  not  as  to  either  of  them  wrongfully 
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there.  He  owed  no  duty  to  either  of  them  which  required 
him  to  be  elsewhere.  If  he  had  been  off  of  the  train,  the 
collision  would  have  occurred. 

"His  being  where  he  was,  not  being  wrongful  as  to  either 
defendant,  nor  a  failure  to  perform  any  duty  which  he  owed 
to  either  of  them,  it  is  no  defence  to  an  action  brought  to 
recover  damages  caused  by  their  negligence,  that  the  posi- 
tion, in  the  event  of  such  negligence,  a  negligence  which  no 
one  could  foresee  or  had  the  slightest  reason  to  anticipate, 
was  one  of  more  danger  than  a  seat  in  one  of  the  cars,  and 
that  if  he  had  been  seated  he  might  not  have  been  injured. 

"The  law  looks  to  the  proximate  cause  of  the  injury. 
When  a  plaintiff  did  nothing  which  conduced  to  that,  and 
at  the  time  of  its  occurrence,  he  was  lawfully  in  the  position 
which  he  occupies,  and  there  is  no  negligence  in  not  antici- 
pating or  foreseeing  the  possibility  of  an  injury  from  the 
negligence  of  others  which,  if  it  should  occur,  would  endan- 
ger his  safety  in  any  part  of  the  train,  and  it  is  by  such  neg- 
ligence that  he  is  injured,  then  there  is  no  negligence  on  his 
part,  in  the  legal  sense  of  the  term,  which  contributed  to  the 
accident  or  to  injure  him." 

In  Zump  vs.  W.  ^  M.  R.  R.  Co.,  9  Rich.,  (S.  C.)  the  pas- 
senger was  on  the  platform  and  was  injured,  and  he  recovered, 
it  being  held  to  be  a  question  for  the  jury  whether  his  negli- 
gence contributed  to  the  injury.  See  also  Dunn  vs.  Q.  T. 
R,  Co.y  58  Me.,  191,  and  the  cases  there  cited. 

In  Kerwaker  vs.  0,  O.  ^  (7.  Railroad  Co.^  3  Ohio  St.,  172, 
it  is  said  to  be  the  settled  law,  "that  where  the  negligence  of 
the  defendant  is  proximate  and  that  of  the  plaintiff  remote, 
the  action  can  then  well  be  sustained,  although  the  plaintiff 
is  not  entirely  without  fault ;  and  when  the  plaintiff,  in  the 
ordinary  exercise  of  his  own  rights,  allows  his  property  to  be 
in  an  exposed  and  hazardous  position,  and  it  becomes  injured 
by  the  neglect  of  ordinary  care  and  caution  on  the  part  of 
the  defendant,  he  is  entitled  to  reparation,  for  the  reason 
that,  although  by  allowing  his  property  to  be  exposed  to 
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danger,  he  took  upon  bimself  the  risk  of  loss  or  injury  by 
mere  accident ;  he  did  not  thereby  discharge  the  defendant 
from  the  duty  of  observing  ordinary  care  and  prudence,  or  in 
other  words,  voluntarily  incur  the  risk  of  injury  by  the  neg- 
ligence of  another."  These  remarks  were  applied  where  a 
party  thus  exposed  his  property ;  but  they  are  equally  appli- 
cable, when,  under  the  same  circumstances,  he  suffers  per- 
sonal injury. 

In  Keith  vs.  Pinkham^  43  Me.,  601,  the  rule  is  well  stated. 
That  case  was  an  action  for  damages  caused  by  the  negli- 
gence of  the  driver  to  a  passenger  riding  on  top  of  the  coach, 
and  who  was  requested  to  take  an  inside  seat,  and  told  ^^that 
if  he  continued  on  top,  he  did  it  at  his  own  risk."  The 
learned  Chief  Justice  says :  *'It  may  be  true  that  the  plain- 
tiff by  riding  outside  incurred  the  peculiar  risks,  if  any  there 
were,  arising  from  his  exposed  situation.  But  that  is  all.  He 
did  not  assume  those  resulting  from  the  negligence  of  the 
defendant,  or  those  in  his  employ." 

In  P.  P,  ^  J.  Railroad  Co.  vs.  Champ^  75  El.,  577,  it  is 
said  that  when  the  plaintiff  is  guilty  of  contributory  negli- 
gence, the  railway  company  is  not  relieved  from  its  duty  to 
observe  all  reasonable  precautions  to  prevent  injury  to  the 
property  of  the  plaintiff. 

The  instructions  given  to  the  jury  were  read  from  Read- 
ing  Railroad  Co.  vs.  Derhy^  and  the  facts  of  that  case  were 
very  similar  to  the  present ;  there  the  plaintiff  was  invited 
to  ride  on  the  road  in  a  locomotive  car  engine  by  its  presi- 
dent, and  was  injured  by  negligence  of  those  in  charge  of 
another  engine,  and  recovered  for  his  injuries.  Such  a  car,  as 
we  understand  it,  is  constructed  with  an  engine  on  the  forward 
part  of  the  car,  and  seats  in  the  rear,  and  in  many  respects 
is  a  more  dangerous  vehicle  than  the  ordinary  locomotive 
upon  a  passenger  train.  The  latter  is  run  according  to  time 
tables,  having  the  right  of  way,  while  the  locomotive  car  is 
like  a  "wild  engine,"  running  as  it  may,  and  obliged  to  keep 
clear  of  all  other  trains,  and  thus  exposed  to  much  greater 
risk.    If  a  collision  occurs,  a  locomotive  car,  as  we  have  seen 
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them,  is  not  as  heavy  and  strongly  built  as  the  ordinary  loco- 
motives, and  would,  therefore,  be  much  more  easily  broken 
and  destroyed ;  and  in  no  respect  would  it  prove  as  safe  a 
conveyance  for  a  person,  accustomed  to  running  on  a  loco- 
motive, as  the  locomotive  itself.  If  Derby  was  guilty  of  neg- 
ligence in  riding  on  such  a  car,  it  is  remarkable  that  it  was 
never  suggested  by  the  counsel  of  the  road,  and  that  the 
Supreme  Court  should  have  held  the  defendants  liable. 

So  in  the  case  of  Steamboat  Ntw  World  vs.  King^  16  How., 
469,  where  one  who  had  formerly  been  a  waiter  on  the  boat 
was  allowed  a  free  passage  by  the  master,  and  he  was  injured 
by  an  explosion,  the  steamer  was  held  chargeable  for  the 
injury.  It  was  a  libel  in  admiralty,  where  the  question  of 
contributory  negligence  was  for  the  court,  and  neither  of  the 
courts  before  which  the  case  was  heard  intimated  that  the 
defendant  could  succeed  on  that  ground,  which  they  cer- 
tainly would  have  done,  if  the  theory  of  the  defence  in  the 
present  suit  is  sustainable. 

Certainly,  King  by  voluntarily  going  in  the  steamer  exposed 
himself  to  the  dangers  of  the  explosion  from  which  he  would 
have  been  exempt  had  he  remained  ashore;  and  why  should 
he  not  have  been  equally  chargeable  with  negligence  by  sub- 
jecting himself  to  the  danger  of  an  explosion,  if  the  deceased 
is  here  to  be  held  chargeable  with  negligence  in  exposing 
himself  to  the  danger  of  collision  by  riding  on  the  engine  ? 
The  risk  in  both  cases  was  altogether  too  remote,  as  the  party 
had  a  right  to  expect  ordinary  care  and  caution  would  be 
observed  on  the  part  of  the  carrier.  If  a  collision  occurred, 
the  party  on  the  engine  was  exposed  to  greater  risks  than  if  he 
had  remained  at  home,  and  such  was  also  the  exact  position 
of  King,  if  the  boiler  should  explode  while  he  was  on  board ; 
but  each  party  had  a  right  to  act  on  the  presumption  that 
nothing  of  the  kind  would  occur,  and  that  if  it  did,  the  law 
would  require  an  indemnity  from  the  carrier  for  his  neglect. 

There  is  one  case  not  upon  the  briefs  which  is  directly  in 
point,  and  which  was  decided  by  a  very  able  tribunal,  the 
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Supreme  Court  of  Maryland.  Cumberland  and  Pennsylvania 
Railroad  Co.  vs.  Maryland^  37  Md.,  156.  In  that  case,  the 
deceased  was  a  brakeman  in  the  service  of  the  company,  and 
his  place  was  in  the  middle  of  the  train  when  in  motion. 
On  the  day  of  the  injury,  he  left  his  place  on  the  train  and 
rode  for  about  half  a  mile  on  the  tool  box  of  the  engine,  near 
the  boiler.  The  train  stopped,  and  after  standing  still  for 
about  five  minutes,  the  eno^ine  exploded  and  he  was  killed. 
Evidence  was  offered  tending  to  show  that  the  explosion  was 
owing  to  the  engine  being  defective  and  the  master  mechanic 
incompetent. 

The  Court  was  asked  to  instruct  the  jury  that  if  the 
deceased's  place  was  on  the  middle  of  the  train  and  he  rode 
on  the  engine  and  was  on  it  at  the  time  the  accident  happened 
and  that  but  for  this  conduct  on  his  part  the  injury  inflicted 
upon  him  and  for  which  the  suit  was  brought  would  not 
have  been  inflicted  upon  him,  the  plaintiff  was  not  entitled 
to  recover. 

This  was  refused.  The  judge  submitted  to  the  jury  the 
question  whether  at  the  time  of  the  accident  the  deceased 
was  using  ordinary  care  and  did  not  contribute  to  his  own 
death  by  the  want  of  it ;  and  in  its  opinion  the  full  Court 
says:  "What  constituted  negligence  or  ordinary  care,  or 
the  want  of  it  in  the  party,  contributing  to  his  death,  •  *  are 
questions  according  to  the  nature  of  the  evidence  in  this  case 
to  be  determined  by  the  jury  from  all  the  facts  and  circum- 
stances. It  is  their  province  from  the  controverted  facts  to 
make  the  reasonable  deductions,  and  these  questions  must 
be  referred  to  the  jury. 

"The  fifth  prayer  proposed  virtually  to  withdraw  the 
question  of  negligence  or  want  of  ordinary  care  on  the  part 
of  the  deceased  from  the  jury,  and  to  have  it  determined  by 
the  Court  upon  the  proposed  hypothesis  of  facts  as  a  question 
of  law,  and  it  was  on  that  account  properly  rejected.  In  our 
opinion  the  facts  stated  in  the  prayer  do  not  authorize  the 
Court  to  pronounce  as  matter  of  law  that  they  constitute 
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8Qch  contributory  negligence  as  would  prevent  a  recoveiy 
by  the  appellee.  The  case  is  not  of  that  character  in  its  cir- 
cumstances as  to  warrant  the  intervention  of  the  Court  in 
withdrawing  the  question  from  the  jury." 

That  case  is  almost  identical  with  the  present  on  the  ques- 
tion of  contributory  negligence,  and  it  in  all  respects  accords 
with  our  rulings  at  nisi  pritis. 

In  the  case  of  Railroad  Co.  vs.  StoiU^  17  Wall.,  661,  Hunt, 
J.,  declares  the  rule  to  be  this :  ^^That  while  a  railway  com- 
pany is  not  bound  to  the  same  degree  of  care  in  regard  to 
mere  strangers  who  are  unlawfully  upon  its  premises  that  it 
owes  to  passengers  conveyed  by  it,  it  is  not  exempt  from  res- 
ponsibility to  such  strangers  for  injuries  arising  from  its  neg- 
ligence or  from  its  tortious  acts. 

The  counsel  for  defendants  rely  on  Robertson  vs.  N.  Y,  ^ 
Urie  Railroad  Co.^  22  Barb.,  92,  where  the  party  was  injured 
while  on  the  locomotive ;  but  the  fact,  that  he  was  told  before 
he  got  on  the  engine  that  it  was  contrary  to  defendant's  rules, 
gave  him  full  knowledge  that  he  was  unlawfully  on  the 
•engine,  and  so  was  without  redress. 

In  Hickery  vs.  Boston  ^  Lowell  Railroad^  14  Allen,  482, 
the  Supreme  Court  of  Massachusetts  ruled  as  a  matter  of  law 
that  a  passenger  standing  on  the  platform  of  the  railroad  car 
could  not  recover  for  damages  he  sustained,  as  he  was  guilty 
of  contributory  negligence.  Under  all  the  circumstances  of 
the  present  case,  we  think  the  better  course  was  that  sanc- 
tioned by  the  Supreme  Court  of  Maryland  and  adopted  here, 
to  submit  the  question  of  negligence  to  the  jury,  since  the 
party  injured  was  a  fireman  accustomed  to  ride  on  locomo- 
tives, and  who  was  on  defendant's  engine  at  the  time  by  the 
sanction  of  the  defendant,  thereby  distinguishing  the  pres- 
ent from  the  Massachusetts  case. 

It  is  said  that  five  thousand  dollars  was  excessive  damages. 
In  the  opinion  of  the  Court,  if  either  party  has  reason  to 
complain  of  the  amount  of  the  verdict,  it  is  not  the  defend- 
ant. Motion  overruled. 


DISTRICT    COURT.  205 


The  Helen  M.  Pierce. 


THE  HELEN  M.  PIERCE. 

Deoembbb,  1877. 

1.  The  mate  and  cook  of  a  porgy  steamer  employed  for  the  fishing 
season  at  stipulated  wages  have  a  maritime  lien  upon  the  vessel 
therefor. 

2.  A  maritime  lien  for  wages  iB  not  lost  by  taking  the  owner^t 
note  on  time  in  settlement,  when  the  circumstances  rebut  the  pre- 
sumption of  payment  and  an  intention  to  discharge  the  lien;  or 
when  fraud  is  practiced,  or  material  facts  are  concealed  by  the 
owner. 

8.  In  the  ahsence  of  fraud  or  concealment  of  the  true  state 
of  affairs,  the  taking  of  such  note  operates  as  an  extension  of  the: 
time  of  payment 

4  A  minor,  employed  on  such  steamer  by  the  master  at  all-work, 
has  a  lien  for  his  wages,  even  though  the  owner  is  authorized  by  the 
sharesmen  to  retain  from  their  shares  his  wages. 

In  Admiralty.  Libel  in  rem  by  the  master  and  cook  of 
a  porgy  steamer  to  recover  their  wages  and  the  wages  of  the 
cook's  son,  who  served  at  all-work  aboard  the  vessel.  The 
master  was  to  serve  during  the  fishing  season  for  $600,  and 
the  cook  for  $60  per  month,  and  the  minor  for  $20  per  month. 

The  owner  filed  claim  and  answer,  averring  payment  of  the 
master  and  cook  by  his  note  to  the  master  on  ten  months, 
and  by  his  check  to  the  cook  payable  at  a  future  day,  and 
that  the  lad  had  no  lien  for  his  wages.  The  cause  was  heard 
on  libel,  answer  and  proof. 

Mr,  Enoch  Knight^  proctor  for  libellants. 

Mr,  Nathan  Cleaves^  Mr.  Henry  B,  Cleaves  and  Mr.  Bt/ran 
D.  VerriU^  proctors  for  claimant. 

Fox,  J.  This  is  a  proceeding  in  rem^  instituted  by  Isaac 
£.  Coombs,  the  mate,  and  George  Sampson,  the  cook^  against 
the  steamer  Helen  M.  Pierce,  to  recover  for  their  services 
on  board  said  steamer  during  the  fishing  season  of  1876* 
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she  having  been  engaged  in  porgj  fishing  on  the  coast  of 
Maine.  There  is  included  in  Sampson's  claim  the  wages  due 
his  son,  a  minor  of  the  age  of  sixteen  years,  for  services  on 
board  said  steamer  during  the  entire  season. 

Luther  Maddocks  is  the  claimant  of  the  vessel,  and  was 
sole  owner,  subject  to  certain  mortgages ;  and  she  was  wholljr 
under  his  management  and  control,'employed  for  his  exclusive 
benefit.  He  contracted  with  Coombs,  by  written  agreement, 
to  employ  him  as  mate  of  the  steamer  during  the  season  for 
91600,  commencing  May  10th.  JtSOO  was  payable  August  15th, 
and  the  balance  November  10,  1876.  No  question  is  made  as 
to  Coombs'  performance  of  his  part  of  the  contract.  On  the 
third  day  of  November,  1876,  after  the  close  of  the  fishing 
season,  Coombs  and  Maddocks  made  an  adjustment  of  their 
accounts  as  they  had  been  kept  by  Maddocks.  The  adjust- 
ment is  in  the  handwriting  of  Maddocks  and  his  clerk,  as 
follows : 

"Mb.  Isaac  Coombs  in  Account  with  Lftheb  Haddocks." 

Db.  To  cash  $800  and  Maddocks  bill  $34.60,  $334.09 

Note,  10  months  from  Nov.  8,  1S76,  293.31 

$628  00 

Cb.  By  wa^es  as  per  contract  for  fishing  on  H.  M.  Pierce,     $600.00 

16  days  labor  on  boats  and  seine  at  $1.75,  28.00 


$628.00 
Settled  Nov.  3, 1876,  as  above,  for  my  service  fishing  on  Str.  H.  M.  Pierce. 

Isaac  Coombs. 

It  is  claimed  by  Maddocks  that  by  thus  securing  his  note 
for  $293.31,  payable  in  six  months  with  interest  at  eight  per 
cent.,  Coombs  discharged  and  released  the  lien  which  he  pre- 
viously had  upon  the  steamer  for  his  wages.  There  is  some 
conflict  of  testimony  as  to  what  took  place  when  the  note 
was  given.  Coombs  says,  when  he  asked  Maddocks  to  settle 
with  him,  "Maddocks  said  he  eould  not  pay  me  then,  but 
would  at  close  of  ten  months.  I  insisted  on  payment  then ; 
he  urged  me  to  take  his  note  as  he  had  no  money  to  pay  me, 
and  I  finally  did  take  the  note  now  produced  and  signed 
the  settlement.    Nothing  was  said  about  my  releasing  my 
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claim  on  the  steamer,  and  I  never  intended  to  do  it."  On 
cross  examination  he  says :  "Maddocks  wanted  me  to  lend 
him  the  money  for  ten  months.  I  told  him  I  could  not,  as  I 
had  no  money.  At  this  time  I  had  for  collection  Maddocks' 
note  to  my  brother  for  $100  which  Maddocks  then  paid  me. 
I  had  let  my  brother  have  f  100  which  he  was  to  repay  me  if 
Maddocks  did  not  pay  his  note.  I  had  no  interest  in  the 
1100  note,  it  was  not  indorsed  to  me.  I  had  no  knowledge 
of  the  financial  condition  of  Maddocks  at  that  time." 

It  appears  that  Luther  Maddocks  was  then  deeply  insol- 
vent, owing  an  immense  amount ;  that  he  filed  his  petition 
in  bankruptcy  February  18,  1877,  and  has  since  efiected  a 
composition  with  his  creditors  at  eight  cents  on  the  dollar. 
Maddocks'  version  of  this  interview  is :  "Coombs  told  me 
he  had  his  brothers  note  and  wanted  it  paid ;  I  told  him  I 
was  hard  up  and  a  good  many  fishermen  had  lent  me  their 
money  for  a  year  and  I  wanted  him  to  do  the  same ;  that  I 
had  paid  him  considerable  money  and  had  lost  heavily  by  the 
year's  business;  and  he  finally  agreed,  if  I  would  pay  his 
briither's  note,  he  would  loan  me  the  money  for  ten  months  at 
eight  per  cent,  interest."  Sewall  Maddocks,  the  brother  and 
clerk  of  Luther,  corroborates  Luther's  statement  as  to  the 
matter. 

Upon  all  the  testimony  I  find  the  transaction  to  have  been 
that  Coombs  received  Maddocks  note  for  the  balance  due 
him,  payable  in  ten  months  with  eight  per  cent,  interest, 
ignorant  of  Maddocks'  insolvency  and  not  intending  to  dis- 
charge any  security  for  the  payment  which  he  before  had. 
Maddocks,  I  find,  must  have  been  aware  of  his  insolvency ; 
and  if,  by  this  arrangement,  he  designed  to  defeat  Coombs' 
security  and  palm  off  upon  him  his  mere  note  for  ten  months, 
when  he  must  have  known  there  was  not  the  least  prospect 
of  its  being  paid,  he  was  contemplating  a  fraudulent  practice 
upon  Coombs,  and  attempted  to  accomplish  a  most  dishonest 
purpose,  which  a  court  of  admiralty  will  not  permit. 

In  justice  to  Maddocks,  I  declare  that  I  do  not  believe  he 
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was  actuated  bj  any  such  motive  and  purpose.  I  think  all 
he  in  truth  asked  of  Coombs,  and  all  he  expected  to  obtain 
was  an  extension  of  credit  for  the  ten  months,  and  that  at 
the  time  it  did  not  occur  to  either  party  that  the  lien  or 
security  which  Coombs  then  had  would  be  affected  by  this 
extension  of  credit.  Certainly,  if  Coombs  had  had  the  slight- 
est suspicion  of  Maddocks  affairs,  and  that  by  taking  the  note 
he  would  discharge  his  lien  on  the  vessel,  he  would  never 
have  entered  into  the  arrangement ;  and,  as  I  have  before 
said,  I  cannot  believe  that  Maddocks  designed  to  defraud 
Coombs  into  a  release  of  his  security. 

As  between  these  parties,  owner  and  seamen,  under  the 
circumstances  here  described,  I  hold  that  this  note  of  the 
owner  and  claimant  should  be  considered  as  a  mere  exten- 
sion by  Coombs  of  the  time  of  payment  of  his  lien  claim  on 
the  vessel  for  ten  months,  with  only  the  consequences  which 
attends  such  an  extension  in  a  court  of  admiralty.  It  is 
to  be  remembered  that  the  rights  of  third  parties  are  not 
involved  in  this  decision,  as  Maddocks,  who  was  sole  owner 
of  the  vessel  when  the  services  were  performed,  is  the  only 
claimant  before  the  court,  and  we  are  therefore  relieved  from 
any  questions  which  might  have  arisen,  if  a  bona  fide  pur- 
chEuter  for  value,  since  the  note  was  given,  had  been  claiming 
of  the  Court  protection  of  his  rights. 

In  the  case  of  The  Sloop  Canton^  1  Spr.,  437,  Sprague,  J.,  on 
p.  440  says:  *'There  having  been  no  change  of  ownership  in 
this  vessel,  the  position,  that  the  lien  has  been  lost  by  delay 
in  enforcing  it,  is  untenable,  as  no  innocent  third  party  is 
injured."  The  Paul  Bogg%^  id.  869,  and  The  JSastem  Stavy  1 
Ware,  185,  are  to  the  same  effect. 

In  The  Barque  ChuBan^  2  Sto.,  468,  Mr.  Justice  Story  says : 
**The  lien,  which  is  given  by  the  maritime  law  on  the  ship, 
although  it  is  or  may  be  treated  as  a  permanent  or  abiding 
lien  on  the  ship  until  the  debt  is  paid,  as  between  the  origi- 
nal owners  and  the  material  men  and  their  personal  reprer 
sentatives,  is  liable  to  a  very  different  consideration  when  the 
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8bip  has  passed  into  the  hands  of  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice  of  the  lien.  In  respect 
to  such  a  purchaser,  the  lien  must  be  enforced  within  a  rea- 
sonable time  after  the  debt  is  due,  and  the  credit,  if  any,  has 
expired;  otherwise,  a  court  of  admiralty  will  protect  hira,  as 
a  court  of  equity  would  do,  against  the  claim  as  stale  and 
inequitable." 

Upon  these  authorities,  it  is  certain,  that  as  against  Mad- 
docks,  this  claim  is  not  stale,  and  there  is  nothing  inequitable 
in  enforcing  it  against  his  property  originally  charged  with 
a  lien  as  security  for  its  payment. 

Should  Coombs,  by  taking  the  note  of  Maddocks  and  thereby 
extending  the  term  of  credit,  be  held  in  a  court  of  admiralty, 
under  aU  the  attending  circumstances,  to  have  received  such 
an  absolute  payment  of  his  debt  as  discharged  the  lien  there- 
for on  the  vessel  ? 

By  the  law  of  Maine,  a  negotiable  note  of  a  debtor,  received 
in  settlement  of  open  account,  is  prima  facie  evidence  of  pay- 
ment of  the  account.  Judge  Sprague,  in  Page  vs.  Hubbard^ 
1  Spr.,  387,  thus  states  the  law  in  Massachusetts,  where 
the  same  presumption  of  payment  by  negotiable  paper  is  the 
rule:  *'But  suppose  the  creditor  holds  collateral  security 
for  the  original  debt,  and  afterwards  takes  a  negotiable  note,  it 
is  clear  that  by  the  jurisprudence  of  England  and  the  other 
States,  the  creditor  will  not  thereby  lose  the  benefit  of  his 
collateral  security,  unless  such  was  the  intention  of  the  par- 
ties ;  *  *  in  determining  whether  the  creditor  intended 
that  the  original  contract  should  be  annul  ed,  the  fact  that 
he  held  collateral  security  for  its  performance  is  very  mater- 
ial, and  has  so  been  considered  by  the  courts  of  Massachu- 
setts." These  remarks  were  approved  by  the  Supreme 
Court  of  the  United  States  in  The  Kimball,  3  Wall.,  37. 

In  Carter  vs.  Totvnsend,  1  Cliff.,  1,  Mr.  Justice  Clifford 
speaking  of  this  rule  of  presumption  of  payment  by  the  Maine 
and  Massachusetts  courts  on  p.  2,  says :    ^'It  is  merely  a  pre- 
sumption of  fact,  and  may  be  controlled  by  circumstances 
15 
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indicating  a  contrary  intention;"  and  on  page  4,  he  cites 
with  approval  the  language  I  before  quoted  of  Judge  Sprague. 

In  Hudson  V8.  Bradley,  2  Clifford,  135,  Judge  Clifford's 
language  is :  "Courts  of  justice  here  and  in  Maine  adhere  to 
this  rule  in  cases  where  the  party  accepting  the  new  evi- 
dence of  the  debtor's  promise  relinquishes  no  security  for  the 
payment  of  his  debt ;  but  whenever  the  contrary  appears, 
the  manifest  tendency  of  the  modern  decisions  is  to  regard 
this  circumstance  as  affording  strong  evidence  to  rebut  the 
prima  facie  presumption." 

In  the  case  of  The  Steamboat  Fashion,  1  Newb.,  49,  a  libel 
for  supplies  to  a  steamer  on  which  there  was  a  lien,  the 
account  was  settled  and  the  bill  accepted  as  follows: 
"Received  payment  by  H.  L.  Newberry  and  J.  R.  Hugenin's 
note  at  thirty  days."     Judge  Wilkins  on  p.  55,  says : 

"In  cases  of  this  description,  the  material  man  is  not 
deprived  of  any  of  his  remedies,  except  upon  the  most  con- 
clusive proof  that  exclusive  credit  has  been  given  to  other 
security  than  the  owners,  the  master,  or  the  ship.  Looking  to 
either  of  the  former,  to  the  exclusion  of  the  latter,  releases 
the  lien ;  but  in  no  case  will  either  be  released,  except  upon 
the  clearest  proof  that  such  was  the  intention  of  the  parties. 
*  *  It  [the  note]  was  but  an  extension  of  time  for  the 
accommodation  of  the  master;  and  by  taking  it  for  that 
purpose,  and  for  that  purpose  alone,  there  was  no  abandon- 
ment of  the  previous  existing  lien." 

In  the  case  of  The  Barque  Chusan,  before  cited,  the  libel- 
lants  were  material  men  in  New  York,  furnishing  copper  to 
a  Massachusetts  vessel  for  which  they  had  a  lien.  The  cop- 
per bill  was  settled  by  the  note  of  B.,  one  of  the  owners,  on 
six  months,  and  on  settling  with  the  other  owner,  B  charged 
him  with  his  portion  of  the  bill  thus  paid.  It  was  held  by 
Story,  J.,  that  the  barque  was  not  thereby  relieved  from  the 
lien,  but  that  the  interests  of  all  the  owners  in  her  were  still 
liable  therefor. 

In  the  case  of  The  Betsey  and  Bhoda,  2  Ware,  117,  Judge 
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Ware  examined  this  question.  In  a  very  full  and  able  dis- 
cussion by  him  of  the  rights  of  a  seaman  to  assert  his  lien  on 
a  vessel,  from  the  owners  of  which  he  had  received  their 
note  on  time  in  settlement  of  his  wages,  the  learned  judge 
in  this  opinion,  on  page  124,  says:  ^^He  [the  seaman]  was 
entitled  to  it  [his  pay]  without  delay,  and  he  consented  to 
receive  the  note  upon  the  assurance  that  it  was  the  most 
expeditious  mode  of  obtaining  it.  The  most  that  can  be 
said  is,  that  it  may  have  suspended  his  right  of  suing  out 
process  until  the  note  arrived  at  maturity,  or  until  he  sur- 
rendered it  to  the  makers.  To  have  given  the  act  the  effect 
of  a  waiver  of  his  privilege  and  an  extinction  of  the  lien,  it 
should,  in  the  first  place,  have  been  distinctly  stated  to  him 
that  such  would  be  the  result;  and  as  at  present  advised,  my 
own  opinion  is,  that  the  note  should  have  been  accompanied 
with  some  other  security  in  addition  to  the  personal  liabili-* 
ties  of  the  owner  as  an  equivalent  and  a  compensation  for 
the  discharge  of  the  lien." 

As  nothing  of  the  nature  of  an  equivalent  here  required 
by  Judge  Ware  was  given  to  the  libellant,  the  case  now  pre- 
sented for  decision  is  identical  with  that  decided  by  Judge 
Ware ;  and  according  to  my  knowledge  of  the  practice  in  this 
district,  it  has  ever  since  been  ruled  in  accordance  with  the 
decision  in  The  Betsey  and  Rhoda ;  and  seamen  have  in 
repeated  instances  recovered  their  wages  from  the  vessel, 
when  they  had  received  negotiable  paper  in  settlement. 

It  is  said,  the  payment  by  Maddocks  to  the  libellant  of 
his  brother's  note  of  f  100  was  a  new  and  sufficient  consid- 
eration for  the  release  of  the  lien.  The  libellant  had  no 
interest  in  this  note,  he  only  held  it  for  collection  from  Mad- 
docks  as  agent  for  his  brother,  and  Maddocks  only  did  what 
he  was  legally  bound  to  do,  paying  his  own  note  when  it  was 
overdue.  At  the  most,  the  libellant  did  not  intend  to  dis- 
charge his  lien,  but  only  to  give  Maddocks  a  further  credit 
of  ten  months.  The  payment  of  the  $100  note  was  a  consid- 
eration for  such  extension  and  nothing  further. 
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If  Maddocks  is  successfal  in  thus  defeating  the  lien,  he 
would  practice  a  fraud  upon  the  libellant  which  the  Court 
ought  not  to  permit.  It  was  held  by  Judge  Clifford  in  Baker 
YS.  Draper  J 1  ClifiF.,  that  although  in  Maine  and  Massachu- 
setts the  presumption  is  that  negotiable  paper  is  received  in 
payment  of  the  original  debt,  yet,  ^^if  there  is  any  deception 
or  fraud  in  the  giving  of  the  new  security,  or  if  it  was  accepted 
without  a  full  knowledge  of  the  facts,  or  under  a  misappre- 
hension of  the  rights  of  the  parties,  the  plaintiff  or  libellant, 
as  the  case  may  be,  is  not  bound  by  the  acceptance  of  the 
note,  but  may  tender  it  back,  or  produce  it  at  the  trial  to  be 
cancelled,  and  seek  his  remedy  on  the  original  contract."  The 
Court  held  that  the  libellant  must  ^^understandingly  and  with 
a  full  knowledge  of  all  the  material  facts  accept  the  note  in 
satisfaction  and  discharge  of  the  parties  to  whom  the  original 
credit  was  given."  In  that  case  the  libellants  had  received 
a  note  for  supplies  furnished  by  them  to  a  vessel,  from  a  per- 
son whom  they  supposed  to  be  one  of  the  owners  of  the  ves- 
sel, but  who  had  previously  conveyed  to  a  third  party,  as 
security  for  his  liabilities,  his  interest  in  the  vessel,  which 
fact  was  not  at  the  time  known  to  the  libellants.  Judge 
Clifford  ruled  that  the  case  was  within  the  exception,  and  that 
there  was  no  discharge  of  the  original  liability  of  those  to 
whom  the  credit  was  given  for  want  of  a  full  knowledge  of 
all  the  material  facts. 

It  can  not  be  pretended  that  Coombs  received  Maddocks' 
note  with  a  full  knowledge  of  all  the  material  facts ;  but  he 
was  grossly  deceived  by  Maddocks  withholding  the  informa- 
tion of  his  insolvency,  and  that  there  was  not  the  remotest 
possibility  of  his  being  able  to  collect  the  note  at  the  expir- 
ation of  the  credit  which  he  thereby  obtained.  If  Maddocks 
at  the  time  contemplated  this  fraud,  and  meant  then  to 
exonerate  the  steamer  from  this  liability,  of  course  he  will 
not  now  be  permitted  to  reap  any  advantage  therefrom.  If 
he  was  silent  and  did  not  contemplate  this  purpose,  but  per- 
mitted Coombs,  in  ignorance  of  the  condition  of  his  business 
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afihirs,  to  receive  the  note,  the  wrong  is  just  as  great  to 
Coombs,  and  he  suffers  therefrom  the  same  as  he  would  if 
Haddocks  had  contemplated  defrauding  him  and  is  thereby 
permitted  to  defeat  Coombs  security  for  his  debt. 

In  my  opinion,  Coombs  did  not  intend  to  release  and  dis- 
charge his  security  by  thus  accepting  Maddocks'  note ;  and  it 
is  certain  he  would  never  have  done  it,  if  fully  advised  of 
Haddocks'  condition ;  and  if  it  were  not  for  the  exigencies 
which  now  surround  Maddocks,  I  do  not  think  he  would  ever 
have  attempted,  by  this  defense,  to  wrong  Coombs  out  of  his 
security  for  payment  of  his  wages. 

Sampson  served  as  cook  on  this  vessel  under  a  written 
agreement  for  the  season  with  Haddocks,  at  sixty  dollars  per 
month;  about  this  branch  of  his  claim,  there  is  no  contest; 
but  his  son,  only  sixteen  years  of  age,  also  served  the  entire 
season  on  the  vessel  as  driver,  who,  I  understand,  is  one  of 
the  crew,  and  who  in  a  small  row  boat  drives  the  fish  into  the 
seine  after  it  is  set.  The  boy,  also,  went  as  oarsman  in  other 
boats,  sometimes  steered  the  vessel  and  assisted  in  receiving 
on  board  the  fish,  and  in  discharging  them  at  Boothbay.  In 
fact,  he  did  all  kinds  of  work  on  board  the  vessel  in  the 
prosecution  of  the  fishery  that  a  boy  of  his  age  was  capable 
of  doing.  His  father  testifies  that  at  the  time  he  contracted 
with  Maddocks  to  serve  as  cook,  it  was  agreed  that  the  boy 
should  serve  on  board  at  $20  per  month.  Maddocks  denies 
any  such  agreement,  and  says  he  told  Coombs  that  he  would 
not  hire  the  boy,  but  that  afterwards  the  master  told  him 
he  had  hired  him  to  assist  the  crew,  who  were  mostly  shares- 
men,  and  that  the  crew  would  pay  his  wages  from  their  share 
of  the  catch,  and  that  his  wages,  by  an  understanding 
between  him  and  Coombs,  were  paid  to  Maddocks  by  the 
crew  from  their  shares,  and  that  he,  Maddocks,  is  therefore 
indebted  to  Coombs  for  the  boy's  wages,  but  that  there  is  no 
lien  therefor. 

I  do  not  deem  it  necessary  to  determine  which  of  these 
statements  is  correct,  as  in  my  view,  on  Haddocks  own  state- 
ment that  the  master  hired  the  boy,  he  having  performed  dur- 
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ing  the  fishing  season  on  board  the  vessel  the  services  above 
stated,  there  was  a  lien  for  these  services  upon  the  vessel. 
The  master  had  a  right,  with  the  sanction  of  the  owner,  thus 
to  employ  the  boy ;  and  the  fact,  that  the  owner  was  author- 
ized to  retain  the  amount  to  be  paid  for  the  services  from  the 
crew's  portion  of  the  catch,  does  not  exonerate  the  vessel  from 
liability.  The  lien  is  created  by  the  service ;  and  it  would 
require  the  clearest  and  most  precise  testimony  to  satisfy  a 
court  of  admiralty  that  for  seamen's  wages  there  was  no  lien 
upon  the  ship. 

October  twenty-eighth,  Sampson  received  of  Maddocks  two 
checks  drawn  on  a  Bath  Bank  for  $100  each  in  settlement  of 
his  claims,  including  his  son's  wages.  These  checks  were 
payable  December  first,  and  January  first,  and  it  is  admitted 
that  it  was  the  understanding  of  the  parties  that  they  were 
not  to  be  presented  to  the  bank  for  payment,  and  that  Mad- 
docks  was  without  funds  to  meet  them  when  they  became 
payable.  These  checks  were  therefore  merely  evidence  of 
Maddocks'  indebtment  to  Sampson,  and  fall  within  the  rule 
before  given. 

It  is  intimated  that  in  porgy  fishing  there  is  no  lien  for 
seaman's  wages.  It  appears  that  in  this  business  there  are 
two  classes  of  seamen  employed ;  sharesmen,  who  receive  for 
their  service  a  certain  proportion  of  the  catch,  and  a  second 
class  of  men,  who  are  hired  at  fixed  rates  of  wages,  either  by 
the  month  or  for  the  season.  These  steamers  are  employed 
cruising  for  fish  off  this  coast,  sometimes  30  to  50  miles  from 
the  shore,  following  the  fish,  which  are  found  in  large  schools 
and  taken  in  seines.  The  steamboats  generally  return  to  the 
shore  at  night  and  discharge  their  catch,  starting  again  early 
the  next  day.  It  is  unnecessary  to  determine  whether  shares- 
men  have  or  not  any  lien  on  the  vessel  for  their  services,  as 
each  of  the  libellants  were  to  be  paid  a  fixed  definite  sum  for 
their  services  on  this  steamer,  which  were  as  clearly  maritime, 
as  though  they  had  been  rendered  in  a  voyage  to  Cuba,  and 
being  thus  maritime,  a  lien  on  the  vessel  attended  them. 

Decree  for  lihellanU  with  costs. 
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JOSIAH  A.  BUCKNAM 

vs. 

DAVID  DUNN  AND  OLIVE  R.  GOSS. 

Degeubbb,  1877. 

1.  An  existing^  lien  upon  a  specific  parcel  of  a  bankrupt's  estate  may 
be  preserved  by  proving  the  claim  in  bankruptcy  and  having  the  lien 
allowed. 

2.  When  the  lien  is  so  allowed,  and  the  property  to  which  it 
attaches  is  sold  by  the  assignee  subject  to  the  lien,  the  purchaser 
takes  a  title  subject  to  the  same. 

3.  The  lien  creditor,  after  such  sale,  may  have  relief  in  equity  in 
the  District  Court  to  enforce  his  lien  against  the  property  in  a  suit 
against  the  purchasers  thereof. 

In  fequiTY.  Bill  by  a  creditor  of  a  bankrupt  to  enforce  a 
lien,  that  had  been  adjudged  to  exist  by  the  bankrupt  Court 
upon  a  parcel  of  the  bankrupt's  estate,  against  the  purchasers 
thereof  from  the  assignee,  who  sold  the  same  subject  to  the 
lien.     The  cause  was  heard  upon  bill,  answer  and  proof. 

Mr.  Joiiah  H.  2/rummond^  solicitor  for  the  orator. 

Mr.  David  Dunn^  solicitor  for  respondents. 

Fox,  J.  On  the  14th  of  May,  1874,  a  petition  was  filed  in 
bankruptcy  against  Daniel  M.  Gods,  and  he  was  subse- 
quently adjudged  a  bankrupt  by  this  Court,  and  the  com- 
plainant duly  appointed  assignee  of  his  estate. 

Goss  was  the  owner  of  the  right  in  equity  of  redemption 
of  a  certain  lot  of  land  in  Minot  in  this  district,  and  Buck- 
nam at  various  times  between  the  4th  of  November,  1873, 
and  the  81st  day  of  January,  1874,  furnished  materials  and 
labor  at  the  request  of  Goss,  for  the  erection  of  a  store  upon 
the  lot,  to  the  amount  of  ^84.81,  including  interest  and  cost 
of  suit,  for  which,  under  the  law  of  this  State,  he  had  a  lien 
upon  the  right  of  redemption  belonging  to  Goss. 

A  suit  to  enforce  such  lien  must  be  commenced  within 
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ninety  days  after  the  last  labor  is  performed  or  material  fur- 
nished, or  the  lien  therefor  is  dissolved. 

On  the  20th  of  April,  1874,  and  within  the  ninety  days, 
Bucknam  sued  out  his  writ  of  attachment  against  said  Goss 
to  secure  his  lien,  and  attached  thereon  all  of  said  Goss'  inter- 
est in  the  lot  and  the  building  thereon.  This  action  was 
returnable  to,  and  entered  at  the  September  term  of  the 
Supreme  Judicial  Court  for  the  County  of  Androscoggin, 
and  therein  continued  to  the  January  term,  when  the  plain- 
tiff discontinued  his  action.  If  the  same  had  proceeded  to 
judgment,  and  the  plaintiff  had  prevailed,  the  judgment 
therein  would  have  been  against  Goss  personally,  which 
could  have  been  satisfied  either  by  enforcing  the  lien  upon 
the  lot  and  buildings,  or  by  levy  on  any  other  property  of 
Goss. 

Prior  to  the  discontinuance  of  his  lien  suit,  on  January  1, 
1875,  Bucknam  proved  his  claim  in  bankruptcy  against  Goss' 
estate,  setting  forth  in  his  proof  the  nature  of  his  claim,  and 
the  commencement  and  pendency  of  his  action  therefor,  and 
claimed  to  prove  the  same  as  a  valid  and  existing  lien  for 
the  claim  and  costs  as  allowed  by  the  statute  of  this  State ; 
and  the  same  was  allowed  by  the  Court  in  bankruptcy,  as  a 
valid  lien  for  the  full  amount. 

On  the  26th  of  January,  Bucknam,  as  assignee,  petitioned 
the  Court  for  leave  to  sell  all  the  interest  which  he  had  as 
assignee  in  the  lot  and  store,  reciting  in  his  petition  the 
various  incumbrances,  and  among  others  "a  lien  claim  of 
$584.61  in  favor  of  Josiah  A.  Bucknam,  which  lien  claim  was 
duly  proved  January  1,  1875,"  and  prays  for  leave  to  sell 
subject  to  these  incumbrances :  and  a  sale  was  so  ordered  by 
the  Court.  The  license  enumerated  the  existing  incumbrances, 
and  among  others,  Bucknam's  lien  for  $584.61,  and  author- 
ized a  sale  subject  to  such  incumbrance.  The  sale  was  so 
made,  and  at  the  time  and  place  appointed,  David  Dunn 
became  the  purchaser  for  the  sum  of  eighty  dollars,  his  deed 
from  the  assignee  conveying  to  him  all  the  right,  title  and 
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interest  which  ^%  said  Josiah  A.  Bucknam,  have  and  hold  in 
my  said  capacity  of  assignee,  in  and  to  the  following  described 
premises,  *  *  the  same  being  subject  to  a  mortgage ;  *  * 
the  same  being  also  subject  to  a  lien  claim  in  favor  of  said 
Josiah  A.  Bucknam  of  $584.61  with  interest  and  taxes ;  and 
I  the  said  Josiah  A.  Bucknam  do  not  sell  and  convey,  nor 
waive  my  said  lien  claim;  but  my  said  lien  claim  is  to 
remain  in  full  force  in  me  and  my  heirs  and  assignees  for- 
ever ;  and  said  lien  claim  is  saved,  reserved  and  excepted  to 
me  and  my  heirs  and  assignees  forever ;  and  said  parcel  of 
land  is  conveyed  subject  to  my  said  lien  claim."  The  deed 
to  Dunn  has  never  been  recorded;  but  on  the  18th  of 
August,  1876,  Dunn  released  to  Olive  R.  Goes,  the  wife  of 
the  bankrupt,  all  Ids  right,  title  and  interest  in  the  premises. 

The  lien  of  Bucknam  on  the  premises  never  having  been 
in  any  way  adjusted,  he  now  brings  this  bill  in  equity  against 
Dunn  and  Mrs.  Goss  for  relief.  The  respondents  contend 
that  if  the  claim  was  originally  a  valid  lien  claim  on  these 
premises,  the  only  course  which  the  complainant  could  adopt 
was  to  prosecute  his  action,  commenced  within  the  ninety 
days,  to  final  judgment  and  execution  and  to  levy  on  the 
premises ;  that  by  discontinuing  the  action,  the  lien  was  lost, 
and  could  not  be  saved  or  protected  by  the  proof  of  the 
debt  as  a  lien  claim,  prior  to  such  discontinuance. 

It  is  very  certain  that  if  Goss  had  been  adjudged  bankrupt 
within  the  ninety  days,  the  proper  course  for  a  lien  claim- 
ant to  adopt  to  secure  his  rights  would  have  been  to  prove 
in  bankruptcy  his  debt  as  a  valid  lien  upon  the  estate  of  the 
bankrupt.  In  fact,  no  other  course  could  have  been  adopted 
without  the  sanction  of  the  Court  in  bankruptcy,  as  it  is 
discretionary  in  the  bankrupt  Court,  to  permit  lien  suits  to 
be  commenced  in  the  State  courts  after  bankruptcy  proceed- 
ings are  instituted.  Such  suits  are  attended  with  delay  and 
expense;  and  as  the  bankrupt  Court  is  by  the  act  fully 
empowered  to  ascertain  and  liquidate  all  liens,  it  may  well 
discharge  this  duty,  and  not  permit  suits  to  be  instituted  to 
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waste  the  property  in  its  hands.  When  a  lien  claim  is  thus 
proved  during  the  time  in  which,  by  the  State  law,  an  action 
may  be  instituted,  the  creditor  has  done  all  that  is  requisite 
for  the  security  and  protection  of  his  claim ;  if  allowed  by  the 
Court  as  a  lien  claim  upon  such  proof,  nothing  further 
remains  than  for  the  Court  in  bankruptcy,  at  the  proper  time, 
to  liquidate  the  claim,  either  from  the  general  assets  or  from 
the  property,  that  has  come  into  the  hands  of  the  Court, 
charged  with  this  incumbrance. 

The  lien  creditor,  however,  must  take  care,  if  the  debtor  is 
not  adjudged  a  bankrupt  within  the  ninety  days,  to  secure 
his  lien  within  that  time  by  suit  and  attachment  of  the  pro- 
perty, and  by  so  doing,  his  lien  is  saved  and  not  "dissolved." 
Such  a  suit  is,  in  fact,  an  extension  and  continuance  of  the 
lien  beyond  the  ninety  days,  and  is  thus  continued  in  full 
force  until  the  suit  is  finally  disposed  of;  and  in  the  opinion  of 
the  Court,  if  after  the  ninety  days,  and  before  any  final  dis- 
posal of  the  suit,  the  lien  creditor  elects  to  prove  his  demand 
as  a  preferred  claim  and  as  an  existing  lien,  he  may  so  proceed 
with  the  sanction  and  approval  of  the  Court  in  bankruptcy, 
and  with  the  same  effect  as  though  the  proof  had  thus  been 
made  within  the  ninety  days. 

On  January  1,  1875,  Bucknam's  claim  was  a  valid  lien 
claim  against  the  lot  and  building  by  reason  of  his  suit, 
which  he  had  instituted  within  the  ninety  days,  and  being 
then  pending,  he  could,  by  the  leave  of  the  Court  in  bank- 
ruptcy, have  proceeded  with  his  suit,  and  so  saved  his  lien ; 
or  he  could,  in  order  to  save  delay  and  expense,  place  before 
the  Court  his  demand  with  the  evidence  of  its  then  being  an 
existing  valid  lien,  and  pray  the  Court  to  recognize  and  pro- 
tect it  as  such. 

If  it  is  admitted  that,  on  January  first,  Bucknam  had  a  valid 
lien  for  this  claim  which  he  could  make  available  by  the 
prosecution  of  his  suit,  it  seems  to  the  Court  to  follow  as  a 
matter  of  course,  that  as  it  is  made  by  the  bankrupt  act  the 
duty  of  the  Court  to  ascertain  and  liquidate  all  liens,  the 
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Court  was  bound  to  receive  the  proof  of  this  being  then  an 
existing  lien,  to  determine  whether  such  was  or  not  the  fact, 
and  when  it  had  so  ascertained,  to  allow  the  claim  as  a  lien 
claim  with  all  the  rights  and  privileges  belonging  to  it  under 
the  bankrupt  law. 

It  is  of  no  consequence  what  is  the  nature,  character,  or 
origin  of  the  lien,  or  what  are  the  remedies  to  be  pursued 
under  the  provisions  of  the  State  law  for  its  enforcement ; 
the  only  question  is,  whether,  at  the  time  the  proof  is  offered, 
there  is  then  a  lien  which  has  attached  to  the  claim  for  its 
security ;  this  being  the  case,  and  so  determined  by  the  bank- 
rupt Court,  it  necessarily  follows  that  it  is  the  duty  of  the 
Court  to  protect  it  and  allow  the  claimant  the  full  benefit  of 
his  lien  upon  the  property. 

In  the  present  case,  these  respondents  are  not  in  a  position 
to  question  the  validity  of  this  lien.  The  Court,  whether 
rightfully  or  not,  has  allowed  this  claim  of  the  complain- 
ants as  a  valid  lien  upon  the  premises  in  question,  and  has 
ordered  the  sale  to  be  made,  subject  to  this  lien  and  claim  as 
a  valid  incumbrance  on  the  premises;  and  it  was  so  pur- 
chased by  Dunn,  he  well  knowing  of  this  order  of  the  Court ; 
and  he  has  accepted  a  deed  from  the  assignee,  which  fully 
sets  forth  this  among  other  incumbrances  on  the  premises, 
and  that  ^^the  sale  is  made  subject  thereto,  and  that  the  lien 
claim  is  saved,  reserved  and  excepted  to  said  Bucknam,  and 
is  to  remain  in  full  force." 

Claiming  underrsuch  a  conveyance,  Dunn  is  estopped  to 
deny  the  validity  of  this  lien  upon  the  property  thereby  con- 
veyed; and  as  Mrs.  Goss'  title  is  but  a  mere  quit  claim  and 
release  from  Dunn  of  his  right,  title  and  interest,  she  has 
acquired  no  greater  rights  than  Dunn  was  entitled  to  by  his 
conveyance.  Bronson  vs.  La  Crosse  ^  M,  Railroad  Co.^  2 
Wall.,  283. 

The  respondents  further  contend  that  if  the  complainant's 
claim  still  remains  a  valid  existing  lien  on  the  premises  to  them 
conveyed,  that  the  District  Court  has  no  jurisdiction  thereof 
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in  the  present  action.  They  claim  that,  the  assignee  having 
disposed  of  and  conyeyed  all  the  rights  in  the  premises  vested 
in  him  as  assignee,  subject  to  this  incumbrance,  the  District 
Court  has  parted  with  all  interest  therein,  and  that  the  com- 
plainant must  seek  his  redress  in  the  State  courts.  The  jur- 
isdiction of  this  Court  extends  to  all  acts,  matters  and  things 
to  be  done  under  and  in  virtue  of  the  bankruptcy,  until  the 
final  distribution  and  settlement  of  the  estate  of  the  bank- 
rupt and  the  close  of  proceedings  in  bankruptcy. 

I  admit  the  jurisdiction  of  the  State  court  in  this  behalf, 
but  I  am  of  opinion  that  the  District  Court,  in  this  proceeding 
may  still  afford  the  complainant  the  proper  relief.  The  bank- 
rupt act  having  conferred  upon  the  District  Court  authority 
to  ascertain  and  liquidate  all  liens,  when  a  lien  is  ascertained 
by  the  Court,  it  fails  to  accomplish  its  duty,  unless  it  com- 
pletes the  work  devolved  upon  it  by  liquidating  the  same ; 
and  the  power  to  liquidate  liens  includes  the  power  of  pay- 
ing the  same,  and  as  an  incident  to  such  payment,  a  power 
of  sale  of  the  property  charged  therewith,  in  order  that  the 
amount  of  the  lien  may  be  paid  thereby. 

Complete  jurisdiction  is  given  by  the  act  to  this  Court,  to 
accomplish  of  itself  all  the  purposes  of  the  law,  and  to  enable 
it,  independently  of  any  other  jurisdiction,  to  begin,  continue 
and  end  all  such  proceedings  as  may  be  necessary  and  pro- 
per to  accomplish  the  entire  settlement  of  the  bankrupt's 
estate.    Bump,  10  ed.,  826,  and  cases  there  cited. 

The  complainant  having  appealed  to  this  Court  for  the  pro- 
tection of  his  rights,  for  the  recognition  and  enforcement  of 
his  lien  as  security  for  his  demand,  and  the  Court  having 
allowed  his  claim  as  a  valid  lien  upon  the  premises,  taking 
precedence  of  any  interests  acquired  by  the  respondents,  and 
they  having  refused  to  satisfy  and  discharge  the  same,  it  is 
incumbent  on  the  Court  to  complete  and  consummate  the  lien, 
and  render  the  same  available  and  beneficial  to  the  complain- 
ant;  and  the  jurisdiction  of  the  Court,  having  once  attached, 
continues  until  the  desired  object  is  accomplished,  until  the 
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lien  is  liquidated  and  satisfied  out  of  the  premises  thereby 
incumbered. 

It  may  be  that  the  estate  which  is  subject  to  the  lien  will 
not,  upon  sale,  produce  sufficient,  after  payment  of  prior 
incumbrances,  to  fully  satisfy  the  complainant's  claim ;  any 
deficiency,  remaining  unpaid,  will  stand  as  a  debt  due  from 
the  bankrupt,  entitled  to  receive  its  dividend  with  other  cred- 
itors, payable  from  the  general  assets  of  the  estate.  The 
Court,  therefore,  before  it  can  finally  close  the  estate,  must 
ascertain  whether  the  property  incumbered  by  this  lien  will 
produce  sufficient  to  pay  the  full  amount  of  the  lien,  leaving 
the  general  estate  for  distribution  among  the  other  creditors, 
and  the  jurisdiction  of  the  District  Court  over  the  entire 
estate  remains  until  the  final  settlement  is  completed. 

Decree  for  Complainant. 


Be  E.  LONGFELLOW  &  SON. 

Januabt,  1878. 

1.  Assets  from  the  sale  of  incumbered  lands  of  a  bankrupt  should  be 
applied  to  eztin^^ish  the  incumbrances  in  the  order  of  their  priority. 

2.  When  incambrances  have  been  paid  upon  a  particular  parcel 
of  land  for  the  benefit  of  subsequent  grantees  of  different  interests 
in  the  same,  the  sum  so  paid  is  charfi^able,  in  the  inverse  order  of 
alienation,  to  the  most  recently  acquired  interest. 

lif  Bankbuftcy.  Petition  by  assignee  to  be  reimbursed 
out  of  the  proceeds  from  the  sale  of  incumbered  lands  for 
soms  paid  to  save  the  same  from  forfeiture. 

Mr.  H.  L.  Mitchell^  solicitor  for  assignees. 

Mr.  George  Walker  and  Mr.  Wm.  H.  McCrillis^  solicitors 
for  claimants  of  the  fund. 

Fox,  J.  This  is  a  petition  by  the  assignees  that  the  sum 
of  14028,  paid  by  them  by  leave  of  Court  from  the  general 
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assets  of  the  estate  to  redeem  the  right  in  equity  of  redeem- 
ing certain  timber  lands,  may  be  repaid  from  the  amount 
received  from  the  sale  of  said  lands,  and  now  in  the  hands  of 
the  Court. 

The  petition  in  bankruptcy  was  filed  against  the  bank- 
rupts, December  20,  1873,  and  at  that  time  the  lands  in 
question,  being  a  portion  of  Township  No.  4,  in  the  Bingham 
lands  in  Hancock  county,  were  subject  to  various  incum- 
brances, the  right  of  redemption  being  in  the  bankrupts. 

Four  of  these  incumbrances  are  alone  involved  in  this  inves- 
tigation : 

I.  A  mortgage  to  Amos  F.  Parlin  with  covenants  of  gen- 
eral warranty,  dated  October  15, 1869,  and  recorded  the  same 
day.  It  is  conceded  by  all  parties  that  Parlin's  rights  under 
this  mortgage  are  paramount  to  those  of  all  other  parties, 
and  that  he  must  first  be  fully  paid  from  the  proceeds  of  the 
land ;  nothing  further  need  be  said  in  relation  thereto. 

II.  A  conveyance  to  Shaw  Brothers,  by  deed  of  general 
warranty,  of  all  the  hemlock  timber  on  the  premises,  dated 
April  15th,  1871,  and  recorded  April  20th. 

III.  A  release  and  quit  claim  to  Peters  &  Co.,  dated  Jan- 
uary 12, 1872,  accompanied  by  a  bond  of  defeasance  on  pay- 
ment to  them  of  the  bankrupts'  indebtment,  and  which 
together  constituted  and  were  equivalent  to  a  mortgage  of 
the  premises. 

Prior  to  the  deed  to  Shaw  Brothers,  viz :  On  the  1st  of 
December  1870,  John  Shaw  attached,  on  a  writ  against  the 
Longfellows,  all  their  interest  in  the  premises.  This  attach- 
ment was  kept  in  full  force,  so  that  there  was  a  lien  upon 
the  premises  from  the  date  of  the  attachment  which  accom- 
panied the  judgment,  and  a  sale  of  all  the  right,  title  and 
interest  of  the  Longfellows  was  made  on  the  execution 
in  Shaw's  favor,  December  20,  1878,  subject  to  the  right 
of  redemption  by  the  Longfellows,  or  their  assigns,  within 
one  year  from  that  date;  if  not  so  redeemed,  John  Shaw, 
who  purchased  this  right  at  this  sale,  thereby  acquired  all 
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the  interests  which  the  Longfellows  had  in  the  premises 
on  December  1st,  1870,  and  Shaw  Brothers  and  Peters  &  Co. 
lost  all  benefit  and  advantage  by  virtue  of  the  conveyances 
to  them  after  December  1st,  1870. 

In  August,  1874,  the  assignees  commenced  a  bill  in  equity 
in  this  Court  against  all  of  these  parties  as  well  as  certain 
others  who  claimed  interests  in  the  premises,  to  have  their 
rights  and  the  amounts  respectively  due  to  them  ascertained 
and  determined,  praying  for  a  sale  of  the  premises  in  lots  of 
640  acres  each,  the  proceeds  to  be  deposited  in  Court,  subject 
to  the  rights  and  interests  of  the  various  parties. 

It  was  averred  that,  by  this  method  of  sale,  enough  would 
be  realized  to  pay  all  the  incumbrances  and  leave  several 
thousand  dollars  for  the  benefit  of  the  unsecured  creditors ; 
but  if  the  premises  were  sold  as  an  entirety,  subject  to  the 
various  incumbrances,  nothing  would  be  realized  for  the  ben- 
efit of  the  estate ;  each  and  all  of  the  respondents  protested 
against  any  sale  of  the  premises  which  would  in  any  way 
impair  their  security,  or  debar  them  from  enforcing  their 
just  claim,  or  require  them  to  receive  any  less  amount  than 
the  sum  justly  due,  or  for  any  less  amount  than  the  legal  and 
equitable  lien  thereon. 

The  parties  not  being  able  to  agree  upon  the  terms  of  sale, 
none  was  ordered  until  the  final  disposition  of  the  cause, 
when  the  amount  received  was  very  much  less  than  it  would 
have  been  if  a  sale  had  been  permitted  according  to  the 
prayer  of  the  bill  in  a  reasonable  time  after  it  was  filed, 
property  of  this  description  having  greatly  depreciated  in 
value. 

In  December,  1874,  prior  to  the  expiration  of  the  year  for 
redemption,  John  Shaw  notified  the  assignees,  as  well  as 
Shaw  Brothers  and  Peters  &  Co.,  that  if  the  required  amount 
to  redeem  was  not  paid  tor  him  before  the  year  expired,  he 
should,  henceforth  insist  upon  his  rights  under  the  laws  of 
Maine,  and  should  claim  the  estate,  and  not  allow  either  of 
the  parties  whose  rights  were  acquired  after  December  1st, 
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1870,  to  redeem  the  property.  Shaw  Bros,  and  Peters  &  Co. 
were  each  ready  and  willing  for  their  own  purposes  to  redeem 
the  premises  from  John  Shaw,  but  were  each  unwilling  that 
the  other  party  should  acquire  John  Shaw's  title,  being 
apprehensive  that  his  own  rights  might  thereby  be  endan- 
gered ;  and  each  party  repeatedly  applied  to  the  assignees, 
urging  them  to  redeem,  as  they  held  in  their  hands  funds 
belonging  to  the  estate  sufficient  for  that  purpose. 

The  assignees  were  alike  unwilling  thus  to  use  these  funds, 
excepting  upon  some  agreement  that  it  should  be  done  for 
the  common  benefit  of  all  parties  interested,  and  in  the 
course  of  the  equity  proceedings,  as  a  charge  upon  the  prem- 
ises, to  be  refunded  to  the  estate  from  the  proceeds  realized 
by  a  sale  of  the  township.  A  petition  was  thereupon  pre- 
pared by  the  assignees,  somewhat  loose  and  informal  in  its 
terms,  which  was  presented  to  this  Court,  December  8, 1874, 
for  its  sanction,  representing  that  it  would  be  for  the  best 
interest  of  the  creditors  to  redeem  the  premises  from  the 
Shaw  levy  by  payment  of  the  amount  due  thereon.  This 
petition  was  not  filed  under  the  provisions  of  General  Order 
XVII,  and  the  notice  thereby  required  was  not  given ;  but 
it  was  rather  in  the  nature  of  a  proceeding  in  the  equity 
eause,  and  notice  was  given  only  to  the  parties  to  said  cause, 
as  they  were  the  only  ones  to  be  affected  thereby. 

Mr.  McCrillis,  counsel  for  Shaw  Brothers,  appeared  with 
the  counsel  of  the  assignees  before  the  Court ;  and  it  was 
shown  to  the  Court  that  the  counsel  of  Peters  &  Co.,  in  their 
behalf,  approved  of  the  proceedings  by  the  assignees  that 
they  should  advance  from  the  funds  in  their  hands  belong- 
ing to  the  estate  the  amount  required,  and  the  Court  there- 
upon, with  the  assent  of  all  parties,  authorized  them  to 
apply  this  amount  for  the  time  being  for  the  benefit  of  the 
several  parties  interested  in  these  premises,  and  to  be  bene- 
fitted by  the  removal  of  this  incumbrance,  all  parties  intend* 
ing  that,  when  the  premises  were  sold,  the  amount  should  be 
restored  to  the  general  funds;  that  such  was  the  purpose 
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and  iDtention  of  all  these  parties  is  manifest  by  the  fact  that 
the  redemption  was  thus  obtained  at  the  intercession  of 
Shaw  Brothers  and  Peters  &  Co.,  and  they  thus  became 
parties  to,  and  approyed  of  the  plan,  and  requested  the  Court 
to  empower  the  assignees  thus  to  use  the  funds  of  the  estate. 

K  the  redemption  was  only  for  the  benefit  of  the  unse- 
cured creditors,  the  assignees  had  full  authority  to  act  in 
their  behalf  to  redeem  or  not,  as  they  saw  fit,  with  the  sanc- 
tion of  the  bankrupt  Court,  and  parties  who  were  interested 
in  prior  incumbrances  could  not  in  any  way  control  such 
action  of  the  assignees.  Neither  their  assent  or  their  pro- 
test would  avail  to  govern  the  assignees,  if  they  were  acting 
in  behalf  of  the  general  creditors  only ;  if  the  object  and  pur- 
pose of  the  assignees  in  redeeming  the  premises  was  merely 
far  tbe  advantage  of  the  unsecured  creditors,  they  would 
never  have  called  upon  Shaw  Brothers  and  Peters  &  Co.  to 
aid  in  the  matter,  appear  before  the  Court  and  request  the 
Court  to  authorize  the  assignees  to  redeem  the  property.  The 
great  interest  they  had  at  stake  and  their  conduct  through- 
out the  aJBfair  should  satisfy  any  one  that  they  never  contem- 
plated the  assignees  were  thus  acting  solely  for  the  unsecured 
creditors;  but  the  rather  that  they  were  making  this  advance 
temporarily  from  the  funds  in  their  hands  as  one  step  in  the 
equity  cause  for  the  common  benefit  and  advantage  of  all 
parties  interested,  to  relieve  from  this  incumbrance,  the 
amount  to  be  restored  from. the  proceeds  of  the  estate  when 
realized. 

Peters  &  Co.  are  the  only  parties  who  have  derived  any 
benefit  from  the  redemption  of  the  Shaw  levy.  If  it  had 
not  been  redeemed,  they  would  have  lost  their  entire  claim 
in  the  premises ;  and  by  its  payment  their  security  has  been 
saved,  and  a  large  amount,  over  and  beyond  that  paid  to 
Shaw,  will  be  coming  to  them  from  the  sale  of  the  mortgaged 
estates,  though  not  sufficient  to  satisfy  their  demand,  as  the 
incumbrance  was  one  which  they  necessarily  must  and  would 
themselves  have  discharged,  unless  it  had  been  done  by  the 
16 
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assignees  at  their  request;  and  as  they  thus  reap  all  the 
advantages  therefrom,  it  would  seem  but  equitable  that  they 
should  allow  the  amount,  which  the  assignees  have  thus 
appropriated  for  their  sole  benefit,  to  be  returned  from  the 
proceeds  of  the  sale  of  the  premises  to  the  fund  from  which 
it  was  thus  withdrawn. 

It  is  chiimed  in  argument,  that  Peters  &  Co.  might  them- 
selves have  advanced  the  requisite  amount  to  John  Shaw, 
and  have  taken  from  him  an  assignment  of  his  title,  and 
that  they  would  thereby  have  acquired  an  absolute  title  to 
the  premises.  If  they,  by  so  doing,  could  have  acquired  such 
a  title,  it  is  diflBcult  to  perceive  what  greater  advantage  they 
would  have  derived  than  they  will  have  obtained  by  the 
assignees  having  paid  the  amount,  if  it  shall  be  refunded  to 
them  from  the  proceeds  of  the  sale.  If  Peters  &  Co.  had 
paid  it,  they  would  have  advanced  just  so  much  more  money 
from  their  own  means ;  they  would  have  incurred  this  addi- 
tional expenditure  on  account  of  the  property,  and  in  final 
settlement,  after  reimbursing  themselves  the  amount  paid  by 
them  to  John  Shaw,  they  would  have  realized  no  more  than 
they  will  if  the  amount  is  repaid  to  the  assignees. 

But  it  cannot  be  admitted  that  a  court  of  equity  would 
have  allowed  Peters  &  Co.,  while  a  bill  was  pending  for  the 
adjustment  and  payment  of  all  claims  upon  the  property,  by 
a  purchase  from  Shaw  to  have  acquired  any  absolute  title 
under  John  Shaw  to  the  exclusion  of  the  assignees,  or  Shaw 
Brothers ;  if  they  had  procured  this  title,  the  Court  in  equity 
would  have  restricted  the  rights  of  Peters  &  Co.  to  a  simple 
right  of  priority  of  payment,  when  the  estate  was  sold,  of  the 
amount  advanced  therefor  to  John  Shaw. 

The  assignees  had  by  their  bill  in  equity  submitted  to  the 
Court  the  determination  of  the  rights  in  the  premises  of  all 
parties,  and  had  prayed  for  a  license  to  sell  the  premises  for 
the  payment  of  these  demands  according  to  their  priorities. 
The  Court,  therefore,  having  the  custody  and  control  of  the 
property  with  all  parties  present  for  a  determination  of  their 
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rights,  would  never  have  permitted  one  party,  by  acquiring 
any  outstanding  incumbrance,  to  defeat  the  purpose  and 
object  of  the  bill,  and  commit  so  gross  a  fraud  upon  all  other 
parties  by  such  a  title  acquired  during  the  pendency  of  the 
cause.  Pendente  lite  nihil  innovetur.  It  is  also  contended 
that  Peters  &  Co.  will  be  injured  by  the  doings  of  the 
assignees,  if  they  are  required  to  allow  this  amount,  as  they 
are  deprived  of  contribution  from  Shaw  Brothers,  whose  title 
was  also  subject  to  John  Shaw's  claim  for  a  prop<5rtion  of 
the  amount  thus  paid ;  but  this,  in  my  view,  was  not  the  true 
relation  of  these  parties,  as  Shaw  Brothers  would  not  have 
been  liable  for  contribution,  if  Peters  &  Co.  had  themselves 
redeemed  the  property  from  John  Shaw. 

The  title  of  Shaw  Brothei-s  was  to  all  the  hemlock  timber 
by  deed  of  warranty,  April  15,  1871,  duly  recorded.  Peters 
&  Co.'s  title  was  subsequent,  viz.:  January  12,  1872,  by 
quitclaim  deed.  Although  John  Shaw's  title  was  prior  to, 
and  had  precedence  of  both  these  parties,  yet,  as  Peters  &  Co. 
acquired  their  title  by  quitclaim  posterior  to  Shaw  Brothers, 
it  is  well  settled  in  this  country,  that,  in  such  case,  the  parcel 
last  sold  is  chargeable  with  the  whole  amount  of  the  incum- 
brance, the  rule  being,  that  when  lands  subject  to  an  incum- 
brance are  sold  to  different  parties  at  diflferent  times,  those 
last  sold  are  primarily  liable  to  the  payment  of  the  incum- 
brance, which,  although  a  lien  on  the  whole,  is  chargeable  on 
each  parcel  in  the  inverse  order  of  its  alienation. 

I  am  aware  that  Judge  Story  in  his  Equity  Jurisprudence, 
Volume  2,  §  1283,  a,  questions  this  rule,  and  is  of  opinion 
that  it  is  not  in  accordance  with  English  authority ;  but  his 
doubts  have  not  been  sanctioned  by  the  American  courts, 
with  but  one  or  two  exceptions,  and  the  rule  is  approved  by 
a  very  large  number  of  the  most  authoritative  State  tribu- 
nals. A  few  cases  only  need  be  cited.  Wallace  vs.  Stevens^ 
64  Me.,  226;  Lyman  vs.  Lyman^  32  Vt,  79;  Chase  vs.  Wood- 
bury^ 6  Gush.,  143;  Q^eorge  vs.  Woody  9  Allen,  80  ;  CIowb  vs. 
Dickenson^  5  Johns.  Ch.,  235. 
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The  same  rule  is  laid  down  by  the  courts  of  New  Jersey, 
Pennsylvania,  Ohio,  Georgia,  Virginia,  Alabama,  Tennessee, 
Mississippi,  and  South  Carolina.  Any  elaim,  therefore,  by 
Peters  &  Co.  for  contribution  from  Shaw  Brothers,  would 
have  been  of  no  avail.  And  if  Shaw  Brothers  had  redeemed 
from  John  Shaw,  they  could  have  enforced  their  claim  for 
the  full  amount  paid  against  the  interest  of  Peters  &  Co.  in 
the  premises,  or  have  acquired  a  valid  indefeasible  title 
thereto.  • 

The  case,  therefore,  is  simply  this :  The  assignees  for  the 
benefit  of  all  parties  interested  in  the  estate,  while  a  bill  in 
equity  was  pending  for  the  determination  of  their  rights  and 
for  a  sale  of  the  property,  has,  with  the  approval  of  the  Court 
in  equity,  removed  an  incumbrance  from  the  property  by 
applying  the  general  funds  in  their  hands  to  this  purpose. 
The  respondents,  Peters  &  Co.,  would  have  paid  the  same 
amount  from  their  own  funds  and  discharged  this  incum- 
brance, if  the  assignees  had  failed  to  do  it ;  and  they  are  the 
only  parties  who  have  profited  by  the  discharge  of  the  incum- 
brance. The  assignees  now  pray  for  a  return  of  the  amount 
so  paid;  and  I  hold  that  justice  and  equity  require  that  the 

amount  should  be  refunded. 

And  it  18  80  ordered. 


ORRISON  BURRILL,  Assignee, 

vs. 
OTIS  W.  LAWRY. 

Febbuart,  1S78. 

[Affirmed  on  appeal.] 

1.  It  is  fraud  at  common  law  for  one  partner  to  convesr*  to  his 
copartner  all  the  Interest  of  the  former  in  the  partnership  assets 
when  both  are  actuated  by  the  double  motive  to  protect  the  property 
conveyed  from  threatened  attachment  and  to  avoid  a  disturbance  of 
the  firm  business. 
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2.  A  jadgment,  rendered  in  a  State  court  against  a  creditor 
in  his  suit  against  one  for  knowingly  aiding  a  debtor  to  fraudulently 
transfer  and  conceal  his  property,  is  neither  admissible  in  evidence 
in,  nor  a  bar  to,  a  suit  by  the  assignee  in  bankruptcy  of  such  debtor 
for  the  recovery  of  the  property  so  transferred  or  concealed. 

S.  A  fraudulent  transfer  by  a  bankrupt  of  his  property  is  not 
ratified  by  the  marshal,  as  messenger,  taking  some  part  of  the  price 
agreed  to  be  paid  for  it,  and  may  be  repudiated  by  the  assignee. 

Is  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Wil- 
liam P.  Farnsworth,  to  recover  the  value  of  his  interest  in 
firm  assets  fraudulently  conveyed  to  the  respondent,  his 
copartner,  with  intent  to  hinder,  defeat,  delay,  and  defraud 
his  creditors. 

Mr,  Simon  S.  Brown^  solicitor  for  the  orator. 

Mr.  David  D.  Stuart^  solicitor  for  respondent. 

Fox,  J.  Farnsworth  was  adjudged  a  bankrupt  July  25,. 
1876,  on  an  involuntary  petition,  filed  June  19th,  and  the 
complainant  was  duly  appointed  assignee,  and  now  brings 
this  bill  to  invalidate  an  assignment  made  by  the  bankrupt 
to  the  respondent  April  26,  1876,  of  all  his  interest  in  the 
copartnership  effects  of  O.  W.  Lawry  &  Co.,  a  firm  com- 
posed of  the  bankrupt  and  said  Lawry. 

It  is  claimed  in  the  bill : 

L  That  this  assignment  was  made  in  fraud  of  Farns- 
worth's  creditors,  and  for  the  purpose  of  delaying  and  hin- 
dering them  in  collecting  their  demands,  and  that  the  consid- 
eration therefor  was  grossly  inadequate. 

II.  That  Farnsworth  was  indebted  to  Lawrv  and  he 
thereby  obtained  a  preference  in  fraud  of  the  bankrupt  act. 

The  answer  denies  all  fraud  and  fraudulent  preference, 
and  avers  that  the  bankrupt  was  not  indebted  to  the  respon- 
dent, but  that  the  respondent,  ''being  of  opinion  and  belief 
that  he  could  manage  the  business  of  said  copartnership  bet- 
ter alone  than  in  company  with  said  Farnsworth,  and  that,  if 
said  copartnership  continued,  it  would  soon  be  unable  to 
pay  the  partnership  debts   with  the  partnership  property, 
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believed  his  only  prudent  course  was  to  buy  said  Farnsworth 
out  and  get  rid  of  him ;  and  that  he  did  so,  paying  him  in  cash 
the  full  value  of  his  interest  and  more  too,  more  than  any 
other  person  could  have  possibly  afforded  to  pay." 

Farnsworth  was  a  tailor,  and  in  May,  1873,  formed  a 
copartnership,  with  Jos.  M.  Fogg,  for  carrying  on  the  clothing 
business  at  Fairfield.  They  continued  in  trade  until  Octo- 
ber 18,  1875,  when  the  respondent  purchased  the  interest  of 
Fogg,  and  a  new  firm  was  formed,  under  the  style  of  O.  W. 
Lawry  &  Co.,  between  said  Lawry  and  Farnsworth.  Fogg 
received  for  his  interest  in  the  firm  of  Wm.  P.  Farnsworth  & 
Co.  nearly  $2,300,  with  Lawry's  agreement  to  indemnify  him 
against  firm  liabilities  to  the  extent  of  $3,000.  The  debts, 
in  fact,  amounted  to  $8,400.  At  this  time  Farnsworth  was 
indebted  to  Fogg  in  the  sum  of  $900,  for  which  Fogg  received 
Farnsworth's  note  on  six  months  with  a  mortgage  on  his 
interest  in  the  stock  belonging  to  the  firm.  This  note  was 
not  paid  at  maturity,  and  the  mortgage  security  was  of  but 
little  account,  as  most  of  the  goods  were  disposed  of  before 
the  note  became  payable. 

Fogg  on  the  twenty-fifth  of  April  commenced  an  action 
upon  this  note,  and  placed  his  writ,  on  that  day,  in  the  hands 
of  an  ofiicer  with  instructions  indorsed  thereon,  "to  attach 
defendant's  interest  in  the  stock  of  goods  in  store  at  Fairfield 
village."  There  is  not  entire  harmony  in  the  statements  of 
all  the  witnesses  as  to  what  was  said  or  done  after  defendant 
received  notice  of  this  suit ;  but  from  a  careful  examination 
of  all  the  evidence,  I  find,  that  on  the  afternoon  of  April 
twenty-fifth,  the  ofiicer  notified  the  defendant  and  Farns- 
worth of  this  suit,  and  his  instructions  therein  ;  that  defend- 
ant denied  the  right  of  the  plaintiff  to  make  such  an  attach- 
ment; that  he  went  with  the  officer  to  the  attorney  of  Fogg, 
who  explained  to  him  his  views  of  the  law,  reading  to  him 
from  some  of  the  opinions  of  the  Supreme  Court  of  this  State ; 
that  defendant  had  not  then  consulted  with  any  other  attor- 
ney, and  as  it  was  getting  late,  he  thereupon  agreed  with  the 
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ofiScer  and  the  attorney  of  Fogg,  "to  let  the  matter  rest  just 
as  it  was  till  morning,  and  he  would  then  do  one  of  two 
things,  either  turn  out  an  amount  of  goods  sufficient  to  pay 
the  debt,  or  get  a  receipt  for  the  same,"  and  this  was  assented 
to  by  the  officer  and  attorney. 

In  course  of  the  evening,  respondent  consulted  with  another 
attorney,  and,  upon  his  advice,  as  it  is  said,  the  respondent 
purchased  all  of  Farnsworth's  interest  in  the  copartnership 
effects  for  $400,  taking  a  bill  of  sale,  and  agreeing  to  pay  all 
the  company  liabilities.  No  account  of  stock,  or  of  the  debts 
due  to  or  from  the  firm,  was  taken ;  but  this  sum  of  $400  was 
agreed  upon  by  the  parties  as  the  fair  value  of  Farnsworth's 
interest  in  the  firm  ;  and  this  amount  was  then  paid  to  him 
in  cash  by  the  respondent,  by  whom,  the  next  day,  when  the 
officer  called  upon  him,  the  stock  was  claimed  as  his  sole  and 
absolute  property. 

Farnsworth's  purpose,  it  is  most  manifest,  was,  by  this 
transaction,  to  defeat  and  prevent  an  attachment  by  Fogg  of 
his  interest  in  the  firm,  and  to  have  the  business  continue  to 
be  carried  on  by  respondent,  who  agreed  to  employ  Farns- 
worth  as  a  cutter  at  the  rate  of  fifteen  dollars  per  week. 

Lawry  knew  that  Farnsworth  was  insolvent,  and  that  suit 
had  been  instituted  on  this  note  of  $900 ;  and  he  could  not 
but  have  understood  the  motives  which  actuated  Farnsworth 
in  thus  disposing  of  his  interest  in  the  firm,  and  while  he,  no 
doubt,  was  anxious  to  relieve  the  business  from  the  trouble 
which  would  attend  an  attachment  of  Farnsworth's  interest, 
he  was  also  ready  and  willing  to  assist  him  in  defeating  Fogg 
from  obtaining  any  security  for  any  portion  of  liis  claim. 
If  his  sole  motive  in  buying  out  Fogg's  interest  was  the 
protection  of  his  own  interest,  the  least  he  could  have  done, 
after  the  express  agreement  made  by  him  with  the  officer 
and  the  attorney  of  Fogg  that  matters  should  remain  as  they 
were  till  morning,  would  have  been  to  retain  the  $400  to  pay 
Fogg,  as  and  for  Farnsworth's  interest  in  the  concern ;  but 
instead  of  so  doing,  after  the  payment  of  this  sum  to  Farns- 
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worth,  it  was  returned  to  Lawry  to  be  kept  in  his  safe  subject 
to  the  control  of  Farnsworth,  by  whom  the  larger  portion  of 
it  was  withdrawn  from  time  to  time  as  he  called  for  it. 

It  is  but  seldom  that  a  court  is  called  upon  to  sanction 
such  dishonest  and  dishonorable  conduct  as  that  of  the  res- 
pondent and  Farnsworth ;  and  no  authority  has  been  produced 
which,  in  the  opinion  of  the  Court,  affords  the  slightest  jus- 
tification therefor.  It  is  said,  it  was  but  a  race  of  diligence 
between  the  defendant  to  protect  his  interest  as  a  partner  in 
the  copartnership  effects,  and  a  creditor  of  one  member  of 
the  firm  to  secure  his  demand  by  an  attachment  of  the  debt- 
or's interest  in  the  firm  estate ;  but  the  answer  to  this  sug^ 
gestion  is,  that  the  law  had  already  provided  what  it  deemed 
an  adequate  protection  to  the  partner,  in  case  the  interest  of 
his  copartner  should  be  taken  on  legal  process. 

Such  a  creditor  would,  by  so  doing,  obtain  only  the  intei^ 
est  of  his  debtor,  as  one  of  the  firm  in  the  estate  of  the  firm, 
after  the  other  members  of  the  firm  had  been  indemnified 
from  the  firm  estate  against  the  partnership  debts,  as  well  as 
their  own  claims  against  the  firm,  for  all  which  they  had  a 
lien  upon  the  partnership  property;  whatever  might  remain 
belonging  to  the  debtor,  the  law  had  declared  should  be  sub- 
ject to  the  claims  of  the  creditor  of  the  individual  member 
of  the  firm.  Such  an  interest  was  attachable,  and  any 
scheme  of  the  parties,  to  place  the  same  beyond  reach  of  legal 
process  and  to  defeat  the  individual  creditor  in  obtaining 
security  for  his  claim,  was  clearly  fraudulent  at  common  law, 
and  is  also  denounced  by  the  express  provisions  of  the  bank- 
rupt act. 

The  respondent  might  have  sustained  loss  and  inconven- 
ience, if  the  copartnership  had  been  dissolved  by  the  attach- 
ment and  sale  of  Farnsworth's  interest  in  the  concern.  The 
business  would  certainly  have  been  thereby  interrupted; 
but  the  risk  of  such  losses  necessarily  attend  all  copartner- 
ships, and  the  law  has  never  yet  afforded  any  protection 
therefrom,  and  will  not  justify  a  partner  in  so  conducting 
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with  his  insolvent  copartner  and  the  estate,  as  to  defeat  an 
individual  creditor  when  endeavoring  to  obtain  security,  by 
legal  process,  from  the  interest  of  his  debtor  in  the  firm,  which 
might  otherwise  be  applied  to  the  satisfaction  of  his  demand* 

In  the  opinion  of  the  Court,  Farnsworth  and  Lawry  were 
alike  actuated  by  the  double  purpose,  to  prevent  Fogg  obtain- 
ing security  for  his  demand,  as  well  as  to  avoid  the  dis- 
turbance of  the  firm  business  by  the  attachment;  and  under 
such  circumstances,  when  one  of  the  motives  which  prompts 
a  conveyance  is  to  hinder  and  defeat  creditors,  such  a  trans- 
fer is  certainly  fraudulent  at  common  law,  although  other 
considerations  may  also  have  induced  the  conveyance. 

The  case  of  Crowninshidd  vs.  Kittridge^  7  Met.,  520,  sus- 
tains this  proposition  in  its  fullest  extent.  See  also  Kimball 
vs.  Thompson^  4  Cush.,  44.  '  I  am  aware  that  Lawry  in  his 
testimony  insists  that  his  sole  motive  in  the  transaction  was 
to  protect  his  interest  in  the  firm  ;  but  little  reliance  should 
be  given  to  his  statements  as  to  his  motives,  after  the 
deception  and  falsehood  practiced  by  him  upon  the  officers 
and  attorney,  which  although  denied  by  him  under  oath,  are 
proved  by  the  positive  testimony  of  two  disinterested  wit- 
nesses. 

It  appears  that,  after  Fogg's  note  became  payable,  he  called 
upon  Lawry  and  Farnsworth  to  assist  him  in  selecting  the 
goods  which  were  on  hand  at  the  time  of  the  execution  of 
the  mortgage,  that  conveyed  Farnsworth 's  interest  therein^ 
but  that  neither  of  them  would  render  him  any  aid  in  his 
effort  to  get  possession  of  the  property ;  that  after  the  officer 
had  informed  them  of  his  instruction,  Lawry,  by  falsehood 
delayed  the  attachment,  and  during  this  time,  at  Farns- 
worth's  suggestion,  as  he  says,  the  trade  was  made  and  com- 
pleted between  them  for  Lawry's  purchase  of  Farnsworth's 
interest  in  the  firm,  for  the  sum  of  $400,  without  taking  any 
account  of  stock,  or  of  the  firm  debts  or  assets,  and  with 
such  haste  and  ^  little  knowledge  of  the  real  condition  of 
the  business,  that  Lawry  now  contends  that  he  paid  much 


284  DISTRICT   COURT, 

Burrill  vs.  Lawry. 

more  than  this  interest  was  actually  worth,  although,  only 
six  months  previous,  and  with  little  or  no  material  change  in 
the  situation  of  the  firm,  he  bad  paid  Fogg,  the  retiring 
partner,  nearly  $2,800  for  his  interest  in  the  concern. 

Farnsworth  paid  no  part  of  the  amount  thus  received  by 
him  from  Lawry  to  Fogg ;  but  the  whole  was  returned  to 
Lawry  for  safe  keeping,  and  by  him  deposited  in  his  safe, 
the  whole  being  thus  placed  beyond  ordinary  process,  but  in 
Lawry's  control,  so  that  he  might  probably  be  able  to  pro- 
tect himself,  if  Fogg  should  persist  in  his  attachment  and 
break  up  the  partnership. 

The  inevitable  result  of  these  proceedings  was  to  defeat 
Fogg's  attachment ;  and  it  is  but  reasonable  to  hold  these 
parties  chargeable  with  having  contemplated  the  result  which 
they  have  thus  accomplished ;  and  they,  therefore,  must  be 
considered  as  guilty  of  intending  to  hinder  and  delay  this 
creditor  in  obtaining  security  for  his  demand,  and  which,  the 
Court  entertains  no  doubt,  was  a  motive  with  them  both  full 
as  cogent  as  their  purpose  to  protect  the  interests  of  Lawry 
in  the  firm  estate. 

Gases  from  Maine  and  Massachusetts  reports  have  been 
referred  to  by  the  learned  counsel  in  defence,  in  which  a 
creditor  has  been  sustained  in  receiving  from  his  debtor  pay- 
ment of  a  bona  fide  indebtment,  although  one  purpose  of  the 
debtor  in  so  doing  was  to  prevent  other  creditors  from  being 
paid.  All  such  cases  are  wholly  different  from  the  present, 
as  in  each  of  them  there  was  an  existing  bona  fide  debt, 
actually  paid ;  and  the  common  law  has  always  sanctioned  a 
preference  of  creditors,  although  it  may  have  absorbed  all 
the  debtor's  estate  to  the  exclusion  of  all  other  creditors. 

No  such  element  of  indebtment  from  Farnsworth  to  Lawry 
is  claimed  by  the  parties  to  this  conveyance  to  have  here 
existed ;  Lawry  in  his  answer  denies  that  he  was  at  that 
time  a  creditor  of  Farnsworth ;  and  the  Court  is  well  satis- 
fied that  it  was  the  intention  of  the  parties  to  defeat  the 
attachment  of  the  debtor's  interest  in  the  firm  estate  as  con- 
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templated  by  the  creditor,  and  which  the  law  had  made 
liable  to  be  so  appropriated. 

It  is  also  claimed  that  the  transfer  by  Farnsworth  of  all 
his  interest  in  the  copartnership  eifects  was  a  fraudulent 
preference  of  Lawry,  as  a  creditor,  within  the  meaning  and 
intent  of  the  provisions  of  the  bankrupt  act ;  it  being  con- 
tended that  Lawry  was  a  creditor  of  Farnsworth  for  one 
half  of  the  amount  paid  by  him.  in  discharge  of  the  liabilities 
of  W.  P.  Farnsworth  &  Co.,  and  which  sum  was  paid  to 
him  by  Farnsworth's  release  of  all  his  interest  in  the  partner- 
ship effects  of  O.  W.  Lawry  &  Co.  Some  ground  for  this 
view  is  found  in  Farnsworth's  statement  on  his  examination. 
He  says  ''Lawry  was  to  furnish  enough  money  to  pay  my 
half  of  the  outstanding  bills."  As  the  conclusion,  that  the 
sale  was  invalid  at  common  law,  is  decisive  of  the  cause,  it 
becomes  unnecessary  for  the  Court  to  examine  and  pass  upon 
this  objection. 

It  appears  that  Fogg  commenced  an  action  in  the  State 
Court  against  Lawry  to  recover  of  him,  under  the  provisions 
of  §  61  of  c.  113,  R.  S.,  1871,  for  knowingly  aiding  Farns- 
worth in  fraudulently  transferring  and  concealing  his  prop- 
erty, double  the  value  of  the  property.  This  action  was  not 
maintained ;  but  it  is  relied  upon,  in  the  answer,  as  a  defence 
to  the  present  suit. 

It  is  sufficient  to  remark  that  the  judgment  in  the  suit  of 
Vogg  V.  Lawry  is  not  admissible  in  this  cause,  and  can  have 
no  effect  in  a  controversy  between  the  assignee  in  bank- 
ruptcy, who  represents  all  the  creditors  of  the  bankrupt,  and 
Lawry,  who  was  successful  in  the  State  Court.  The  fact, 
that  Fogg  is  the  only  creditor  who  has  proved  his  claim,  is 
of  no  consequence,  as  there  are  many  other  creditors  who 
may  hereafter  establish  their  right  to  share  the  assets  if  any 
shall  come  to  the  assignee. 

At  the  argument,  it  was  claimed  that  a  part  of  the  $400 
paid  by  Lawry  to  Farnsworth,  viz.:  195.67,  ^^-as  paid  to 
the  United  States  marshal,  as  messenger,  by  Farnsworth  when 
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called  upon  to  surrender  his  estate,  and  that,  as  this  sum  has 
never  been  tendered  back  to  the  respondent,  the  transfer  here 
impeached  must  be  deemed  to  have  been  ratified  and  con- 
firmed by  complainant. 

No  such  question  is  presented  by  the  pleading^.  It  is  not 
alluded  to  in  any  way  in  the  answer ;  nor  does  it  appear  that 
the  complainant  has  ever  received  any  part  of  this  sum  from 
the  marshal.  There  is  no  Bvidence  as  to  the  disposition 
made  by  the  marshal  of  this  sura,  nor  whether  it  was  or  not 
restored  by  him  to  Farnsworth  or  the  respondent  after  the 
complainant's  demand  upon  the  latter  in  writing  for  the 
property  before  this  suit  was  instituted,  or  whether  it  is  or  not 
still  in  the  marshal's  hands  subject  to  the  respondent's  control. 
Quod  non  apparet  non  est.  It  is  not  established  that  the 
complainant  has  in  any  way  aflRrmed  the  transfer  of  this 
interest  in  the  firm  estate  of  O.  W.  Lawry  &  Co.,  which,  in 
the  opinion  of  the  Court,  was  fraudulent  and  void  against  the 
creditors  of  Farnsworth. 

TTie  case  is  referred  to  Mr.  Register  Hamlin  to  ascertain 
and  report  the  fair  cash  value  of  the  interest  of  said  bankrupt 
in  the  estate  of  0.  W.  Lawry  ^  Co.^  thus  fraudulently  con- 
veyed to  said  0.  W.  Lawry. 


FRITZ  H.  JORDAN  vs.  EATON  AND  O'BRION. 

Mabch,  1878. 

1.  To  determine  the  truth  from  contradictory  statements,   the 

court  win  consider  which  statement  is  the  more  probable,  aided  by 
such  corroborative  evidence  as  there  may  be. 

2.  The  dama^res,  for  breach  of  a  charter  by  the  shipper,  is  the 
difference  between  the  price  stipulated  and  the  freight  that  could  be 
obtained  for  the  same  voyage  by  reasonable  diligence. 

In  Admiralty.  Libel  in  personam^  in  behalf  of  the  own- 
ers of  a  vessel  against  the  shippers  for  breach  of  charter  in 
not  furnishing  cargo  as  stipulated. 
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The  answer  denied  the  terms  of  the  charter  to  be  as  aver* 
red  in  the  libel,  and  denied  any  breach  of  charter  as  agreed 
to  by  the  respondents. 

Mr.  Geo.  JS.  Bird  and  Mr,  William  W.  Thomas^  proctors 
for  libellant. 

Mr.  Hanno  W.  Gage  and  Mr.  Sewall  C.  Strout^  proctors 
for  respondents. 

Fox,  J.  This  libel  is  to  recover  for  breach  of  a  parole  con- 
tract by  defendants  for  the  charter  of  the  schooner  Bowdoiu 
to  transport  a  cargo  of  coal  from  New  York  to  Portland. 

The  libel  alleges  that  defendants  entered  into  such  a  con- 
tract absolutely  and  without  qualification. 

The  answer  admits  that  they  did  charter  the  vessel  at  the 
time  alleged,  but  avers  that  it  was  on  the  express  stipulation 
and  condition  that  the  schooner  was  then  at  New  York,  ready 
to  receive  her  cargo ;  that,  in  fact,  she  was  not  at  that  port,  and 
did  not  arrive  there  for  a  week,  and  that  they  were  compelled 
to  procure  another  vessel  for  this  purpose. 

Nickerson,  the  ship  broker,  says  that  some  short  time  previ- 
ous to  November  19,  1877,  one  of  the  defendants,  who  are  coal 
dealers  in  this  place,  informed  him  they  were  then  in  imme- 
diate need  of  a  vessel  to  bring  a  cargo  of  coal  from  New  York, 
but  he  had  none  for  them  at  that  time ;  that  shortly  after,  he 
was  notified  by  Jordan,  the  libellant,  that  the  Bowdoin  had 
sailed,  or  would  be  ready  to  sail  from  Baltimore  for  New  York, 
November  fifteenth,  and  that  he  would  like  to  get  a  charter 
for  her  from  New  York  to  Portland,  and,  at  the  time,  Jordan 
exhibited  to  Nickerson  the  letter  of  the  master  of  the  Bow- 
doin, stating  that  he  expected  to  sail  on  the  fifteenth  from 
Baltimore.  Nickerson  testifies  that  he  thereupon,  November 
nineteenth,  called  on  defendants,  saw  Eaton  and  expressly 
stated  to  him  that  he  had  been  informed  by  Jordan  that  the 
schooner  had  or  would  be  ready  to  sail  from  Baltimore  for 
New  York,  November  fifteenth,  and  he  had  no  doubt  she  had 
arrived ;  that  although  they  had  no  news  of  her  arrival,  that 
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Eaton  ofifered  1^1.80  per  ton  and  discharge,  which  Jordan 
declined,  but  would  accept  il.35  and  discharge,  which  offer, 
on  being  communicated  to  Eaton,  was  accepted,  and  a  written 
order  was  given  by  defendants,  on  Pardee  &  Co.  of  New 
York,  to  load  the  Bowdoin  on  their  account  with  all  dispatch. 
Nickerson  states  positively  that  at  no  time  did  he  say  to 
Eaton  that  the  schooner  was  in  New  York;  but  that  as  she 
had  been  out  long  enough  to  have  made  the  trip,  he  did,  after 
stating  when  she  was  expected  to  have  sailed  from  Baltimore, 
say  that  he  supposed  she  had  arrived  at  New  York,  as  that 
was  his  real  belief. 

Eaton,  who  has  withdrawn  from  the  firm  and  has  no  real 
interest  in  the  controversy,  although  nominally  a  party,  tes- 
tifies in  his  deposition  that,  when  Nickerson  came  to  their 
office,  "he  inquired  if  we  wanted  a  vessel  from  New  York; 
told  him  we  did ;  wanted  one  there  at  once  to  load  coal ;  that 
we  had  a  cargo  of  coal  there  we  were  anxious  to  ship  to  Port- 
land immediately.  Nickerson  said,  'The  schooner  Bowdoin 
is  now  in  New  York  and  her  owners  want  to  get  her  down 
here ;  what  freight  will  you  pay  V  Made  him  an  offer  which 
he  did  not  accept.  That  night  or  next  morning,  he  said 
'owners  would  not  accept  our  offer' ;  they  stated  their  price, 
which  he  brought  to  us  and  we  agreed  to  give  it,  as  we  were 
anxious  to  secure  a  vessel.  He  at  once  telegraphed  to  Par- 
dee &  Co.  O'Brion  went  to  New  York  and  sent  me  dispatch 
that  Bowdoin  had  not  arrived,  and  I  cancelled  the  charter. 
Notified  Nickerson."  On  cross  examination  he  says  :  "Until 
after  we  had  chartered  the  schooner,  I  never  heard  anything 
about  the  Bowdoin  having  sailed  from  Baltimore.  When  we 
chartered  her,  Nickerson  said  she  was  then  in  New  York. 
After  I  had  cancelled  the  charter,  Nickerson  for  the  first 
time  stated  that  the  Bowdoin  was  on  her  way  from  Baltimore." 

0'Brion*s  testimony  is,  that  on  the  twentieth  of  November, 
"I  went  into  Nickerson's  office  and  asked  him  if  the  vessel 
was  ready  to  load.  Nickerson  replied,  as  far  as  he  knew  or 
supposed,  she  was  there.    I  told  him  I  wanted  to  send  a 
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dispatch  to  load  her  immediately ;  he  gave  me  a  blank  and  I 
filled  it  up  in  his  office." 

The  Bowdoin  actually  sailed  from  Baltimore  November 
fifteenth ;  but  by  stress  of  weather  was  detained  at  Hampton 
Roads  until  November  twenty-fifth,  and  arrived  at  New  York 
November  twenty-seventh. 

There  is  a  direct  conflict  between  Nickerson  and  Eaton  in 
their  testimony,  as  to  whether  Nickerson  at  the  time  stated 
positively  that  the  Bowdoin  was  then  in  New  York,  or  only, 
that  she  had  sailed,  or  expected  to  sail  the  fifteenth  from 
Baltimore,  with  the  addition  thereto,  that  he  supposed  she 
was  in  New  York,  merely  as  an  expression  of  his  opinion  and 
judgment,  and  not  as  a  positive  assertion  of  the  fact  of  her 
arrival,  as  she  had  more  than  the  usual  time  for  the  trip. 

So  far  as  the  Court  is  advised,  or  has  any  reason  to  form 
an  opinion  in  respect  to  these  two  witnesses,  both  of  them 
are  respectable  men,  alike  entitled  to  the  confidence  and 
regard  of  the  Court,  and  nothing  is  disclosed  which  leads  the 
Court  for  an  instant  to  entertain  the  belief  that  either  of  them 
has  designedly  misrepresented  the  facts  as  they  understood 
and  now  think  they  remember  them  to  have  occurred. 

It  is  quite  clear  that  one  of  them  is  mistaken  in  his  testi- 
mony as  to  this  contract ;  and  it  is  to  be  regretted  that  but 
little  testimony  is  produced  directly  corroborative  of  the 
statement  of  either  of  them.  The  Court  is  therefore  obliged, 
with  some  doubt  as  to  the  correctness  of  its  conclusion,  to 
determine  the  cause  to  a  great  degree  upon  the  reasonable 
probabilities  of  which  statement  is  most  likely  to  be  correct. 
Nickerson  had  no  authority  fi'om  the  libellant,  or  from  any 
facts  within  his  own  knowledge,  to  assert  that  the  schooner 
was  then  in  New  York,  as  he  admits  he  had  not  heard  of  her 
arrival.  The  owner  had  communicated  to  him  the  master's 
letter,  giving  him  all  the  information  he  had  from  the  master 
as  to  her  sailing,  and  it  cannot  well  be  believed,  that  without 
any  apparent  motive,  so  far  as  is  disclosed,  that  Nickerson 
would  voluntarily  assume  and  assert  the  fact  of  her  being  in 
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New  York  as  an  element  of  the  contract,  not  only  without 
any  right  or  authority  from  his  principals  so  to  do,  but  in  tha 
face  of  the  information  which  they  had  given  to  him,  and 
upon  which  they  had  authorized  him  to  charter  her.  It  is 
true^  the  broker  did  express  his  opinion  that  the  schooner 
had  arrived ;  and  he  gives  his  reason  therefor ;  but  this  he 
bad  a  perfect  right  to  do,  if  honestly  entertained  by  him, 
which  is  not  questioned ;  and  in  such  a  contract,  an  honest 
error  of  judgment  is  without  effect. 
Kickerson  testifies,  without  qualification,  that  he  never 

*  

informed  Eaton  that  the  schooner  was  in  New  York ;  that  he 
merely  gave  it  as  his  opinion  that  she  was  there ;  and  so  posi- 
tive a  statement  can  not  well  be  made  by  this  witness,  if 
untrue,  without  a  direct  violation  of  his  oath,  as  it  must  be 
within  his  actual  knowledge,  whether  such  a  positive  asser- 
tion of  the  fact  was  or  not  made  by  him  at  the  time  of  the 
contract,  or  whether  it  was  an  expression  of  his  opinion  sim- 
ply. It  is  difi&cult,  therefore,  to  exonerate  Nickerson,  if  his 
statement  as  to  this  point  is  untrue,  from  a  wilful  falsehood 
in  his  testimony;  and  such  a  charge,  under  all  the  circum- 
stances, the  Court  does  not  feel  authorized  to  inflict  on  this 
witness. 

Eaton's  position  is  somewhat  different  from  Nickerson's. 
A  party  generally  knows  and  comprehends  his  own  state- 
ments ;  but  it  is  quite  often  the  case,  that  a  witness,  wheu 
called  upon  to  repeat  what  has  been  said  in  his  presence,  is 
quite  incorrect  in  his  testimony  in  relation  thereto ;  this  may 
be  owing  to  a  mere  misapprehension  of  the  statement,  or  to 
the  witness  mingling  what  had  been  the  subject  of  a  prior 
conversation  with  the  subsequent  one,  or  to  the  impossibility 
of  recollecting  the  precise  words  used  by  the  party. 

In  the  present  instance,  all  other  things  being  equal,  I 
think  Nickerson  would  be  the  most  likely  to  remember  cor^ 
rectly  the  exact  statements  he  made ;  and  when  we  consider 
that,  just  before  the  contract  was  made,  Eaton  had  applied  to 
Nickerson  to  procure  a  vessel  then  in  New  York^  and  that,  in  a 
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day  or  two  after,  Nickerson  called  upon  him  and  offered  to 
him  the  Bowdoin,  without  particular  attention  to  the  exact 
language  used  by  Nickerson,  Eaton  might  conclude  that  the 
Bowdoin  was  all  ready  at  that  port  to  receive  her  cargo; 
especially  as  Nickerson  admits  that  he  expressed  to  Eaton  th6 
opinion  that  she  was  there.  Contracts  of  this  nature  are  fre- 
quently made  off  hand,  with  but  few  words ;  and  from  Nicker- 
on*s  calling  upon  him  and  offering  to  him  the  Bowdoin,  Eaton 
might,  and  I  have  no  doubt  did  understand  that  this  vessel 
would  answer  his  purpose  and  afford  him  prompt  dispatch, 
and  that  she  was  such  a  vessel  as  he  had  applied  to  Nickerson 
for,  although  Nickerson  may  at  no  time  have  actually  repre- 
sented the  vessel  as  being  in  New  York.  The  circumstances 
may  have  reasonably  led  him  to  draw  such  a  conclusion, 
although  particular  attraction  to  the  language  of  Nickerson 
would  have  disclosed  that,  after  all,  it  was  a  mere  matter  of 
opinion  on  Nickerson's  part  that  the  vessel  was  then  in  that 
port. 

The  testimony  of  O'Brion  affords  some  corroboration  to 
this  view,  as  he  states  that  the  next  day  after  the  contract, 
when  in  Nickerson's  office  and  he  asked  him  if  the  vessel 
was  ready  to  load,  Nickerson  replied,  as  far  as  he  knew  or 
supposed,  she  was  there.  If  the  day  previous,  his  statement 
had  been  a  positive,  direct  assertion  of  the  schooner's  arrival 
and  readiness,  we  should  hardly  expect  that  he  could  at  this 
time  have  modified  and  qualified  his  statement,  leaving  it 
clearly  to  be  merely  a  matter  of  judgment  and  opinion  as  to 
her  being  there.  Both  statements  would,  in  all  probability, 
as  to  their  effect,  correspond ;  and  it  being  apparent  that  the 
latter  is  in  accordance  with  the  testimony  of  the  witness  as 
to  what  he  said  at  the  time  of  the  contract,  the  Court  can 
not  but  feel  that  some  corroboration  is  thus  given  to  the 
testimony  of  Nickerson,  which  affords  some  aid  in  the  solu- 
tion of  the  discrepancy  in  the  statements  of  witnesses. 

The  result  is,  that  the  libellant  is  entitled  to  recover  his 
damages  for  breach  of  the  charter  by  defendants,  which  is 
17 
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the  diflference  between  the  price  stipulated  therefor  and  the 
freight  which  they  were  able  to  obtain  by  proper  diligence 
together  with  the  brokerage,  in  all  amounting  to  $82.42. 

Decree  for  libellant. 


ALBERT  GRAY  et  als.  vs.  EMMA  P.  CALL  et  als. 

April,  1878. 

1.  Relief  in  equity  cannot  be  had,  in  Maine,  to  remove  a  cloud  from 
the  title  to  land,  caused  by  an  invalid  levy,  inasmuch  as  a  plain, 
adequate,  and  complete  remedy  at  law  is  provided  by  R.  S.  of  Maine, 
c.  104,  §  e. 

In  Equity.  Bill  by  the  tenants  in  possession  of  land  in 
Maine,  to  remove  a  cloud  from  the  title  arising  under  a  levy 
of  execution  thereon,  invalid  for  irregularity. 

The  respondents  demurred  for  want  of  equity,  and  because 
of  a  plain,  adequate,  and  complete  remedy  at  law. 

Mr.  Hanno  W.  Gage  and  Mr.  Sewall  C.  Strout^  solicitors 
for  orators. 

Mr.  Albert  P.  Gould^  solicitor  for  respondents. 

Present,  Mr.  Justice  Clifford  and  Fox,  J. 

Fox,  J.  The  respondents,  Emma  G.  Call,  demurs  to  this 
bill,  which  is  brought  to  quiet  the  title  to  a  parcel  of  real 
estate  in  this  district,  of  which  the  complainants  allege  they 
are  tenants  in  common  with  all  the  respondents,  save  Mrs. 
Call,  who  has  levied  on  the  premises  as  the  estate  of  Moses 
G.  Call. 

The  allegations  in  the  bill  are,  that  on  the  fifteenth  of 
April,  1872,  Mrs.  Call  commenced  a  libel  for  divorce  against 
her  husband  and  attached  thereon  all  his  real  estate ;  that  this 
attachment  was  dissolved  April  7,  1873,  by  an  amendment 
to  the  libel,  setting  forth   new  grounds  for  divorce  upon 


MAINE,    1878.  248 


Gray  et  als.  vs.  Call  et  als. 


which  8he  relied  and  obtained  her  divorce;  that  April  7, 
1876,  a  decree  for  $6,000  was  made  on  said  libel  in  her  behalf 
for  the  support  of  her  infant  child;  that  execution  issued 
thereon  June  27, 1876,  and  an  ali^  execution  November  1, 
1876,  which  was  levied  on  the  premises. 

The  title  of  complainants  under  Call  occurred  after  the 
attachment  and  before  the  levy ;  and  the  bill  charges,  that 
the  attachment  was  dissolved  by  the  proceedings  on  said  libel, 
and  by  the  neglect  to  seize  and  levy  on  the  estate  within 
thirtj*^  days  after  judgment ;  that  they  are  in  possession  of 
the  premises,  but  that  the  levy  is  a  cloud  on  complainants' 
title ;  and  they  ask  for  relief. 

Upon  one  ground,  at  least,  we  think  the  demurrer  is  well 
taken ;  and  that  is,  the  complainants  have  a  plain,  adequate, 
and  complete  remedy  at  law;  and  in  such  case,  the  bill  can 
not  be  sustained.  Clouston  vs.  Shearer^  99  Mass.,  209,  and 
cases  there  cited. 

By  R.  S.  of  Maine,  c.  104,  §  6,  it  is  enacted  that  "every 
person  alleged  to  be  in  the  possession  of  the  premises 
demanded  in  such  writ,  claiming  a  freehold  therein,  may  be 
considered  a  disseizor  for  the  purpose  of  trying  the  right ; 
but  the  defendant  may  plead  in  abatement,  but  not  in  bar, 
that  he  is  not  tenant  of  the  freehold ;  *  *  and  he  may 
show  that  he  was  not  in  possession  of  the  premises  when  the 
action  was  commenced,  and  disclaim  any  right,  title  or  inter- 
est therein,  and  proof  of  such  fact  shall  defeat  the  action." 

If  the  complainants  had  adopted  this  course  and  instituted 
their  suit  at  law,  the  title  to  the  premises  could  have  been 
fully  determined  therein  between  themselves  and  Mrs.  Call, 
either  by  her  disclaimer,  which  would  have  fully  and  effect- 
ually established  complainants'  title,  or  by  the  judgment 
which  would  have  been  rendered  after  a  trial  upon  the  merits. 

It  may  be  urged,  that  in  such  an  action,  when  the  plain- 
tiff is  himself  actually  in  possession  of  the  premises  demanded, 
an  allegation  of  a  possession  by  the  defendant  is  false ;  but 
the  same  objection  would  apply  whenever  a  party  other  than 
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the  defendant  is  in  possession ;  and  in  actions  of  ejectment, 
from  the  earliest  times,  fictitious  and  untrue  averments  have 
always  abounded. 

The  purpose  of  this  statute  was  to  afford  a  remedy  at  law 
to  determine  the  title  of  land,  the  equity  powers  of  the 
Supreme  Judicial  Court  being  quite  restricted ;  and  we  see  no 
good  reason  for  depriving  one  in  possession  of  a  lot  of  land, 
and  whose  title  is  disputed,  from  adopting  this  course  against 
another  party  making  claim  to  the  same  estate,  as  the  plain- 
tiff, in  the  action  at  law,  is  liable  for  costs  if  the  defendant 
is  not  in  possession  and  shall  disclaim  all  interest  in  the 
premises  in  the  early  stage  of  the  suit.  We  regret  not  to 
find  that  this  statute  has  received  a  construction  by  the 
Supreme  Judicial  Court  of  Maine,  as  in  that  case,  we  should 
have  readily  adopted  it. 

In  the  opinion  of  the  Court,  the  complainants  could  have 
availed  themselves  of  this  remedy  to  determine  their  rights, 
and  there  was  no  occasion  for  them  to  resort  to  equity. 

•  Demurrer  sustained. 
Bill  dismissed  mth  costs. 


Re  HUSSEY. 

July,  1878. 

1.  Growing  crops  are  exempted  to  a  bankrupt  by  R.  S.  of  U.  S., 
§  5045,  as  exempt  from  execution  by  R.  S.  of  Maine  1871,  c.  81,  §  59,  as 
** produce  of  a  farm  until  harvested." 

2.  An  adjudication  in  bankruptcy  opei^tes  to  convey  the  title 
of  a  farm  to  the  assignee,  as  a  voluntary  deed  would  do  containing  a 
reservation  of  the  crop  until  harvested. 

3.  A  bankrupt  may  elect  to  occupy  his  farm  and  cultivate  the 
crops  until  harvested ;  but  he  must  secure  to  the  assignee  a  reason- 
able rental  meantime. 

In  Bankruptcy.    Certificate  of  facts  from  Mr.  Register 
Hamlin   to   have   determined   whether  growing  crops   are 
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exempt  to  a  bankrupt  under  the  act  of  1867,  and  if  they  are, 
whether  he  may  occupy  the  farm  and  cultivate  them  until 
harvested,  and  without  paying  rent  to  the  assignee. 

Mr,  Thomas  M.  ffaskellj  solicitor  for  assignee. 

Mr.  Frederick  A»  Powers  and  Mr,  Llewellyn  Powers^  solici- 
tors for  bankrupt. 

Fox,  J.  The  assignment  by  the  register  conveyed  to  the 
assignee  all  the  estate  of  the  bankrupt  in  the  farm  at  the  date 
of  the  filing  of  the  petition,  subject  to  the  rights  of  the  bank- 
rupt in  the  growing  crops  so  far  as  they  were  exempted  to 
him  by  force  of  the  provisions  of  the  bankrupt  law. 

By  R.  S.,  §  604f5,  all  property  exempt  from  levy  and  sale  on 
execution  or  other  process  by  the  laws  of  the  state  is  exempted 
from  the  operation  of  the  assignment;  and  it  is  expressly 
declared,  that  in  no  case  shall  such  exempted  property  pass 
to  the  assignee,  or  the  title  of  the  bankrupt  thereto  be 
impaired  or  affected  by  any  of  the  provisions  of  this  title. 

By  R.  S.  of  Maine,  c.  81,  §  69,  "all  produce  of  farmers"  is 
exempted  from  attachment  and  execution  till  harvested. 
The  conveyance  of  the  farm,  therefore,  is  to  be  construed  as 
though  in  terms  it  had  contained  a  reservation  and  except- 
tion  of  the  growing  crops  as  the  property  of  the  bankrupt 
till  harvested ;  and  from  such  a  deed,  I  think,  the  implication 
must  be  that  the  bankrupt  is  to  retain  a  right  to  use  and 
occupy  the  land  for  the  cultivation  of  hiq  crops. 

These  exemptions  have  always  been  liberally  construed 
for  the  debtors,  and  the  crops  remain  his  property ;  but  to 
say  he  is  neither  to  cultivate  or  harvest  them  would  in  effect 
be  an  absolute  denial  of  all  benefit  from  the  property  which 
the  law  has  allowed  him  to  hold  for  his  support.  This 
implied  license  to  occupy  the  land,  however,  must  be  to 
the  extent  only  that  is  necessary  to  accomplish  the  purpose 
intended,  and  must  be  on  condition  that,  if  he  elects  thus 
to  occupy  the  land  of  another,  he  must  make  suitable  recom- 
pense to  the  owner  of  the  land  for  the  permission  so  to  do. 
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The  bankrupt  has  voluntarilj  parted  with  all  his  title  to 
the  estate,  and  he  can  have  no  just  cause  of  complaint  if  his 
right  to  the  crops  be  protected  and  he  is  permitted  to  culti- 
vate them  and  harvest  them,  although  he  is  required  to  pay 
for  the  use  of  the  land  as  other  parties  would  do  under  sim- 
ilar circumstances. 

The  decision  of  the  Court  iSy  that  the  hay  with  the  other  crops 
planted  prior  to  the  filing  of  the  petition  hy  the  bankrupt  are 
still  his  property^  and  that  he  should  be  allowed  to  cultivate  and 
harvest  the  same  on  paying  a  fair  occupation  rent  therefor^  or 
securing  the  same  to  the  satisfaction  of  the  Register  before  cut^ 
ting  the  hay.  In  case  of  disagreement  of  the  parties^  the  Regis-- 
ter  to  determine  the  amount  of  such  rent. 


E.  M.  SHAW  ET  ALS.,  Assignees, 

vs. 
SCOTTISH  COMMERCIAL  INSURANCE  COMPANY. 

Septembeb,  1878. 

1.  The  examination  of  an  assured  who  claims  loss  by  Are 
under  an  insurance  policy,  stipulating;  that  he  ''shall,  if  required, 
submit  to  an  examination  under  oath  by  any  person  appointed  by 
the  company,  and  subscribe  thereto  when  reduced  to  wntinf|^,*> 
should  be  written  by  a  disinterested  magistrate,  and  not  by  the  agent 
of  the  company. 

2.  Such  examination  taken  at  a  late  hour  of  night,  when  the  assured 
is  unwell,  and  written  by  the  agent  of  the  company,  carries  with  it 
a  suspicion  that  it  may  not  fairly  state  the  whole  truth. 

S.  A  verdict  will  be  set  aside,  when  the  jury  appears  to  have  been 
inHueuced  by  passion,  or  prejudice,  or  unwittingly  to  have  fallen 
into  a  plain  mistake;  but  it  will  not  be  set  aside  because  it  does  not 
accord  with  the  views  of  the  court. 

4.  Fnlseliood  and  fraud  by  an  assured  in  his  proof  of  loss  required 
by  a  policy  of  fire  insurance,  containing  the  usual  provision  that 
such  fraud  shall  invalidate  the  policy,  bar  his  suit  upon  the  policy, 
and  when  proved  upon  the  trial,  require  the  court  to  set  aside  any 
verdict  In  favor  of  the  assured. 
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Assumpsit  upon  a  policy  of  insurance  against  fire  brought 
by  the  assignee  in  bankruptcy  of  Joseph  F.  Clements.  The 
cause  was  tried  upon  the  general  issue,  and  a  verdict  was 
rendered  for  the  plaintiffs.  The  defendant  moved  for  a  new 
trial  because  the  verdict  was  against  law  and  evidence. 

3fr.  George  F.  ITolmes  and  Mr.  Almon  A.  Strout,  counsel 
for  plaintiff. 

Mr.  Orville  D.  and  JoBeph  Bdker^  counsel  for  defendant. 

Fox,  J.  By  their  policy,  issued  by  their  agent,  I.  W. 
Clapp  of  Augusta,  the  defendant  insured  Clements  in  the 
sum  of  $4600  on  his  stock  of  dry  and  fancy  goods  contained 
in  the  store  in  Bunker  block.  North  Anson,  for  the  term  of 
one  year  from  June  5,  1876. 

On  the  19th  of  June,  1876,  afire  occurred  which  consumed 
nearly  the  entire  stock ;  and  this  action  was  commenced  Feb- 
ruary 27,  1877,  upon  said  policy,  Clements  having  filed  his 
petition  in  bankruptcy  October  30th.  The  jury  having  ren- 
dered a  verdict  in  favor  of  the  plaintiffs  for  the  full  amount 
insured,  the  defendant  now  moves  for  a  new  trial. 

At  the  trial  it  was  contended  by  the  defendant  that  the 
property  was  wilfully  destroyed  by  Clements;  and  much  tes- 
timony was  produced  at  the  hearing  by  both  parties  bearing 
upon  this  point  of  the  defense.  The  jury  having  by  their  ver- 
dict declared  that  the  evidence  did  not  satisfy  them  that  Clem- 
ents was  guilty  of  this  crime,  it  is  suflBcient,  for  the  purpose  of 
this  investigation,  to  say  that  the  Court  concurs  with  the  jury 
in  their  so  finding,  and  that  in  the  opinion  of  the  Court  there 
was  not  suflBcient  evidence  to  authorize  the  jury  to  render 
their  verdict  for  the  defendant  upon  this  branch  of  the  case. 
Suspicious  circumstances  were  established  which  fully  author- 
ized an  investigation ;  but  they  were  not  so  conclusive  as 
to  justify  the  jury  in  saying  that  the  property  was  wilfully 
destroyed  by  the  insured. 

Another  ground  of  defense  was,  that  the  insured,  in  his 
proof  of  loss,  had  been  guilty  of  fraud  and  wilful  falsehood 
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with  the  intent  to  deceive  the  company ;  and  that  by  one  of 
*  the  provisions  found  in  the  policy,  •'all  fraud,  or  attempt  at 
fraud,  by  false  swearing  or  otherwise,  shall  cause  a  forfeiture 
of  all  claim  on  this  company  under  this  policy."  By  the 
eighth  conditio)!  in  the  policy,  it  was  stipulated  that  "the 
assured  shall  render  a  particular  account  of  the  loss,  signed 
and  sworn  to  by  him,  and  if  required,  submit  to  an  examin- 
ation under  oath  by  any  person  appointed  by  the  company,  and 
subscribe  thereto  when  reduced  to  writing;  shall  produce  his 
books  of  account  and  other  vouchers,  and  shall  also  produce 
certified  copies  of  all  bills  and  invoices,  the  originals  of  which 
have  been  lost." 

The  insured  furnished,  August  seventeenth,  a  statement  in 
detail  of  the  property  destroyed,  estimated  at  $6610,  and,  on 
September  thirteenth,  a  written  disclosure  was  made  by  Clem- 
ents at  the  request  of  one  Winterton,  a  special  agent  of  the 
defendant.  This  examination  or  disclosure  was  quite  irreg- 
ular, and  was  not  taken  in  the  presence  of  a  magistrate ;  but,^ 
as  I  fear,  was  conducted  by  Winterton,  not  so  much  in  the 
cause  of  justice  to  discern  the  real  facts,  as  to  entrap  the 
party  into  such  statements  as  might  prove  beneficial  to  his 
employers. 

An  examination  of  this  nature  should  take  place  at  reason- 
able hours,  in  the  presence  of  a  magistrate,  by  whom  the  ques- 
tions and  answers  should  be  reduced  to  writing  in  the  presence 
of  the  parties,  and  not  in  the  small  hours  of  the  night,  when 
the  party  is  unwell,  and  when  both  questions  and  answers 
are  written  by  the  agent  of  the  company.  Such  examinations 
are  always  to  be  received  with  suspicion  as  to  their  truth- 
fulness ;  and  a  court  of  justice  will  always  be  inclined  to  repose 
much  less  reliance  in  their  correctness,  when  thus  conducted, 
than  they  would  when  completed  in  the  presence  of  an  intel- 
ligent, disinterested  magistrate. 

In  this  examination  of  Clements,  the  Court  does  not  feel 
that  entire  confidence  can  be  reposed  as  a  full  and  truthful 
record  of  all  the  statements  made  by  Clements  at  the  time, 
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and  will  not  therefore  rely  upon  it  in  deciding  upon  the 
rights  of  the  parties,  except  so  far  as  it  is  corroborated  by 
other  testimony. 

All  the  presumptions  are  in  favor  of  the  verdict ;  and  courts 
are  quite  reluctant  to  interfere  and  order  a  new  trial,  because 
the  verdict  is  against  the  weight  of  evidence.  It  is  by  no 
means  sufficient  to  justify  the  court  in  so  doing,  that  the  ver- 
dict was  not  in  accordance  with  the  judgment  of  the  court 
at  the  trial;  but  it  must,  according  to  the  well  established 
rules  in  this  court,  appear  that  in  coming  to  the  result,  the 
jury  were  influenced  by  passion,  or  prejudice,  or  unwittingly 
fell  into  a  plain  mistake.     Wilkinson  vs.  Greely^  1  Curtis,  68. 

In  the  present  instance,  the  Court  is  apprehensive  that  the 
jury  were  thus  prejudiced  by  a  different  ground  of  defense 
presented  by  the  defendant.  It  claimed  that  the  insured 
deliberately  set  fire  to  and  destroyed  his  store  and  contents. 
In  the  opinion  of  the  Court,  this  matter  was  unduly  urged 
upon  the  jury,  as  there  were  at  most,  only  circumstances  of 
suspicion,  without  evidence  to  establish  the  guilt  of  Clem- 
ents. By  endeavoring  to  thus  convince  the  jury  on  such 
slight  evidence,  it  may  well  be,  the  sympathy  of  the  jury 
was  excited  in  Clements'  behalf;  and  finding  nothing  to 
justify  this  branch  of  the  defendants'  cause,  a  prejudice  was 
thereby  excited  against  the  defendant  in  the  minds  of  the 
jury,  and  they  were  led  not  to  regard  the  testimony  upon  the 
other  branch  of  the  case  and  give  it  that  consideration  to 
which  it  was  most  clearly  entitled.  It  can  not  be  denied, 
that,  by  both  counsel  and  court,  their  minds  were  distinctly 
drawn  to  its  consideration ;  but  it  is  perfectly  apparent  that 
it  must  have  been  utterly  disregarded. 

In  repeated  instances,  amounting  to  more  than  a  score, 
were  the  amounts  claimed  by  Clements  in  his  proof  of  loss 
demonstrated,  by  his  own  evidence,  to  be  false,  any  one  of 
which,  if  the  jury  had  allowed  it  its  legal  effect,  must  have 
compelled  the  jury  to  find  their  verdict  for  the  company ; 
but  all  of  them  were  overlooked,  and  damages  were  assessed 
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by  the  jury  nearly  double  in  amount  of  the  fair  cash  value  of 
the  property  destroyed,  as  the  Court  is  now  inclined  to  believe, 
after  a  somewhat  extended  examination  of  the  documentary 
evidence. 

A  verdict  ought  to  be,  as  the  name  implies,  the  very  enun- 
ciation of  truth ;  but  it  is  not  always  so.  It  is  frequently 
bottomed  upon  a  superficial  and  partial  examination  of  the 
testimony,  and  announces  a  result  directly  repugnant  to  the 
evidence  as  a  whole.  It  is  then  a  verdict  against  the  evidence, 
and  calls  for  the  interposition  of  the  court.  To  permit  it  to 
remain  would  be  to  sanction  injustice,  and  to  deny  the  court 
the  power  to  correct  the  flagrant  abuses  of  the  jury,  would  be 
to  brin^  the  administration  of  justice  into  contempt,  and  ren- 
der the  boasted  trial  by  jury  a  great  public  evil. 

In  the  opinion  of  the  Court,  the  verdict  in  the  present  case 

was  largely  in  excess  of  the  value  of  the  property  insured, 

which  was  destroyed  ;  and  the  insured  is  shown  to  have  been 

guilty  of  fraud  in  attempting  to  establish  his  loss,  which,  bjr 

the  terms  of  the  policy,  should  defeat  any  recovery.     It  is, 

therefore,  the  imperative  duty  of  the  Court  to  order  a  new 

trial,  that  the  case  may  be  submitted  to  another  jury  for 

their  examination. 

Motion  sustained.     New  trial  granted. 


WILLIAM   HARVEY 

vs. 

THE  GRAND  TRUNK  RAILWAY  COMPANY. 

SbftembeB)  1878. 

1.  The  measure  of  damages  for  not  transporting  unmanufactared 
lumber  from  a  foreign  country  into  the  United  States,  intended  for 
specific  manufacture  here  by  the  owner,  is  the  price  that  the  same 
would  bring  at  the  place  of  delivery  when  so  manufactured,  less  ite 
cost  including  transportation,  with  interest  from  the  time  of  the 
refusal  to  so  transport  the  lumber. 
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Assumpsit  for  breach  of  a  written  contract  by  a  carrier 
to  transport  lumber  from  Canada  to  the  United  States  at  a 
stipulated  freight.  Tried  upon  the  general  issue.  The  ver- 
dict was  for  plaintiff  for  $11,000.  The  case  is  now  heard 
upon  a  motion  by  defendant  for  a  new  trial  and  that  the  ver- 
dict be  set  aside  because  the  damages  assessed  are  excessive. 

Mr.  Orville  J).  Baker,  counsel  for  the  plaintiff. 

Mr.  John  Rand,  solicitor  for  the  defendant. 

Fox,  J.  The  defendant  moves  for  a  new  trial  on  the 
ground  that  the  damages  are  excessive.  The  writ  presents 
two  distinct  causes  of  action.  In  one,  the  plaintiff  claims  to 
recover  for  breach  of  a  written  contract,  made  by  him  with 
defendant  November  1,  1871,  by  which  it  contracted  to 
convey  for  him  lumber,  posts,  &c.,  from  Arthabasca  to  Port- 
land, from  that  date  till  May  1,  1872,  at  *34,  gold,  per  car, 
and  from  May  1  to  November  1,  1872,  for  $33  per  car. 

Relying  upon  this  contract,  the  pUintiff  purchased  a  large 
quantity  of  posts,  about  15,000,  and  placed  them  along  the 
line  of  the  railroad  at  and  near  to  Arthabasca  station  in  the 
winter  of  1871-72  ;  and  repeatedly  afterwards  demanded  of 
the  agent  of  the  defendant  to  provide  cars  for  the  transpor- 
tation of  the  posts  to  Portland,  which  were  never  furnished, 
the  reply  being  'Hhat  the  company  would  not  allow  them  to 
carry  cedar  for  posts,  as  they  wanted  all  the  cedar  them- 
selves." These  posts  were  never  transported  to  Portland, 
and  nearly  the  whole  value  was  lost  to  plaintiff',  as  he  real- 
ized but  two  or  three  hundred  dollars  therefor. 

Upon  this  issue,  the  jury  at  the  present  term  assessed  the 
plaintiff's  damages  at  #4,192.50. 

The  other  claim  presented  by  plaintiff  in  this  suit  was  for  a 
breach  of  duty  by  the  defendant  as  a  common  carrier  in  not 
transporting  40,000  cedar  posts  from  Lennoxville  to  Port- 
land in  the  winter  of  1873.  The  plaintiff  in  previous  years  had 
large  quantities  of  posts  and  ties  carried  for  him  by  defendant 
from  Lennoxville  to  Portland,  and  relying  on  its  continuing 
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60  to  do,  he  procured  the  posts  in  1872-73,  many  of  which 
were  hauled  to  the  depot  and  vicinity,  while  some  were  turned 
into  the  Stary  brook  and  river  St.  Francis,  near  by,  and 
other  lots  were  piled  by  the  side  of  the  highway  leading  to 
the  depot.  The  aggregate  of  all  the  lots  was  in  the  vicinity 
of  40,000.  It  was  a  matter  of  controversy  whether  the  whole 
were  so  placed  as  to  have  been  tendered  for  transportation 
at  Lennoxville;  and  from  the  finding  of  the  jury,  I  conclude 
that  in  their  view,  not  more  than  25,000  were  actually  deliv- 
ered in  a  suitable  place  for  transportation  by  the  road,  so  as 
to  devolve  upon  the  company  the  duty  to  carry  the  same  to 
Portland.  Upon  this  issue,  the  jury  awarded  as  damages  the 
sum  of  86,807.50.  The  entire  damages  awarded  amounted 
in  the  aggregate  to  $11,000. 

The  breach  of  both  contracts  having  occurred  in  1872  and 
1873,  the  jury  were  at  liberty  to  add  to  the  damages  sustained 
interest  from  the  time  of  the  breach;  and  the  Court  may  well 
infer,  under  all  the  circumstances,  that  they  adopted  this 
course,  as  by  not  doing  so,  they  would  not  afford  the  plain- 
tiff a  full  indemnity.  To  determine  the  grounds  of  the  ver- 
dict, a  discount  of  the  interest,  therefore,  should  be  made 
from  the  amounts  returned  by  the  jury,  which,  if  reckoned 
for  the  space  of  five  years,  would  reduce  the  damages  on  the 
Arthabasca  contract  to  $3,225,  and  on  the  Lennoxville  claim 
to  $5,225,  or  thereabouts.  These  sums  are  nearly  in  the  pro- 
portion of  three  to  five,  and  this  may  aid  us  in  determining 
the  number  of  posts,  which,  in  the  opinion  of  the  jury,  the 
defendant  failed  to  transport  under  its  obligations  to  the 
plaintiff. 

There  can  be  but  little  question  that  there  were  15,000 
delivered  under  the  Arthabasca  contract;  not  all  landed 
directly  at  the  station,  but  so  near  to  the  station,  and  at 
points  along  the  road,  which,  by  the  practice  and  usage  of 
the  company  has  always  been  understood  as  the  equivalent 
of  Arthabasca,  that  the  Court  can  not  hesitate  to  conclude 
that  the  jury  held  the  defendants  responsible  for  neglecting 
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to  ti-ansport  this  15,000  from  Arthabasca  to  Portland,  under 
their  written  agreement  so  to  do.  15,000  being  the  number, 
therefore,  for  which  the  damages  were  assessed  at  $3,225,  in 
the  same  ratio,  from  the  damages  of  $5,225,  assessed  on  the 
Lennoxville  claims,  the  jury  probably  estimated  the  number 
then  tendered  for  transportation  to  have  been  about  26,000, 
excluding  from  their  allowance,  those  at  Stary  Brook  and 
the  St.  Francis,  as  well  as  all  upon  the  line  of  the  highway. 

I  have  adopted  this  theory,  as  I  do  not  Sud  any  evidence 
to  distinguish  as  to  the  damages  sustained  by  the  failure  to 
transport  from  the  one  place  or  the  other,  excepting  by  the 
number  of  posts  which  were  not  forwarded.  The  loss  on  a 
car  load,  to  be  taken  from  either  place,  so  far  as  appears, 
would  be  substantially  the  same,  if  not  forwarded. 

The  entire  damages  for  non-transportation  being  $8,460 
without  interest,  it  would  appear  that  the  jury  estimated 
the  plaintiff's  loss,  bj'  the  defendants'  breach  of  contract,  at  a 
little  over  twenty-one  cents  per  post.  They  must  have  found 
that  he  would  have  realized  that  sum  as  profit  on  each  post 
delivered  at  Portland;  and  the  question  for  the  Court  to 
determine  on  this  motion  is,  whether,  upon  the  whole  testi- 
mony, this  sum  is  so  much  beyond  what  ought  to  have  been 
allowed  the  plaintiff  as  to  require  the  (/ourt,  under  the  rules 
regulating  motions  for  new  trials,  to  set  aside  the  verdict 
as  excessive. 

In  considering  this  question,  it  is  to  be  remembered  that 
while  the  article  to  be  taken  to  Portland  was  cedar  posts  and 
not  manufactured  ties,  they  were  still  posts  intended  for  rail- 
road ties,  subject  to  duty,  if  imported  as  manufactured  lum- 
ber; but  which  could  be  imported  duty  free  if  unmanufact- 
ured. The  large  quantity  in  connection  with  the  size  and 
quality,  as  well  as  the  testimony  of  every  witness,  proves 
conclusively  that  the  purpose  of  the  plaintiff  was  to  obtain 
a  market  in  this  country  for  these  articles  where  they  would 
realize  to  him  their  full  value  when  prepared  for  the  use 
for  which  they  were  designed. 
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The  evidence  is,  that  all  of  the  15,000  at  Arthabasca  meas- 
ured seven  inches  in  diameter,  as  well  as  a  large  proportion 
of  those  at  Lennoxville.  The  plaintiff  testifies,  that  when 
manufactured  into  ties,  he  could  have  sold  them  at  Portland 
at  an  average  of  fifty-five  cents  per  tie.  He  gives  as  their 
cost,  ten  cents  on  the  cars,  and  less  than  fourteen  cents  the 
cost  of  transportation.  The  expense  of  siding  a  post  on  two 
sides  at  the  mill  in  Canada  is  stated  by  Wm.  Harvey  at  four 
to  five  cents;  but  the  slabs  were  claimed  to  be  worth  much 
more  than  that  sum,  as  they  could  be  made  into  pickets. 

The  jury  were  instructed  to  estimate  the  damages  for  the 
non-delivery  of  the  posts  at  Portland ;  but  that,  as  an  element 
in  determining  this  amount,  they  might  consider  the  purpose 
for  which  the  posts  were  to  be  brought  here,  their  original 
cost  with  expense  of  transportation  as  well  as  what  it  would 
have  cost  to  make  them  into  ties  here,  and  the  amount  for 
which  they  could  have  been  sold  as  ties  in  this  place. 

Lorenzo  Taylor,  a  witness  of  large  experience  in  this 
branch  of  business  in  Portland,  testified  that  in  1872-73,  the 
market  price  of  ties  in  Portland  was  thirty  cents  for  those 
under  five  inch  face;  forty  cents  for  five  inch  face;  fifty  cents 
for  six  inch  face;  sixty  cents  for  seven  inch  face.  That 
posts  were  a  very  different  article  from  ties,  and  bore  a 
very  different  price,  and  were  worth  in  those  years  three 
and  one-half  cents  an  inch ;  that  a  man  who  got  out  a  post 
suitable  for  a  tie  would  make  a  tie  of  it  because  they  were 
worth  twice  the  money  or  nearly  that ;  that  posts  suitable  for 
ties  are  not  to  be  bought;  that  a  cedar  post  suitable  for  a  tie 
would  be  made  into  a  tie  before  it  came  here;  that  the  men 
who  sell  posts  are  usually  too  sharp  to  send  posts  suitable 
for  ties ;  that  when  he  speaks  of  post«  at  three  and  one-half 
cents  the  inch,  he  refers  to  fence  posts;  that  posts  suitable 
for  seven  inch  sleepers  would  be  sold  at  same  rate. 

Prom  this  testimony,  it  is  strongly  urged  that  if  these  posts 
had  been  taken  to  Portland,  the  plaintiff  could  not  have  sold 
them  for  more  than  three  and  one-half  cents  per  inch,  and, 
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therefore,  if  all  had  been  seven  inches  in  diameter,  he  would 
have  received  less  than  twenty-five  cents  per  post;  but  in  the 
opinion  of  the  Court,  this  testimony  must  be  weighed  in  con- 
nection with  all  the  other  evidence  in  the  cause,  and  especi- 
ally with  the  evidence  showing  the  very  large  number  of  the 
posts  which  the  plaintiff  intended  to  make  into  ties,  and  not 
to  sell  as  posts. 

In  this  lot  there  was  a  market  value  far  beyond  that  which 
would  attach  to  a  small  number  of  the  same  dimensions,  as 
by  the  expenditure  of  a  small  sum,  a  post  could  be  readily 
changed  into  a  tie,  in  which  state,  as  Taylor  says,  it  would 
be  w^orth  nearly  double  what  it  was  as  a  post.     Such  a  lot  of 
posts  would  never  have  been  sold  by  a  party  in  that  condition 
in  this  market;  but  having  received  them  free  of  duty,  the 
owner  could  at  once  have  taken  measures  to  make  them  into 
ties,  which  was  the  undisputed  purpose  of  the  plaintiff.     This 
capability  of  being  so  easily  made  available  and  productive 
of  so  large  a  sum,  the  plaintiff  certainly  was  entitled  to  have 
the  jury  consider  in  fixing  upon  his  loss,  as  it  is  clearly  shown 
the  plaintiff  intended  so  to  do ;  and  from  the  conduct  of  the 
defendant,   the  Court   can   not   but   conclude  that  it   well 
understood  that  such  was  the  intent  of  the  plaintiff  if  he  had 
received  the  posts  at  their  place  of  destination.     The  plain- 
tiff has  clearly  lost  exactly  what  he  could  have  gained  if  the 
defendant  had  performed  its  obligations  which  it  had  assumed, 
and  this  loss  may  well  be  ascertained  by  determining  what, 
beyond  question,  he  would  have  received  for  the  article,  if  it 
had  been  delivered  to  him  at  Portland,  and  he  had  been  per- 
mitted to  deal  with  it  as  he  intended  to  do,  deducting  there- 
from all  expenses  which  he  would  have  incurred. 

If  the  ties  would  have  averaged  fifty-five  cents,  as  the 
plaintiff  testifies,  and  which  is  supported  by  the  testimony 
of  Taylor,  and  we  deduct  therefrom  their  cost  when 
delivered  in  Portland,  twenty-four  cents  gold,  there  would 
remain  thirty-one  cents  from  which  a  further  deduction 
should  be  made  of  sawing  the  slabs  off  the  two  sides  to 
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change  them  into  ties.  The  cost  of  this  change,  from  all 
the  testimony,  I  judge  would  not  have  exceeded  six  or  seven 
cents  over  and  beyond  the  value  of  the  slabs  for  pickets,  and 
there  would  remain  a  profit  of  more  than  twenty-one  cents, 
which  the  jury  allowed  the  plaintiff. 

Upon  a  careful  examination  of  the  whole  case,  I  am,  satis- 
fied that  the  jury  have  not  allowed  the  plaintiff,  by  their  ver- 
dict, more  than  he  would  in  all  probability  have  gained  if 
the  defendant  had  delivered  the  posts  in  Portland,  as  upon 
the  evidence  it  was  bound  to  do. 

Motion  overruled.    Judgment  on  the  verdict. 


LEVI  LONGFELLOW  vs.  MARSHALL  A.  LEWIS. 

October,  1878. 

1.  Trover  will  lie  by  tbe  general  owner  of  goods  aijainst 
another  who  had  converted  them  to  his  own  use,  although  a  lien 
existed  thereon  in  favor  of  a  third  party  who  had  the  immediate 
possession. 

2.  All  persons  aiding  to  deprive  the  true  owner  of  his  goods  are 
liable  for  their  conversion,  whether  they  profit  by  the  transaction 
or  not. 

S.  The  verdict  of  a  Jury  will  not  be  set  aside  when  evidence  has 
been  given  on  both  sides,  and  it  is  satisfactory  to  the  court. 

4.  Wlien  a  verdict  has  been  rendered  for  the  plaintiff,  and  a  motion 
for  a  new  trial  has  been  filed,  and  thereafterwards  the  defendant  has 
been  summoned  as  the  plaintiffs  trustee  before  the  motion  was 
disposed  of,  the  court  will  not  delay  judgment,  as  its  action  upon 
the  motion  must  be  considered  as  had  on  the  day  when  the  motion 
was  filed. 

Tort,  by  a  citizen  of  Minnesota  against  a  citizen  of  Massa- 
chusetts for  a  quantity  of  butter,  alleged  to  have  been  con- 
verted by  the  defendant  to  his  own  use.  A  verdict  had  been 
rendered  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial  because  the  same  was  against  law  and  evidence.  After 
the  motion  had  been  filed  and  before  the  same  had  been  dis- 
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posed  of,  the  defendant  was  summoned  as  the  plaintifiTs  trus- 
tee,  and  for  that  cause,  when  the  motion  was  overruled, 
claimed  that  judgment  against  him  should  be  delayed. 

Mr.  Seth  J.  Thomoiy  counsel  for  the  plaintiff. 
Mr.  Edward  Avery^  counsel  for  the  defendant. 
Present,  Mr.  Justice  Clifford  and  Fox,  J. 

Fox,  J.  This  is  an  action  of  tort,  brought  by  a  citizen  of 
Minnesota,  to  recover  for  a  quantity  of  butter  consigned  by 
him  for  sale  to  one  Warner,  at  Boston,  in  1877.  Warner 
received  the  butter,  paid  the  freight,  and  stored  the  same  with 
Walker,  and  died  a  day  or  two  afterwards.  J.  M.  Way  was 
immediately  appointed  his  administrator,  and  the  butter  was 
sold  by  Walker,  who  rendered  to  the  defendant,  a  brother- 
in-law  of  Warner,  an  account  of  sales,  and  paid  to  him  by 
check  payable  to  his  order  the  amount  received  for  the  but- 
ter, less  expense  of  storage  and  commission.  Evidence  was 
introduced  tending  to  show  that  tlie  defendant  had  advanced 
Warner  one  thousand  dollars  under  the  pretence  that  it  was 
to  be  sent  to  the  plaihtiff  on  account  of  this  consignment, 
with  the  understanding  that  defendant  was  to  have  security 
upon  the  merchandise  for  this  advance,  and  that  after  War- 
ner's death,  the  defendant  directed  the  sale  to  be  made  by 
Walker  of  the  butter,  and  assisted  in  obtaining  a  purchaser. 

The  defendant  testified  that  he  gave  no  directions  as  to 
the  sale,  and  did  not  assert  any  claim  to  the  butter;  but 
that  he  indorsed  and  delivered  to  Way,  the  administrator, 
the  check  received  by  him  from  Walker ;  and  the  jury  were 
instructed  that  if  they  believed  the  testimony  of  the  defend- 
ant, he  was  entitled  to  their  verdict.  They,  however,  found 
for  the  plaintiff  for  the  full  value  of  the  butter,  and  the- 
defendant  now  moves  for  a  new  trial. 

The  first  objection  is  that,  although  the  plaintiff  was  the 
owner  of  the  goods,  he  was  not  in  the  immediate  possession 
of  the  property  at  the  time  of  the  sale  and  conversion,  as  the 
18 
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possession  was  in  Warner  and  his  legal  representatives,  with 
a  right  to  retain  the  same  until  payment  of  the  freight  and 
storage  thereon.  To  maintain  trover,  the  plaintiff  must  ordi- 
narily have  a  right  to  the  present  possession  of  the  goods, 
but  an  intervening  right,  by  way  of  lien,  will  not  deprive  the 
general  owner  of  this  remedy  against  the  wrong  doer.  2  Gr. 
Ev.,  §  640,  n.  2,  Gordon  vs.  Harper  ;  7  D.  &  E.,  9,  NicolU  vs. 
Bastard  ;  2  C.  M.  &  R.,  659,  Ruggs  vs.  Barnes  ;  2  Gush.  591, 
Harvey  vs.  Epes^  12  Gratt.,  158. 

The  defendant  requested  certain  rulings  that  will  here- 
after be  considered,  which  were  refused.  The  jury  were 
instructed  ^^that,  in  order  to  hold  defendant  accountable  in 
this  action,  they  must  be  satisfied  that  he  intermeddled  with 
the  property,  exercised  acts  of  ownership  over  it,  and  by  his 
conduct  aided  to  deprive  the  plaintiff  of  his  property." 

By  rendering  their  verdict  for  the  plaintiff  under  this 
instruction,  the  jury  must  have  found  that  the  plaintiff  had 
been  deprived  of  his  property,  and  that  this  had  been  done  by 
reason  of  defendant's  interference  and  exercising  acts  of 
ownership  over  it.  All  who  are  concerned  in  such  a  trans- 
action, thus  interfering  and  dealing  with  the  property  of 
another,  so  that  the  same  is  lost  to  its  true  owner,  are  clearly 
accountable  to  him  for  its  value,  and  are  guilty  of  a  conver- 
Bion  of  the  property. 

It  is  said  that,  by  this  instruction,  the  intent  of  the  tort- 
feasor is  wholly  ignored ;  that  he  may  not  have  contemplated 
anything  wrongful  or  injurious  to  the  owner ;  but  in  such  a 
case  as  the  present,  the  intent  is  immaterial ;  the  result  is  the 
gist  of  the  action;  the  loss  of  this  property  to  the  plaintiff  by 
the  defendant's  wrongful  taking  and  disposing  of  the  mer- 
chandise is  without  justification ;  and  in  such  a  case,  without 
regard  to  the  motive  which  prompted  the  act,  the  wrong-doer 
is  responsible  for  the  immediate  consequences  of  such  con- 
duct, and  is  obliged  to  afford  indemnity  therefor.  A  carrier, 
believing  that  a  party  who  claims  merchandise  in  its  possession 
to  be  lawfully  entitled  thereto,  may,  with  entire  innocence, 
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deliver  the  property  to  such  claimant ;  but  his  motives  and 
intentions,  however  honest,  would  not  afford  him  any  defense 
against  the  claim  of  the  true  owner  of  the  property. 

We  are  referred  to  the  case  of  Metcalf  vs.  McLaughliny 
122  Mass;,  84.  There,  a  teamster,  at  the  request  of  a  mort- 
gagee, removed  certain  household  furniture  from  No.  400 
Shawmut  avenue  to  No.  196  in  the  same  street,  and  delivered 
the  same  to  the  mortgagee,  and  it  was  held  to  be  no  conver- 
sion. The  possession  of  the  furniture  being  all  the  time  in 
the  mortgagor,  the  jury  found  the  defendant  had  no  intent 
to  convert  the  property  to  his  own  use,  or  to  the  use  of  the 
mortgagee,  but  simply  intended  to  transport  it  from  one 
house  to  another,  there  to  be  used  as  before  by  the  mortga- 
gor. The  Court  says,  p.  87 :  *'The  case  discloses  on  the  part 
of  the  defendant  no  assumption  of  ownership,  or  of  a  right 
to  dispose  of  another's  goods,  by  wrongfully  taking,  illegally 
using,  or  wrongfully  detaining  them."  In  the  present  case, 
an  assumption  of  ownership  and  an  illegal  disposal  of  the 
goods,  so  that  the  plaintiff  lost  them,  were  found  by  the  jury 
under  the  instructions  given  to  them  by  the  presiding  judge. 

Ever  since  Holt's  time,  it  has  been  the  law,  "that  assuming 
to  one's  self  the  property  and  right  of  disposing  of  another's 
goods  is  a  conversion." 

The  first  instruction  requested  was  as  to  the  right  acquired 
by  an  administrator  to  sell  and  dispose  of  the  property.  As 
the  plaintiff  only  claimed  to  hold  defendant  accountable  for 
his  own  conduct  in  depriving  him  of  his  property,  this 
instruction  was  wholly  irrelevant. 

The  second  request  was,  "that  if  defendant  did  not  receive 
any  of  the  proceeds  of  the  sale  of  the  butter,  he  was  not  to 
be  held  accountable."  If  by  the  acts  of  defendant,  the  plain- 
tiff has  been  deprived  of  his  goods,  it  is  wholly  immaterial 
whether  the  defendant  did  or  did  not  profit  thereby. 

The  third  was,  "if  the  defendant  merely  aided  the  admin- 
istrator in  making  the  sale  of  the  goods,  and  indorsed  the 
check  given  for  the  proceeds  of  the  sale,  without  retaining 
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any  portion  of  such  proceeds,  that  would  not  be,  as  a  matter 
of  law,  a  conversion  of  the  goods  by  the  defendant,  and  the 
plaintiff  would  not  be  entitled  to  recover  in  this  action." 
This  instruction  was  not  given ;  but  the  jury  were  instructed 
that,  if  they  credited  the  testimony  of  the  defendant,  he  was 
entitled  to  their  verdict.  The  requested  instruction  as  drawn 
should  not  have  been  given,  as  where  one  party  aids  another 
in  depriving  a  third  party  of  his  goods,  under  ordinary  cir- 
cumstances, all  concerned  in  the  proceeding  are  jointly 
accountable  for  the  value  of  the  property.  The  instructions 
given  by  the  Court  were  more  full,  precise  and  direct,  and  of 
them,  it  is  very  certain  the  defendant  has  no  cause  of  com- 
plaint. Whether  tbey  could  have  been  sustained  if  plaintiff 
had  excepted,  it  is  not  necessary  for  us  now  to  determine. 

In  Bray  vs.  Eartshomy  1  Clif.,  645,  Mr.  Justice  Clifford 
says :  "When  evidence  is  given  on  both  sides,  and  the  ver- 
dict of  the  jury  is  satisfactory  to  the  Court,  the  parties  must 
not  expect  an  extended  argument  in  disposing  of  a  motion 
for  a  new  trial."  This  is  all  we  deem  necessary  to  remark 
on  that  portion  of  the  motion  which  alleges  the  verdict  was 
against  the  evidence. 

It  is  suggested  in  argument,  that  since  the  verdict,  the 
defendant  has  been  summoned  as  trustee  of  the  plaintiff. 
This  we  do  not  deem  a  valid  cause  for  delaying  judgment  in 
the  present  suit,  as  the  action  of  the  Court  in  disposing  of 
the  motion  must  be  considered  had  as  of  the  day  when  the 
motion  was  filed.  The  intervening  delay,  being  for  the 
accommodation  of  counsel  and  of  the  Court,  should  not  in 
any  degree  affect  the  right  of  the  plaintiff  to  the  fruits  of 
his  verdict. 

Motion  overruled.    Judgment  on  the  verdict. 
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WILLIAM  B.  MADDUX  et  al. 

vs. 
ROLAND  G.  USHER. 

October,  1878. 

1.  An  order,  ''please  ship  me  at  once  26  bbls.  same  whiskey  I  had 
before,"  is  an  order  for  a  cash  sale. 

2.  A  reply,  ''please  find  enclosed  our  invoice  for  25  pkgs.,  shipped 
you  this  day  as  ordered,  also  our  draft  for  amount  of  invoice  which 
please  accept  and  return,"  is  not  an  acceptance  of  such  order,  but  a 
proposed  sale,  upon  condition  that  the  draft  be  first  accepted ;  and 
the  person  giving  the  order,  after  notice  of  the  condition  imposed, 
can  acquire  no  title  to  the  goods  afterwards  received,  unless  the  pro- 
posed condition  is  complied  with. 

3.  The  fact  of  forwarding  the  goods  before  compliance  with  the 
terms  of  sale  by  the  purchaser  is  not  necessarily  a  waiver  of  the 
conditions  of  sale. 

4.  It  is  a  question  of  fact  for  the  jury  to  say  under  all  the  cir- 
cumstances, whether  the  vendor  so  conducted  as  to  waive  condi- 
tions of  sale,  that  he  may  have  imposed. 

5.  A  vendor  may  replevy  his  goods  from  a  United  States  marshal 
who  attached  them  as  the  property  of  a  supposed  purchaser,  when 
he  has  not  complied  with  the  conditions  of  such  sale,  and  they  have 
not  been  waived. 

0.    A  defective  averment  of  the  citizenship  of  parties  may  be 

amended  after  verdict 

Replevin,  by  citizens  of  Ohio  against  the  United  States 
marshal  for  the  district  of  Massachusetts,  to  recover  goods 
that  he  had  attached  as  the  property  of  a  merchant  in  Bos- 
ton, who  claimed  to  have  purchased  the  same  of  the  plain- 
tifis.  The  plaintiffs  alleged  the  proposed  sale  by  them  to  have 
been  upon  condition  precedent  that  had  neither  been  complied 
with  nor  waived,  and  that  they  had  not  parted  with  their 
title  to  the  goods. 

The  verdict  was  for  the  plaintiffs,  whereupon  the  defend- 
ant filed  a  motion  for  a  new  trial  for  misdirection,  and 
because  the  verdict  was  against  law  and  evidence. 
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Messn.  Morse^  Stone  ^  Chreenoughi  counsel  for  plaintiffs. 
Messrs.  Avery  ^  Hobbs^  counsel  for  defendant. 
Pbesbnt,  Mr.  Justice  Clifford  and  Fox,  J. 

Fox,  J.  In  January,  1875,  J.  M.  Demarest  was  a  whole- 
sale liquor  dealer,  in  Boston ;  he  had  purchased  from  an  agent 
of  the  plaintiffs,  who  resided  in  Cincinnati,  a  quantity  of 
whiskey,  and,  on  the  sixteenth  of  January,  wrote  to  the 
plaintiffis,  "Please  ship  me  at  once  twenty-five  barrels  same 
whiskey  I  had  before.  I  have  not  seen  your  Mr.  Montgom- 
ery lately,  or  would  have  ordered  through  him."  To  this 
the  plaintiffs  replied,  "Cincinnati,  January,  21, 1875:  Mr. 
J.  M.  Demarest :  With  this  you  will  please  find  enclosed  our 
invoice,  at  lowest  rate,  for  twenty-five  packages  shipped  to 
you  this  day  as  ordered  in  your  favor  of  sixteenth ;  also,  find 
enclosed  our  draft  for  amount  of  invoice,  which  please  accept 
and  return.  Thanking  you  for  the  order,  &c."  The  whis- 
key reached  Boston  some  days  after  the  receipt  of  this  letter 
by  Demarest ;  he  never  accepted  the  draft,  but  did  take  pos- 
session of  the  whiskey,  which,  with  the  exception  of  one  or 
two  barrels,  was  shortly  after  attached  by  defendant,  the 
marshal  of  this  district,  on  a  writ  against  Demarest,  return- 
able to  this  Court,  and  the  present  action  of  replevin  was 
instituted  for  its  recovery.  On  the  trial,  the  jury  were 
instructed  that,  upon  the  written  documents,  the  sale  of  the 
twenty-five  barrels  of  whiskey  to  Demarest  by  plaintiffs  was 
upon  the  condition  of  his  payment  therefor  by  his  acceptance 
of  the  draft.  To  this  instruction  the  defendant's  counsel 
excepts. 

Demarest's  order  was  for  a  cash  sale,  and  if  it  had  been 
accepted  as  written,  and  the  goods  forwarded  in  compliance 
therewith,  the  sale  would  have  been  for  cash,  and  he  would 
not  have  been  entitled  to  any  credit ;  but  it  is  manifest  that 
the  plaintiffs  did  not  accept  and  act  upon  this  offer  of  Demar- 
est ;  but,  instead  thereof,  for  reasons  best  known  to  them- 
selves, they  declined  to  sell  for  cash,  and  forwarded  him  a 
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sixty  days'  draft  enclosed  with  the  same  letter  with  the 
invoice  and  other  documents,  which  draft  they  requested  him 
to  accept  and  return.  Demarest's  proposal  was  not  accepted, 
and  the  goods  were  not  delivered  to  the  railroad  in  compli- 
ance with  his  ofifer;  but  the  plaintiffs  substituted  entirely 
new  and  different  terms  of  sale,  which,  of  course,  they  were 
fully  authorized  to  do.  It  is  said  the  language  of  the  letter 
of  the  plaintiffs  does  not,  in  express  terms  impose,  as  a  con- 
dition of  the  sale,  the  return  of  the  draft  accepted  by  Demar- 
est ;  but  considering  the  brevity  and  conciseness  of  the  cor- 
respondence, we  are  of  opinion  its  legal  signification  was 
to  impose  upon  the  sale  this  condition.  After  informing 
Demarest  that  they  had  that  day  shipped  the  goods,  they 
enclose  invoice  and  draft  in  the  letter,  and  state  therein,  ^^find 
enclosed  our  draft  for  amount,  which  please  accept  and 
return."  This  surely  was  not  a  sale  for  cash;  but  on  the 
contrary,  it  is  manifest  that,  while  in  other  respects  they 
accepted  the  proposal  of  Demarest,  they,  instead  of  cash, 
required  an  acceptance  in  payment ;  and  when  we  remember 
the  informal  manner  in  which  mercantile  correspondence  is 
conducted,  we  think  it  a  reasonable  construction  of  the  lan- 
guage here  used,  to  hold  that  both  parties  must  have  under- 
stood that  the  contract  required  that  the  payment  for  the 
merchandise  should  be  made  by  a  return  of  the  draft  duly 
accepted.  While  the  plaintifiGs  might,  in  precise  terms,  have 
informed  Demarest  that  they  declined  his  offer,  and  would 
not  sell  the  merchandise  to  him  except  on  condition  of  his 
acceptance  of  the  draft,  such  formal  language  is  hardly  to  be 
expected  in  business  transactions ;  and  their  sending  him  the 
draft  and  other  documents  on  the  same  day  they  shipped  the 
whiskey  may  well,  in  connection  with  the  letter,  be  consid- 
ered as  equivalent  to  a  direct  assertion  that  the  sale  would 
depend  upon  such  condition  being  performed. 

It  is  said  that  the  merchandise  was  delivered  to  the  rail- 
road before  the  plaintiffs  wrote  their  letter  to  Demarest  of 
January  twenty-first,  and  that  such  delivery  was,  in  law,  a 
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delivery  to  Demarest,  and  cannot  afterwards  be  controlled 
by  subsequent  acts  of  the  plaintiff;  but  in  our  view,  the 
plain tifGs  not  having  accepted  Demarest's  proposal  for  a  cash 
sale,  the  action  of  the  plaintiffs  in  shipping  the  merchandise 
must  be  examined  entirely  independent  of  Demarest^s  pre- 
vious offer,  and  in  no  way  to  be  influenced  thereby.  Con- 
ceding that  that  offer  was  declined,  so  far  as  the  plaintiffs' 
rights  are  involved,  it  is  as  though  it  had  never  been  made. 
They  might,  if  they  chose,  send  goods  of  that  description  to 
Demarest  on  just  such  conditions  as  they  thought  most  for 
their  interest ;  and  if  Demarest  received  the  goods  after  he 
was  informed  of  the  conditions  upon  which  the  plaintiffs  had 
forwarded  them,  he  must  be  held  to  have  agreed  to  those 
conditions,  and  could  acquire  no  title  without  compliance 
therewith. 

The  argument  of  defendant's  counsel  proceeds  upon  the 
theory  that  plaintiffs,  having  first  accepted  Demarest's  offer, 
and  placed  the  goods  on  the  cars  to  be  forwarded  to  Demar- 
est, afterwards,  on  the  same  day,  changed  their  purpose ;  but 
the  conclusive  answer  to  this  is,  that  there  is  no  evidence 
that  plaintiffs  ever  accepted  Demarest's  proposal ;  on  the  con- 
trary, it  is  clear,  beyond  question,  that  they  never  accepted 
his  offer,  but  substituted  terms  essentially  different,  upon 
which  they  forwarded  the  goods  to  him,  taking  care  to  advise 
him,  before  the  reception  of  the  goods,  of  these  terms,  and 
leaving  it  to  his  option  whether  he  would  or  not,  on  those 
terms,  complete  the  purchase.  All  that  took  place  in  Cin- 
cinnati on  January  twenty-first  were  parts  of  one  transaction, 
carrying  out  a  proposed  sale  by  the  plaintiffs  to  Demarest ; 
and  the  Court  would  not  be  justified  in  selecting  a  single  act 
of  the  parties,  and  hold  them  concluded  thereby  in  manifest 
contravention  of  the  intent  of  the  plaintiffs,  as  fully  commu- 
nicated to  the  purchaser. 

The  language  of  Lord  Westbury  in  Shepherd  vs.  Harrison^ 
L.  R.,  5  H.  L.,  116,  is  quite  applicable  to  the  present  case.  In 
that  case,  a  bill  of  lading  for  goods  and  a  bill  of  exchange 
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to  be  accepted  in  payment  were  forwarded  to  a  party,  and,  as 
in  the  present  instance,  he  received  the  goods  under  the  bill 
of  lading,  but  refused  to  accept  the  bill  of  exchange.  The 
learned  judge  there  says  on  p.  180:  ^^I  think  the  truth  of 
the  case  was  this ;  that  the  two  documents  were  originally 
intended  to  be  dependent,  the  one  on  the  other,  and  that 
they  were  sent  together,  under  the  conviction  and  in  the 
confidence  that  the  bill  of  exchange  would  be  accepted  and 
returned  to  the  sender  in  consideration  of  the  bill  of  lading. 
That,  however,  was  not  done,  and  therefore  I  take  it  that 
the  bill  of  lading  acquired  in  that  manner  gave  no  right  of 
property  to  the  appellant."  Lord  Cairns,  in  the  same  case, 
p.  133,  says :  "I,  therefore,  think  that,  when  one  merchant 
in  this  country  sends  to  another,  under  circumstances  like 
the  present,  a  bill  of  lading  and  a  bill  of  exchange,  it  is  not 
at  all  necessary  for  him  to  say  in  words,  we  require  you  to 
take  notice  that  our  object  in  enclosing  these  bills  of  lading 
and  bills  of  exchange  is,  that  before  you  use  the  bills  of 
lading  you  shall  accept  the  bills  of  exchange.  Merchants 
know  perfectly  well  what  they  mean  when  they  express  them- 
selves, not  in  the  language  of  lawyers,  but  in  the  language 
of  courteous  mercantile  communication ;  and  I  do  not  think 
that  any  merchant  in  England,  receiving  a  bill  of  lading  and 
a  bill  of  exchange  under  these  circumstances,  when  he  came 
to  reflect  on  the  matter,  would  feel  any  doubt  that  he  could 
not  retain  the  one  without  accepting  the  other.  *  *  I 
believe  that  *  *  what  took  place  in  Liverpool  did  not 
vest  the  property  in  him,  (the  plaintiff)  but  the  property 
remained  in  the  shippers." 

When  the  sale  is  on  condition  that  the  purchaser  should 
send  his  notes  in  payment,  and  the  condition  is  not  performed, 
no  title  vests  in  the  purchaser.  Coggill  vs.  Hartford  ^  N.  H. 
Railroad  Co.^  3  Gray,  545 ;  Sirschorn  vs.  Canney^  98  Mass., 
149. 

A  distinction  is  attempted  to  be  drawn  between  a  delivery 
of  goods  to  a  railroad  and  receiving  therefor  the  common 


266  CIRCUIT   COURT, 

Maddux  va.  Usher. 

railroad  receipt,  and  a  delivery  on  board  of  a  vessel,  to  be 
carried,  and  a  bill  of  lading  taken  therefor.  If  it  is  admitted 
that  such  a  distinction  exists  when  the  ship  is  not  a  common 
carrier,  it  is  not  applicable  to  the  present  case,  as  the  deliv- 
ery to  the  railroad  was  conditional  and  not  absolute;  the 
delivery,  being  only  one  act  in  the  consummation  of  the  sale 
on  the  twenty-first,  is  not  to  control  the  other  branches  of 
the  contract,  by  one  of  which,  this  condition  of  payment  by 
the  acceptance  was  imposed  on  the  purchaser. 

The  question  whether  there  was  any  waiver  of  the  con- 
dition by  the  delivery  to  the  carrier  was  submitted  to  the 
jury,  under  the  instructions,  '*that  ordinarily,  if  a  party  makes 
a  sale  upon  condition,  and  delivers  the  property  without  any 
understanding  in  reference  to  the  continuance  of  the  con- 
dition, this  would  be  construed  as  a  waiver  of  the  condition, 
and  it  would  be  a  presumption  of  law,  that,  if  he  delivered 
the  article  without  any  understanding  between  him  and  the 
buyer  that  the  condition  should  continue,  he  intended  to 
waive  the  condition.  If  the  delivery  is  unaccompanied  by 
any  act,  word,  or  circumstance,  to  indicate  that  it  is  quali- 
fied, or  made  subject  to  the  condition,  the  purchaser  has  a 
right  to  understand  that  the  condition  is  waived.  The  fact 
that  the  goods  were  actually  forwarded  or  delivered  to  the 
purchaser,  before  a  compliance  with  the  terms  of  sale,  is  not 
necessarily  a  waiver  of  the  conditions  of  sale.  It  is  enough 
to  enable  the  sender  to  retain  his  title  to  the  goods,  if  it 
appears  that  it  was  the  understandiug  of  the  parties,  at  the 
time  of  the  delivery,  that  the  condition  of  payment  or  secur- 
ity was  not  waived,  though  there  was  no  express  declaration 
to  that  effect  at  the  time.  The  question  of  waiver  is,  there- 
fore, a  question  of  fact  for  the  jury,  and  may  be  proved  by 
declarations,  acts  and  circumstances  attending  the  delivery. 
Did  the  plaintiffs  so  deal  with  the  property  that  they  must 
be  held  to  have  waived  the  payment  by  acceptance  of  their 
draft?  And  had  Demarest  the  right  to  understand,  from 
what  they  did,  that  they  waived  this  condition,  and  that  the 
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title  to  the  property,  by  its  being  forwarded  as  it  was,  became 
Demarest's  absolutely,  without  his  acceptance  of  the  draft  ?" 

These  instructions  were  substantially  extracts  from  opin- 
ions found  in  the  later  Massachusetts  decisions,  and  no 
objection  is  made  thereto;  but  it  is  suggested  in  argument 
that  upon  the  documentary  evidence  it  was  for  the  court  to 
determine  the  question  of  waiver,  as  a  matter  of  law.  The 
answer  to  this  suggestion  is,  that  there  was  other  testimony 
upon  this  point  besides  the  documents,  especially  that  given 
by  one  of  the  plaintiffs  as  a  witness,  which  was  not  in  all  res- 
pects consistent,  some  portions  tending  to  establish  a  waiver, 
whilst  in  other  portions,  this  was  strongly  denied. 

It  is  claimed  that  the  plaintiffs  have  mistaken  their  remedy ; 
that  replevin  can  not  be  maintained  against  the  marshal; 
and  reference  is  made  to  Freeman  vs.  Howe^  24  How.,  450, 
in  support  of  this  objection.  The  cases  are  essentially  differ- 
ent. In  Freeman  vs.  Rowey  the  defendant,  as  marshal  of  this 
district,  had  in  his  possession,  under  legal  process,  the  pro- 
perty which  the  plaintiff  undertook  by  process  issued 
from  the  state  court  to  replevin  from  his  possession ;  and  it 
was  decided  that  the  state  courts  could  not  take  from  the 
marshal  property  in  his  custody  under  the  authority  of  the 
Circuit  Court;  there  could  not  be  a  conflict  of  jurisdiction. 
In  the  present  controversy  between  citizens  of  different 
States,  which  confers  upon  the  Circuit  Court  jurisdiction, 
the  plaintiffs  have  replevined  in  this  court,  the  property  held 
by  the  marshal  of  the  court,  under  attachment  on  a  writ 
returnable  to,  and  pending  in  the  same  court.  Instead  of  any 
conflict  of  different  tribunals  therefor,  the  plaintiff  appeal 
to  the  same  tribunal  which  has  directed  the  attachment,  and 
invoke  its  assistance  in  determining  the  validity  of  the 
attachment  and  the  plaintiff'  title  to  the  property  thus  seized 
by  the  marshal  on  his  precept  from  this  court. 

Such  had  been  the  practice  prior  to  Freeman  vs.  Howe^  as 
in  Harris  vs.  De  Wolf^  4  Pet.,  147,  the  Supreme  Court  of  the 
United  States  sustained  a  judgment  in  replevin  against  the 
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marshal  of  the  Massachusetts  district,  recovered  in  the  Cir- 
cuit Court,'for  property  attached  by  him  on  a  writ  returnable 
before  the  Circuit  Court.  The  case  is  in  all  these  points 
identical  with  the  present.  Freeman  vs.  Sowe  proceeds 
throughout  upon  the  principle  that  the  courts  of  the  United 
States,  having  authorized  an  attachment,  alone  are  to  deter- 
mine whether  the  possession  acquired  by  the  marshal  is 
valid  and  shall  remain,  and  declares  that  other  tribunals  can- 
not be  allowed  to  disturb  the  possession  thus  acquired,  and 
take  from  him  the  property ;  but  it  is  most  clearly  affirmed  in 
the  same  opinion,  that  it  is  the  duty  of  the  federal  courts  to 
afford  to  the  real  owners  of  the  property,  so  attached,  com- 
plete and  appropriate  remedies,  and  to  direct  a  restoration  to 
the  true  owner  of  that  to  which  he  shall  be  entitled.  The 
court  so  authorizing  an  attachment  is  not  restricted  to  a 
single  remedy;  but  the  aggrieved  party  may  well  avail  him- 
self of  any  remedy  known  to  the  law,  which  will  more  effect- 
ually protect  his  rights,  and  by  which  the  federal  courts 
may,  according  to  well  established  principles,  determine  the 
legal  rights  of  the  respective  parties. 

In  Freeman  vs.  Hawe^  it  is  said  that  a  bill  might  be  filed 
on  the  equity  side  of  the  court,  to  prevent  injustice  or  an 
inequitable  advantage  under  mesne  or  final  process,  it  not 
being  an  original  suit,  but  auxiliary  and  dependent,  and 
could  be  maintained  without  reference  to  the  citizenship  or 
residence  of  the  parties.  In  that  case,  such  a  remedy  could 
alone  be  resorted  to,  as  an  action  at  common  law  could  not 
be  maintained  in  the  Circuit  Court,  on  account  of  the  par- 
ties being  both  citizens  of  Massachusetts,  a  difficulty  not  pre- 
sented in  the  present  case.  A  right  to  redress  being  thus 
acknowledged  by  the  Supreme  Court,  and  Mr.  Justice  Nel- 
son, having  in  his  opinion  pointed  out  the  remedy  which  the 
party  in  that  case  might  avail  himself  of,  we  hold  that,  when 
the  case  is  different,  and  one  in  which  the  common  law  has 
for  hundreds  of  years  provided  a  remedy,  a  party  may  well 
avail  himself  of  it,  provided  he  seeks  his  remedy  before  the 
tribunal  having  the  custody  of  his  property. 
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In  Buck  vs.  Colbath^  8  Wall.,  834,  it  was  held  that  an 
action  of  trespass  might  be  sustained  in  a  state  court  against 
the  marshal  for  an  attachment  made  on  a  writ  returnable  to 
the  Circuit  Court,  recognizing  the  authority  of  the  state 
tribunals  to  hold  the  marshal  accountable  for  the  value  of 
the  property  he  may  have  wrongfully  attached,  provided  his 
possession  is  not  disturbed  by  process  from  the  state  tribu- 
nals. In  Buck  vs.  Colbathy  Mr.  Justice  Miller,  referring  to 
the  suggestion  found  in  Freeman  vs.  Howe  that  the  owner 
could  resort  to  a  bill  in  equity,  on  p.  845,  says :  "The  proceed- 
ing here  alluded  to  is  one  unusual  in  any  court,  and  is  only 
to  be  resorted  to  in  the  federal  courts  in  extraordinary  cases 
where  it  is  essential  to  prevent  injustice  by  an  abuse  of  the 
process  of  the  court,  which  cannot  otherwise  be  remedied." 
The  remedy  in  this  tribunal  which  the  common  law  afforded 
the  plaintiffs,  prevents  all  necessity  for  any  resort  to  the 
unusual  proceeding  suggested  by  the  learned  justice.  [See 
Matthews  vs.  Binsmore^  109  U.  S.,  216.] 

Replevin  has  always  been  maintained  in  the  state  courts 
against  the  sheriff  for  property  attached  by  him  on  writs 
from  state  tribunals.  Scores  of  instances  can  be  found  in 
the  digests  of  decisions  in  every  one  of  the  States ;  and  we 
discern  no  valid  reason  why  the  same  practice  should  not  be 
sanctioned  in  the  federal  courts  against  their  officers,  if  they 
have  wrongfully  attached  another's  property. 

It  is  urged  that  the  citizenship  of  the  parties  is  not  pro- 
perly averred  in  the  writ.  It  appears  that  they  are  citizens 
of  different  States,  and  in  a  number  of  similar  instances  at 
the  present  term,  the  Court  has  allowed  amendments  to  be 
made  conformable  to  the  truth,  so  that  the  citizenship  may 
properly  appear  on  the  record,  and  the  proposed  amendment, 
filed  June  nineteenth,  is  allowed. 

Motion  overruled.    Judgment  on  the  verdict. 
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THE  M.  M.  CHASE. 

October,  1878. 

1.  The  testimony  of  the  respective  owners  of  colliding  yessels 
bein{(  manifestly  untrue,  the  court  considered  the  testimony  of  a 
competent  witness,  who  saw  the  collision  from  the  land,  the  most 
reliable  evidence. 

2.  Colliding  vessels,  sailing  with  a  north  wind,  one  a  course  east  by 
north  within  seven  points  of  the  wind,  and  the  other  west  by  north 
two  points  free,  are  neither  close-hauled. 

3.  Vessels  so  sailing^  approaching  each  other  end  on  and  ip  danger 
of  collision,  one  upon  the  port  tack  and  the  other  upon  the  star- 
board tack,  should,  under  rule  XYI,  both  seasonably  port  their 
helms. 

4.  Those  in  charge  of  vessels  so  approaching  each  other  have 
a  right  to  presume  that  rule  XVI  will  be  seasonably  complied  with; 
and  if  one  vessel  puts  her  helm  aport  soon  enough  to  avoid  a 
collision  if  the  other  should  do  the  same  at  the  same  time,  she  is 
blameless;  and  if  a  collision  ensue,  for  failure  to  so  port  the  helm, 
the  vessel  failing  to  do  it  would  be  in  fault,  and  liable  for  the 
damages. 

5.  If  vessels  approacliing  in  opposite  directions  on  courses  diverg- 
ing two  points,  neither  being  close-hauled,  are  not  governed  by  rule 
XVI,  the  vessel  on  the  port  tack  must  keep  clear  of  the  vessel  on 
the  starboard  tack. 

6.  A  lookout  must  be  kept  to  apprise  the  man  at  the  helm  of  approach- 
ing vessels. 

In  Admiralty.  Libel  in  rem  by  the  master  and  owners 
of  the  Emma  B.  Shaw  against  the  M.  M.  Chase  for  damages 
from  collision  of  the  two  vessels,  occasioned  by  fault  of  the 
Chase.  The  owners  of  the  Chase  filed  their  claim,  and 
answer,  denying  any  fault  on  the  part  of  the  Chase,  and  the 
cause  was  heard  upon  libel,  answer  and  proofs. 

Mr.  George  F.  Holmes  and  Mr.  A.  A,  Strout^  proctors  for 
libellants. 

Mr.  Geo.  E.  Bird  and  Mr.  William  TF.  Thomas^  proctors 
for  claimants. 
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Fox,  J.  This  libel  is  instituted  against  the  schooner,  M. 
M.  Chase,  of  Portland,  by  the  master  and  owners  of  the 
schooner,  Emma  B.  Shaw,  of  Philadelphia,  to  recover  for 
damages  sustained  by  the  Emma  B.  Shaw,  from  a  collision 
with  the  M.  M.  Chase,  on  the  morning  of  February  19,  1878, 
which  took  place  at  the  western  entrance  of  the  Vineyard 
sound,  between  the  lightship  and  Cuttyhunk  island. 

The  Emma  B.  Shaw  was  a  schooner  of  two  hundred  and 
forty-eight  tons,  loaded  with  ice,  bound  from  Boothbay  to 
Philadelphia.  The  M.  M.  Chase  was  bound  from  Virginia 
to  Portland,  with  a  cargo  of  oysters. 

The  libel  alleges  that  the  course  of  the  Emma  B.  Shaw  at 
time  of  collision,  was  west-northwest,  and  that  she  was  on 
her  starboard  tack,  close-hauled,  with  the  wind  north  by  west; 
and  that  the  M.  M.  Chase  was  seen  two  or  three  miles  off, 
on  a  course  of  east  by  north  with  free  wind. 

The  answer  admits  that  the  M.  M.  Chase  was  sailing  on  a 
course  east  by  north,  but  avers  that  the  wind  was  north-north- 
east to  northeast  by  north,  and  that  she  was  on  her  port 
tack  close-hauled;  that  the  Emma  B.  Shaw  was  first  seen  on 
the  starboard  bow  of  the  M.  M.  Chase,  about  a  half-mile  dis- 
tant, sailing  on  a  course  west-southwest,  with  the  wind  free, 
and  that  the  Emma  B.  Shaw  afterwards  changed  her  course 
to  the  northwest,  and  thereby  occasioned  this  collision. 

The  master  and  mate  of  the  Emma  B.  Shaw,  in  their  dep- 
ositions, fully  sustain  all  the  allegations  in  the  libel;  and  on 
the  other  hand,  the  testimony  of  the  master,  mate,  and  one 
of  the  seamen  of  the  M.  M.  Chase,  corroborates  the  allega- 
tions in  the  answer. 

Each  side  has  also  produced  the  testimony  of  a  witness 
from  the  island  of  Cuttyhunk. 

Albert  F.  Church,  a  pilot,  who  is  the  son-in-law  of  Mr. 
Smith,  the  light-keeper,  testifies  in  his  deposition  that  he  was 
on  the  island  that  morning  watching  for  a  vessel  which  he 
expected  to  pilot  through  the  sound ;  that  he  saw  both  the 
schooners  from  where  he  stood  previous  to   the  collision ; 
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that  he  did  not  see  them  when  they  were  together,  but  saw 
them  after  the  collision ;  that  the  wind  was  about  north  by 
west,  a  good  wholesail  breeze,  and  so  continued  through  the 
morning ;  that  the  Chase  was  on  her  port  tack,  heading  about 
east  by  north,  but  for  a  portion  of  the  time  she  was  obscured 
from  his  sight  by  a  barn.  He  says,  ^^Her  sheets  were  off  some, 
cannot  tell  exactly  how  much,  but  so  that  I  could  notice  them 
distinctly ;  she  was  not  close-hauled,  but  was  running  free 
with  her  boom  about  oue  third  of  the  way  off,  as  I  should 
judge.  About  half  an  hour  after  seeing  the  M.  M.  Chase,  I 
saw  the  top  of  the  Emma  B.  Shaw  sail  across  the  hollow  in 
the  island;  -she  came  out  by,  so  that  I  could  see  her  hull  in 
twiButy  or  thirty  minutes;  she  was  then  on  her  starboard 
tack,  was  not  close-hauled,  heading  about  west  as  near  as  I 
could  judge;  the  vessels  then  were  two  or  three  miles 
apart ;  she  afterwards  luffed  up  into  the  wind,  trimmed  off 
and  was  headed  north  by  west  as  near  as  I  could  tell ;  she 
was  close-hauled,  sharp  to  the  wind,  heading  west-northwest 
as  near  as  I  could  tell;  I  should  judge  the  vessels  were 
about  a  mile  or  more  apart ;  the  two  vessels  were  within  an 
eighth  of  a  mile  of  each  other  when  I  last  saw  them  before 
the  collision." 

On  cross  examination,  he  says,  "The  true  course  for  a  ves- 
sel through  the  sound  and  bound  to  Philadelphia  is  about  west 
by  south  ;  the  wind  was  quite  steady  that  morning ;  it  very 
likely  blew  by  flaws,  as  far  eastward  as  north.  I  did  not 
look  at  any  compass,  there  was  a  vane  in  sight ;  I  did  not 
look  at  the  vessels  after  they  were  within  a  mile  of  each 
other,  because  I  stepped  into  the  house  to  do  something  or 
other.  If  the  Emma  B.  Shaw  had  kept  on  the  course  she 
was  on  when  I  first  saw  her,  the  collision  would  not  pro- 
bably have  occurred." 

S.  Austin  Smith,  the  keeper  of  Cuttyhunk  light,  was  called 
by  claimants,  and  testified  that  at  about  6.40  on  morning  of 
February  nineteenth,  "I  went  up  into  the  lantern  of  the 
lighthouse  |tnd  saw  the  M.  M.  Chase  coming  in  on  a  course 
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of  east,  or  east  by  north.     I  saw  the  collision.     The  vessels 
were  about  S.  S.  W.  from  the  lighthouse  at  the  time ;  the 
wind  was  due  north,  veering  round  to  N.  N.  E. ;  the  two  ves- 
sels came  nearly  end  on,  and  I  watched  them,  fearing  a  col- 
lision ;  they  were  neither  of  them  close-hauled ;  they  both 
held  their  course,  the  Emma  B.  Shaw  being  a  little  southerly 
until  a  moment  before  the  collision,  and  then  the  E.  B.  Shaw 
put  her  helm  hard  to  port  and  came  under  the  bow  of  the 
M.  M .  Chase,  and  the  collision  occurred  almost  immediately ; 
the  M.  M.  Chase  did  not  change  her  course.     I  noticed  the 
course  of  the  wind  at  the  time  of  the  collision,  which  took 
place  about  a  mile  from  me.     The  sun  was  up  and  as  clear  a 
day  as  ever  was.     Saw  the  man  at  the  wheel  of  the  M.  M. 
Chase  exerting  himself  to  bring  her  up  into  the  wind.     If 
the  E.  B.  Shaw  had  starboarded  her  helm,  the  vessels  would 
have  gone  clear.     The  wind,  at  the  time,  varied  from  N.  N. 
E.  to  N.  by  W.  at  lighthouse.     The  E.  B.  Shaw  would  have 
passed  to  the  north  of  the  lightship,  I  think.     She  changed 
her  course  a  little  after  she  opened  by  the  bluff  of  the  island, 
and  steered  a  little  more  to  the  north.     My  attention  was 
fixed  on  the  vessels,  as  I  expected  a  collision ;  they  were  two 
hundred  to  two  hundred  and  fifty  feet  apart  when  the  E.  B. 
Shaw  ported  her  helm.     If  both  vessels  had  held  their  course, 
think  a  collision  would  have  occurred.     After  leaving  Tar- 
paulin cove,  the  course  of  the  E.  B.  Shaw,  with  wind  north, 
would  have  been  about  west  by  south,  to  pass  near  the  light- 
ship.    I  suppose  she  may  have  kept  on  to  north  of  that,  when 
I  saw  her,  to  go  north  of  lightship.     She  may  have  kept  up 
to  north  of  west,  say  a  point,  a  point  and  a  half. 

In  the  present  case,  as  in  most  others  of  a  similar  character, 
there  is  an  irreconcilable  conflict  in  the  testimony  of  those  on 
board  the  respective  vessels  upon  material  points,  upon  which 
the  Court  has  not  the  charity  to  believe  that  the  differences 
are  wholly  owing  to  errors  of  judgment. 

The  officers  and  crew  of  colliding  vessels  most  usually  are 
quite  ready  to  exonerate  themselves  from  blame  by  state- 
19 
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ments,  which  upon  careful  examination  and  comparison  with 
the  testimony  of  disinterested  spectators,  if  to  be  had,  are 
generally  shown  to  be  a  gross  perversion  of  the  facts  as  they 
actually  occurred. 

In  this  case,  all  of  the  evidence  is  in  deposition,  excepting 
that  of  Smith,  the  lighthouse-keeper ;  and  the  Court,  not 
having  had  the  other  witnesses  before  it,  has  not  had  the 
opportunity  of  seeing  them,  and,  from  their  appearance,  form- 
ing its  own  judgment  as  to  what  extent  they  may  have 
designedly  misrepresented  the  state  of  the  wind  and  other 
matters  at  the  time  of  the  collision.  It  is  sufficient  to  say, 
that  this  testimony,  on  one  side  or  the  other,  is  most  mani- 
festly untrue ;  and  in  the  opinion  of  the  Court  this  remark  is 
not  applicable  exclusively  to  the  witnesses  on  either  side ; 
but  on  both  sides,  the  facts  have  been  so  much  perverted  by 
them,  that  the  Court  is  not  inclined  to  consume  any  time  in 
attempting  to  discern  if  either  approximates  to  the  truth, 
or  which  side  is  farthest  therefrom.  Mr.  Smith,  the  keeper 
of  Cuttyhunk  light,  was  produced  as  a  witness  at  the 
hearing,  and  while  he  manifested  some  peculiarities  as  a  wit- 
ness, the  Court  was  impressed  with  his  truthfulness,  and  is 
of  opinion  that  he  intended  to  give  a  correct  statement  of 
what  occurred  when  the  collision  took  place.  He  has  fol- 
lowed the  sea  forty  years ;  been  fourteen  yeara  keeper  of  the 
light ;  has  had  charge  of  one  of  the  coast  life-stations  ;  and 
is  manifestly  a  man  of  experience  in  maritime  matters,  and 
of  standing  and  character. 

He  says,  he  watched  the  vessels  until  the  collision  occurred, 
fearing  from  their  respective  couraes,  as  they  were  nearly 
end  on,  that  they  would  collide.  He  swears  that  they  were 
only  a  mile  distant  from  him,  and  that  he  noticed  the  wind 
at  the  time,  and  it  was  due  north,  varying  by  spells  from  N. 
by  W.  to  N.  N.  E.  Smith  was  up  in  the  lantern  of  the 
lighthouse  with  a  clear  unobstructed  view  through  the  light 
of  plate  glass,  and  with  a  vane  before  him,  and  with  his 
experience  of  fourteen  years  in  that  office,  could   not  but 
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have  known  the  exact  course  of  the  wind.  Church,  his  son- 
in-law,  was  on  the  ground,  and  represents  the  wind  as  about 
N.  by  W.  He  is  not  positive  and  precise  upon  this  point, 
while  Smith  is;  and  it  may  be  that,  at  the  moment  that 
Church  noticed  the  wind,  it  may  have  been  in  the  direc- 
tion stated  by  him ;  but  the  Court  is  inclined  to  accept  the 
statements  of  Smith  upon  this  point,  on  account  of  his  exact- 
ness upon  a  matter,  in  respect  to  which,  if  observed  by  him 
as  he  says,  he  could  not  be  mistaken. 

The  testimony  by  deposition  of  these  pilots  has  been  taken 
by  claimants,  and  they  say  that,  on  the  morning  of  the  col- 
lision, they  were  in  the  vicinity  of  Gay  Head,  and  that  the 
wind  then  was  north-northeast.  It  is  not  improbable  that 
such  was  the  course  of  the  wind  further  up  the  sound,  as  the 
testimony  tends  to  show  that  the  wind  frequently  hauls  more 
to  east  of  north  after  passing  the  northern  entrance  of  the 
sound ;  so  that,  with  the  wind  north  at  Cuttyhunk,  it  might 
be  two  or  three  points  to  the  eastward  when  near  Gay  Head. 
Upon  the  whole  case,  my  judgment  is,  that  the  wind  was 
north  where  the  collision  occurred,  and  if  so,  the  M.  M. 
Chase,  being  on  a  course  of  east  by  north,  as  is  admitted  by 
both  sides,  was  sailing  within  seven  points  of  the  wind,  which 
gave  her  a  free  course,  and  she  could  not  have  been  close- 
hauled. 

Mr.  Smith  swears  that  neither  vessel  was  close-hauled; 
and  whether  this  was  so  or  not  must  depend  on  the  course 
of  the  E.  B.  Shaw  with  a  northerly  wind,  I  am  inclined  ta 
the  opinion  that,  after  she  passed  the  bluff  on  Cuttyhunk, 
she  at  first  was  on  a  westerly  course,  which  was  changed,, 
as  Church  says,  soon  afterwards  more  northerly:  and  this, 
statement  of  Church  finds  corroboration  in  the  testimony  of 
Smith,  who  thinks  that,  after  passing  the  bluff,  she  hauled 
more  northerly,  intending  to  go  inside  of  the  lightship,  which, 
according  to  Smith's  statement,  would  give  her  a  course  one 
to  one  and  one-half  points  north  of  west,  say  about  west  by 
north,  which  I  am  inclined  to  think  was  the  course  she  was^^ 
on  just  previous  to  the  collision. 


276  DISTRICT    COURT, 

The  M.  M.  Chase. 

With  a  north  wind,  sailing  west  by  north,  the  Emma 
B.  Shaw  must  have  been  two  points  free;  and  I  therefore 
find  that  neither  vessel  was  close-hauled.  I  am  aware  that 
Church  says  the  Emma  B.  Shaw  was  close-hauled,  and  he 
gives  the  course  when  he  saw  her  as  about  N.,  N.  W. ;  but 
he  does  not  pretend  to  be  exact;  and  I  prefer  to  rely  on 
Smith's  testimony,  which  is  positive,  that  neither  vessel  was 
close-hauled.  This  view  draws  some  strength  from  the  fact 
that  the  two  vessels  were  so  approaching  each  other  that 
Smith  feared  a  collision  would  take  place.  This  might  be 
with  one  sailing  E.  by  North  and  the  other  W.  by  N., 
which  were  within  two  points  of  directly  opposite  courses; 
but,  if  the  divergency  was  much  greater,  it  could  never  have 
occurred  to  Smith  that  they  might  come  together. 

Neither  vessel  being  close-hauled,  but  one  so  sailing  on  a 
port  tack,  and  the  other  on  her  starboard  tack,  what  was 
required  of  each  vessel  ?  If  the  case  is  to  be  considered  as 
within  Rule  XVI,  applicable  to  vessels  meeting  end  on 
or  nearly  end  on,  the  helms  of  both  should  be  put  to  port. 
The  M.  M.  Chase  did  nothing  but  hold  her  course,  so  that 
she  clearly  violated  this  rule.  The  Emma  B.  Shaw  ported 
her  helm ;  but  it  is  claimed  that  it  was  not  seasonably  done ; 
that  she  hailed  the  M.  M.  Chase,  and  received  no  reply,  and 
therefore  she  should  have  understood  that  those  on  board  of 
the  M.  M.  Chase  were  not  aware  of  her  approach,  and  that 
the  Emma  B.  Shaw  should  have,  at  once,  under  Rule  XXIV, 
taken  such  measures  as  were  necessary  to  avoid  the  collision. 

It  is  sufficient  answer,  in  the  opinion  of  the  Court,  that 
those  on  board  of  the  Emma  B.  Shaw  must  have  known 
that  the  Chase  had  a  man  at  the  helm  whose  duty  it  was  to 
comply  with  the  rules  so  long  established,  and  that  those  in 
charge  of  the  Emma  B.  Shaw  had  a  right  to  act  on  the  presump- 
tion that  these  rules  would  be  obeyed.  If  such  had  been 
the  case,  and  the  helm  of  the  M.  M.  Chase  had  been  ported 
at  the  same  time  as  the  Emma  B.  Shaw's,  both  vessels  would 
have  passed  without  contact  as,  in  the  short  time  remaining, 
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the  course  of  the  Emma  B.  Shaw,  by  this  movement,  was 
changed  nearly  to  a  right  angle,  as  she  was  struck  amid- 
ships, nearly  head  on,  by  the  M.  M.  Chase. 

In  this  view,  the  fault  was  entirely  that  of  the  M.  M.  Chase ; 
and  while  the  Emma  B.  Shaw  was  somewhat  dilatory  in  her 
change  of  course,  it  would  have  been  successful,  if  the  other 
vessel  had  done  the  same  at  the  same  time. 

The  answer  alleges  that  the  course  of  the  Emma  B.  Shaw 
was  about  west^outhwest,  which  would  bring  the  two  ves- 
sels end  on,  and  require  from  the  M.  M .  Chase  a  compliance 
with  Rule  XVI,  as  neither  vessel  was  close-hauled.  On  her 
own  admissions,  the  M.  M.  Chase  was  in  fault ;  and  it  does 
not  appear  that  the  conduct  of  the  Emma  B.  Shaw  was  so  in 
violation  of  the  rules,  as  to  render  her  accountable  for  the 
damages  incurred. 

It  is  not  yet  absolutely  decided,  so  far  as  the  Court  is 
advised,  that  two  vessels,  approaching  in  opposite  directions 
on  courses  diverging  two  points,  are  to  be  governed  in  their 
movements  by  Rule  XVI.  See  The  Manitoba^  2  Flip.,  241. 
Doubts  have  certainly  been  suggested,  in  some  cases,  that  in 
such  position  the  vessels  are  not  to  be  deemed  as  meeting 
end  on,  or  nearly  end  on ;  but  rather  that  they  come  within 
Rule  XVII,  which  requires  of  two  sail  vessels,  when  crossing 
so  as  to  involve  risk  of  collision,  if  they  have  the  wind  on 
different  sides,  that  the  vessel  with  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  vessel  with  the  wind  on  the 
starboard  side;  except  when  the  vessel  with  the  wind  on 
the  port  side  is  close-hauled  and  the  other  vessel  free,  in 
which  case,  the  latter  vessel  should  keep  out  of  the  way. 

Neither  being  close  hauled,  it  was  the  duty  of  the  M,  M. 
Chase,  as  she  was  on  her  port  tack,  to  keep  out  of  the  way 
of  the  Emma  B.  Shaw,  she  being  on  her  starboard  tack. 
The  M.  M.  Chase,  it  is  conceded,  did  nothing ;  and  the  Emma 
B.  Shaw  held  her  course  as  she  was  required  to  do  until  the 
collision  was  imminent.  Within  a  moment  of  the  collision, 
as  Smith  says,  she  then  ported  her  helm,  her  helmsman  hav- 
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ing  a  right  to  presume  that  the  approaching  vessel  would  do 
the  same,  as  it  would  bring  her  more  before  the  wind  and 
allow  her  to  pass,  and  in  that  way  "keep  out  of  the  way  of 
the  other  vessel." 

If  the  Emma  B.  Shaw  had  pursued  a  different  course  and 
starboarded  her  helm,  and  the  M.  M.  Chase  had  ported  hers, 
then  a  collision  must  have  been  inevitable,  and  the  M.  M. 
Chase  might  have  well  been  held  chargeable  for  the  conse- 
quences. On  the  contrary,  she  did  what  it  was  her  duty  to 
do,  attempted  to  get  away  from  the  M.  M.  Chase  when  it  was 
evident  that  the  two  vessels  would  come  together,  unless  some- 
thing was  done  to  prevent  it,  acting  on  the  presumption,  that 
the  M.  M.  Chase  would  endeavor  to  accomplish,  in  the  easiest 
way,  the  same  purpose;  this  she  failed  to  do.  She  was, 
moreover,  in  fault  for  want  of  a  proper  lookout,  who  should 
sooner  have  discovered  the  other  vessel  and  notified  the  man 
at  the  helm  of  her  approach,  and  must  be  held  accountable 
to  the  Emma  B.  Shaw  for  the  damages  so  occasioned  by  her 

neglect. 

Decree  for  libellantt. 


THE  GRACE  DARLING. 

NOVKMBBR,  1878. 

1.  The  crew  of  a  steamer,  comprised  of  shareBinen  and  striken 
engaged  in  porgy  fishing,  have  a  maritime  lien  upon  the  vessel  for 
their  wages,  but  the  master  does  not. 

2.  Such  crew,  upon  being  refused  payment  for  their  services  at  the 
time  agreed  upon,  may  enforce  their  lien  upon  the  vessel  before  their 
term  of  service  has  expired. 

^  The  ten  days'  exemption  from  arrest  of  a  ship  under 
R.  S.,  §§  454^4547,  is  waived  by  appearance,  claim  and  answer 
without  protest,  after  that  time  has  elapsed. 

4.  Semble,  that  the  objection  should  be  taken  by  special  plea. 

5.  The  provisions  of  B.  S.,  §§  4546—4547  apply  only  to  mer- 
chant ships  and  their  masters  and  crews. 
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0.  Title  III  of  K.  S.  does  not  apply  to  vessels  and  crews  engaged  in 
porgy  fishing. 

7.  The  crew  of  a  fishing:  vessely  not  having  signed  shipping  arti- 
cles as  required  by  Title  LI,  R.  S.,  may  collect  their  shares  or  wages. 

8.  Title  Lilly  §  4612  of  R.  S.  applies  only  to  merchant;  vessels. 

0.  A  minor  may  recover  his  wages  as  seaman  upon  a  libel  promoted 
by  his  father  as  proc?iein  amif  where  the  father  has  agreed  that  the 
son  may  receive  his  own  wages. 

In  Admiralty.  Libel  in  rem  by  the  roaster  and  crew  of 
a  porgy  steamer  to  recover  their  shares  or  wages.  The 
owners  filed  claim  and  answer  and  evidence  was  taken. 

Mr.  Enoch  Knight^  Mr.  Oeorge  F.  Holmes  and  Mr.  A.  A. 
Stront^  proctors  for  libellants. 

Mr.  Washington  Oilbert^  proctor  for  claimants. 

Fox,  J.  The  libel  is  in  rerriy  against  a  steamer  employed 
in  porgy  fishing  the  past  summer  on  the  coasts  of  Maine  and 
Massachusetts,  and  was  filed  on  the  seventh  of  October  by 
the  roaster  and  crew,  to  recover  for  their  services,  the  steamer 
being  then  in  this  port  for  repairs  on  her  boiler.  The  crew 
commenced  their  services  about  May  first,  and  continued 
them  until  October  fifth. 

The  claimants  are  Messrs.  H.  &  G.  W.  Lord  of  Boston,  bv 
virtue  of  sundry  mortgages  from  Luther  Maddox,  on  all  but 
14-180th8  of  the  steamer,  for  which  interest  there  is  no 
appearance. 

Maddox  was  engaged  in  the  manufacture  of  fish  oil  from 
porgies,  at  Boothbay,  and  had  the  control  and  use  of  the 
Grace  Darling,  as  her  general  owner,  receiving  from  her,  her 
entire  fares,  excepting  when  sold  for  bait.  He  contracted  with 
the  master  for  his  employment,  and  authorized  him  to  engage 
his  crew.  Some  of  the  crew  were  sharesmen;  others  were 
known  as  strikers;  the  former  were  more  experienced  hands, 
and  by  usage  were  entitled  to  half  the  proceeds  of  the  catch 
if  made  into  oil,  and  to  one  third  of  the  proceeds  realized 
from  sales  for  bait.    From  the  amount  thus  coming  to  the 
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sharesmen  were  paid  the  strikers  and  cook,  who  were  hired 
by  the  master  at  fixed  rates  of  wages,  and  also  the  cost  of 
victualling  the  ship. 

The  master  and  mate  were  each  to  receive  a  share,  and  in 
addition,  the  master,  in  the  present  instance,  by  virtue  of  a 
written  contract  with  Maddox,  was  entitled  to  a  commission 
of  eight  cents  per  barrel ;  the  mate's  commission  was  one 
cent  per  barrel ;  and  these  commissions  were  to  be  paid  from 
the  owners'  moiety. 

The  master  and  crew  were  engaged  verbally  to  serve  on 
board  the  steamer  in  their  several  capacities  during  the  entire 
fishing  season,  and  which  had  not  terminated  at  the  institu- 
tion of  this  process ;  by  the  terras  of  the  agreement,  the  crew 
were  to  be  paid  on  the  first  of  August  all  then  due  to  them, 
which  had  been  done,  with  the  exception  of  the  mate ;  after 
that  time,  they  were  to  be  paid  monthly;  these  payments 
had  not  been  made,  although  repeatedly  demanded  from 
Maddox :  and,  just  prior  to  the  filing  of  the  libel,  he  was 
notified  by  the  crew  that  they  were  ready  to  continue  their 
employment  on  being  paid  the  amount  to  which  they  were 
then  entitled,  and,  if  this  was  not  done,  they  should  institute 
process  for  their  recovery. 

The  first  objection  made  by  the  claimants  is  that,  for  the 
services  thus  rendered  by  the  crew  of  this  steamer,  there  was 
no  lien  upon  the  vessel.  In  the  case  of  the  steamer  Helen 
M.  Pierce^  ante  206,  this  Court  had  occasion  to  examine  this 
question ;  and  it  was  then  decided  that  strikers,  for  their  ser- 
vices while  on  board  a  porgy  steamer,  acquired  a  maritime 
lien ;  whether  the  sharesmen  had  or  not  a  similar  lien  was 
not  then  decided,  as  the  question  did  not  arise  in  that  case ; 
but  on  further  reflection,  there  is  not  apparent  any  reason- 
able ground  for  any  distinction  between  the  two  cases  ;  and 
no  such  distinction  is  anywhere  referred  to  in  any  decision 
within  the  knowledge  of  the  Court. 

Whether  a  lien  on  the  vessel,  in  behalf  of  her  crew,  does 
or  not  attach,  depends  on  the  nature  of  the  services  and  tho 
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locality  in  which  they  are  rendered,  and  not  upon  the  method 
of  ascertaining  the  amount  of  compensation  to  which  the 
party  may  be  entitled. 

In  the  earliest  periods  of  maritime  commerce,  a  common 
method  of  compensating  the  mariner  was  to  allow  him  a  share 
in  the  profits  of  the  voyage. 

These  vessels  are,  for  nearly  the  whole  of  the  season, 
employed  in  cruising  about  oh  the  high  seas,  upon  the  coasts 
of  Maine  and  Massachusetts,  taking  the  fish  in  immense 
seines,  and  only  returning  to  the  shore  to  discharge  at  the 
oil  factories  the  fish  they  may  have  caught.  These  services 
are,  in  the  opinion  of  the  Court,  clearly  maritime  ;  and  until 
instructed  to  the  contrary,  I  must  hold  that,  whether  they  are 
rendered  by  the  sharesmen,  or  by  others  of  the  crew  who 
may  be  entitled  to  a  fixed  amount  as  wages,  they  have  in 
each  case  acquired  the  usual  and  ordinary  maritime  lien  of 
the  seaman  upon  his  vessel  for  his  wages. 

In  The  Hihemia^  1  Spr.,  78,  Judge  Sprague  decided  that 
the  crew  of  a  whaling  ship,  who  were  to  be  paid  by  shares  of 
the  catch,  had  a  lien  upon  the  ship  for  their  wages ;  and  the 
same  principle  was  recognized  by  Betts,  J.,  in  The  Sarah  Jane^ 
1  B.  &  H.,  401,  which  was  a  proceeding  in  rem  by  the  crew 
of  a  vessel  employed  in  the  seal  fishery,  who  were  to  receive 
a  share  of  the  proceeds  of  the  sealing  voyage;  and  also  by 
Ware,  J.,  in  The  Lucy  Anne^  8  Ware,  253,  where  a  seaman  of 
a  fishing  vessel,  in  a  proceeding  in  rem^  recovered  his  wages 
in  proportion  to  his  catch,  and  also  his  share  of  the  fishing 
bounty. 

It  is  further  claimed  that  the  libellants  had  not  completed 
their  contract,  which  was,  to  serve  the  entire  fishing  season, 
as  the  libel  was  filed  before  the  season  had  terminated;  but, 
when  it  is  remembered  that  it  was  also  one  of  the  terms  and 
conditions  of  the  contract,  that  the  crew  should  receive  their 
wages  monthly,  after  the  first  of  August,  and  that  they  had 
served  two  months  without  payment,  although  repeatedly 
demanded,  it  is  quite  apparent  that  the  breach  of  the  con- 
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tract  in  a  most  material  matter  was  first  committed  by  the 
owner,  and  that,  after  notice  to  him  bj  the  crew  that  they 
should  insist  on  payment  or  would  no  longer  continue  in  his 
employment,  they  were  justified  in  attempting  to  enforce 
their  claims  on  the  vessel. 

It  is  insisted,  that  the  arrest  of  the  ship  was  premature, 
and  can  not  be  sustained.  The  original  libel  was  filed 
October  seventh;  the  same  day  a  warrant  of  arrest  issued, 
and  she  was  seized  thereon,  process  being  made  returnable 
October  fourteenth.  October  seventeenth,  claimants  appear- 
ed and  filed  their  claim,  and  gave  bond  for  costs.  October 
eighteenth,  some  of  the  crew,  who  had  not  joined  in  the  libel 
originally,  petitioned  for  leave  to  become  parties,  and  were 
permitted  so  to  do.  October  seventeenth,  an  answer  was 
filed  by  the  claimants,  requiring  proof  of  services,  and  plead- 
ing that  no  lien  therefor  existed  against  the  vessel.  October 
eighteenth,  an  amendment  to  the  libel  was  filed  and  allowed, 
correcting  certain  errors  in  the  credits  and  amounts  of  the 
claims  of  the  respective  libellants.  On  the  same  day,  the 
day  of  hearing,  an  amended  answer  was  filed,  pleading  the 
minority  of  one  of  the  libellants,  Wm.  E.  Baker,  and  also 
that,  when  the  libel  was  filed  and  process  issued,  ten  days 
bad  not  elapsed  from  and  after  the  end  and  completion  of 
the  entire  voyage  or  service  for  which  the  libellants  con- 
tracted and  shipped,  nor  from  the  time  when  they  were 
entitled  to  payment ;  that  their  contract  was  for  the  entire 
fishing  season,  which  would  not  terminate  until  November 
fifteenth  or  thereabouts ;  that  said  steamer  had  not  left  her 
port  of  delivery  where  the  voyage  ended,  nor  was  she  about 
to  proceed  to  sea  within  ten  days,  and  therefore  the  Court 
has  not  jurisdiction. 

The  claimants  having  on  October  seventeenth  filed  their 
answer,  contesting  the  claims  on  their  merits,  by  an  amend- 
ment filed  at  a  subsequent  day  attempt  to  invoke  the  exemp- 
tion of  a  vessel  from  arrest  for  the  ten  days  provided  under 
§§  4546-4547  of  R.  S. 
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In  reply,  it  may  well  be  argued  with  great  force,  that  such 
an  exception  being  of  a  u^erely  dilatory  nature,  not  touching 
the  merits  of  the  claims,  should  have  been  presented  by  a 
special  dilatory  plea  before  any  general  answer  upon  the 
merits  was  made.  Such  appears  to  have  been  the  opinion  of 
Betts,  J.,  in  The  Edward^  1  B.  &  H.,  286,  which  was  a  libel 
in  rem  for  wages.  An  objection  similar  to  the  present  was 
presented  in  the  answer;  and  in  his  opinion  that  learned 
judge  on  p.  288,  remarks:  ^^The  claimant,  by  appearing 
and  contesting  the  claim  upon  the  merits,  must  be  deemed 
to  have  waived  all  right  of  exception  to  the  regularity  of  the 
proceedings."    See  also  The  Wm.  ffarris^  1  Ware,  867. 

In  Certain  Log8  of  Mahogany^  2  Sum.,  592,  Story,  J.,  says : 
**The  objection  is  in  its  own  nature  a  mere  declinatory  or  dil- 
atory objection  in  the  nature  of  a  plea  in  abatement ;  and  not 
peremptory,  as  a  bar  on  the  merits.  It  being  preliminary  in 
its  character,  it  should  have  been  taken,  if  at  all,  by  a 
special  plea  in  the  nature  of  a  plea  in  abatement,  known  in 
the  practice  of  the  ecclesiastical  and  admiralty  courts  by 
the  appellation  of  a  dilatory  or  declinatory  exception,  which 
is  always  brought  forward  before  the  contestatio  litis^  or 
general  defence  in  bar  or  general  answer  upon  the  merits." 

The  filing  of  the  libel  within  the  ten  days  is  not  prohibited 
by  the  act.  Process  only  is  suspended  for  that  period. 
When  that  time  has  elapsed,  a  new  warrant  for  her  seiz- 
ure could  issue,  and  the  vessel  be  then  taken  thereon,  and  if 
the  claimant  then  appears  in  the  cause  and  without  protest 
or  objection  asserts  his  right  to  the  property,  and  makes  full 
answer  upon  the  merits,  it  may  well  be  argued  that  he  thereby 
submits  to  the  jurisdiction  of  the  court  and  waives  all  fur- 
ther objection  to  process  against  the  vessel,  and  by  so  doing, 
relieves  the  court  from  the  necessity  of  dismissing  the  suit 
or  vacating  the  arrest  of  the  ship,  and  compelling  the  libel- 
lants  to  institute  anew  their  process  against  her. 

The  libel  itself  was  within  the  jurisdiction  of  the  Court  at 
the  time  it  was  filed ;  but,  for  a  limited  time  only,  the  res  was 
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not  subject  to  seizure  ;  and  if  so  taken,  the  party  might  or 
not,  as  he  thought  for  his  interest,  demand  its  release  ;  but, 
if  after  the  limitation  has  expired  and  he,  bj  his  plea,  sees  fit 
to  call  on  the  Court  to  pass  upon  the  merits  of  the  cause,  is 
it  not  too  late  for  him,  at  a  day  subsequent,  to  withdraw  his 
concession  and  waiver  of  objection  of  which,  at  an  earlier  day, 
he  could  have  availed  himself?  Having  made  his  election, 
and  interposed  a  full  defence  on  the  merits  by  formal  answer, 
the  irregularities  of  service  may  be  regarded  as  waived,  and 
the  cause  may  proceed,  as  if  the  proper  seizure  had  been  had 
before  the  answer  was  filed. 

In  Granon  vs.  Hartshome^  1  B.  &  H.,  461-462,  Judge 
Betts,  very  forcibly,  presents  similar  views,  in  a  case  strongly 
analogous  to  the  present.  I  am,  therefore,  inclined  to  the 
opinion,  that,  if  this  vessel  had  been  an  ordinary  merchant 
ship,  within  these  sections  of  the  Revised  Statutes  referred 
to  by  the  claimants,  on  these  pleadings,  they  should  not  be 
permitted,  at  this  stage  of  the  cause,  to  avail  themselves  of 
this  objection. 

In  the  case  of  The  David  Faust^  1  Ben.,  187,  Judge  Blat- 
chard  says :  "It  has  always  been  held  in  this  Court,  that,  when 
a  seaman  was  discharged  from  a  vessel  after  his  arrival,  either 
arbitrarily  or  with  his  assent,  the  discharge  terminated  the 
contract,  and  the  provision  for  ten  days  delay  after  delivery 
of  the  cargo  is  released,  and  the  seaman  may  proceed  at  once 
for  his  wages.  The  ship-master  or  owner  may  waive  the 
statutory  provision  in  regard  to  the  ten  days'  delay,  and  is 
held  to  have  done  so,  in  case  he  discharges  a  seaman  without 
paying  him  his  wages." 

If  §§  4546-47  are  to  receive  a  similar  construction  in  the 
present  instance,  the  ship  owner  violated  his  contract  by 
non-payment  of  the  crew's  wages  as  agreed ;  and  they  were 
thereby  discharged  from  further  liability  to  continue  their 
employment,  and  could  at  once  seek  redress  against  the 
vessel. 

The  language  of  §  4646  is  somewhat  different  from  that 
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in  §  6  of  the  act  1790,  and  may  require  a  different  construc- 
tion ;  as  by  the  latter,  process  might  issue  if  the  wages  were 
Dot  paid  within  ten  days  after  the  discharge  of  the  cargo ; 
while  by  §  4546,  process  could  issue,  if  the  wages  are  not 
paid  within  ten  days  after  the  time  when  the  same  ought  to 
be  paid  according  to  the  provisions  of  the  statute. 

I  am  not  able  to  find  in  Title  LIII  any  provision  fixing  the 
time  of  payment  of  wages  to  a  seaman  engaged  on  a  fishing 
cruise,  and  who  has  not  signed  any  agreement ;  and  if  this  is 
80,  then  the  case  is  not  affected  by  §§  4546-47 ;  but  the  party 
may  proceed  in  rem  to  recover  his  wages  to  which  he  is  en- 
titled by  his  parol  agreement.  In  The  Waverly^  7  Biss.,  466, 
Judge  Dyer  holds  that  the  variance  between  the  two  statutes 
are  of  phraseology  only,  and  that  Title  LIII  treats  exclu- 
sively of  cases  where  seamen  had  entered  into  employment 
under  a  written  contract. 

In  the  opinion  of  the  Court,  a  conclusive  reply  to  this 
ground  of  defence  is,  that  these  provisions  of  the  law  are 
not  applicable  to  this  class  of  vessels  and  their  crews,  but 
are  to  be  restricted  to  merchant  ships  and  those  employed 
thereon. 

This  provision  is  found  in  "Title  LIII,  Merchant  Seamen," 
and,  so  far  as  the  Court  can  discover,  it  has  always  been  con- 
fined to  the  crews  of  merchant  vessels.  These  sections  were 
substantially  re-enactments  of  §  6  of  c.  29,  laws  of  1790,  the 
title  of  which  chapter  is:  "An  act  for  the  government  and 
regulation  of  seamen  in  the  merchant  service." 

In  1792,  by  an  act  entitled  "an  act  concerning  certain 
fisheries  of  the  United  States  and  for  the  regulation  and 
government  of  the  fishermen  employed  therein,"  Congress 
provided  that  there  should  be  a  written  agreement  with  the 
skipper  and  crew  of  vessels  over  20  tons  burthen,  employed 
in  the  banks  and  other  cod  fisheries,  setting  forth  the  terms 
of  shipment,  &c.,  and  that,  whenever  such  agreement  shall  be 
so  made  and  signed,  a  lien  shall  be  created  on  the  vessel  for  the 
shares  of  the  skipper  and  other  fishermen  for  the  term  of  six 
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months  after  the  fish  shall  be  sold,  whenever  they  shall  have 
been  delivered  to  the  owner  or  his  agent  for  sale.  This  act 
was  temporary,  but  was  afterwards  continued  in  force,  and 
its  provisions  were  extended  to  vessels  engaged  in  the 
mackerel  fishery  by  act  of  1865,  and  were  re-enacted  in  the 
R.  S.,  '-Title  LI,  Regulation  of  Fisheries." 

It  is  manifest,  that  Congress  did  not  consider  these  provis- 
ions relative  to  enforcing  the  liens  of  merchant  seamen  on 
their  vessels  as  applicable  to  the  crews  of  fishing  vessels ; 
but,  that  it  deemed  it  necessary,  by  express  legislation,  to 
provide  therefor,  and,  by  specific  and  definite  provisions, 
recognize  the  lien  of  the  fishermen  upon  the  vessel  for  the 
amount  they  are  entitled  to  for  their  services,  limiting  the 
duration  of  such  lien  for  such  length  of  time  as  was  deemed 
reasonable  for  them  to  avail  themselves  of  this  security. 

The  only  enactments  to  be  found,  regulating  fisheries  and 
the  right  of  the  crew  to  a  lien  for  the  proceeds  of  their  catch, 
are  those  referred  to  in  Title  LI ;  and  these  are  restricted  to 
certain  kinds  of  fisheries,  and  are  not  general  in  their  appli- 
cation. Those  engaged  in  cod  and  mackerel  fishing  can  avail 
themselves  of  these  provisions  in  Title  LI,  and  of  no  others. 
Whalemen  are  not  within  this  title,  as  in  the  whale  fisheries, 
no  statute  has  fixed  any  of  the  rights  of  those  engaged  in  such 
adventures,  or  required  the  contract  of  the  crew  to  be  in 
writing.  Curt.  Mer.  Sea.,  60,  The  Atlantic^  1  Abb.  Adm., 
474. 

In  Flaherty  vs.  Doane^  1  Lou.,  148,  it  was  held  that  seamen 
who  had  served  on  a  cod  fishing  voyage,  at  monthly  wages, 
had  a  lien  on  the  remnants  saved  from  the  wreck  for  their 
wages,  thus  applying  the  general  principles  of  the  maritime 
law  to  the  crew  of  a  cod  fishing  vessel. 

Whether  the  provisions  of  §§  4546-47  as  they  are  found 
in  the  act  of  1790  were  or  not  applicable  to  the  crew  of  a 
fishing  vessel  was  in  fact  decided  by  Judge  Ware  in  the 
case  of  The  lanthe^  3  Ware,  127.  This  was  a  proceeding  in 
rem,  and  the  learned  judge  on  p.  127,  says :     "The  fishing 
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trade  of  the  country  is,  and  always  has  been  regulated  by  its 
appropriate  and  peculiar  system  of  laws";  and,  on  p.  129, 
says  as  to  the  act  of  1790,  *'Nor  can  it  be  made  to  reach  an 
ordinary  fishing  voyage  without  doing  violence  to  the  lan- 
guage, or  interpolating  words,  which  the  legislature  have  not 
seen  fit  to  use." 

The  remedies  provided  for  certain  classes  of  fishermen, 
being  restricted  and  not  general,  can  not  be  held  to  include 
those  who  may  be  employed  in  other  fisheries  which  were 
never  followed  when  the  law  was  originally  enacted. 

Long  since  was  it  decided  that  the  provisions  of  law  appli- 
cable to  cod  fisheries  and  licenses  for  that  pursuit  could  not 
be  made  to  include  those  who  were  following  the  mackerel 
fishery.  Such  was  the  opinion  of  Mr.  Justice  Story;  and 
although  an  opinion  of  Mr.  Justice  Woodbury  in  United 
States  vs.  Schooner  Reindeer^  14  L.  R.,  285,  might,  perhaps, 
occasion  some  doubts  upon  this  point,  they  are  forever  dis- 
posed of  by  the  opinion  of  Judge  Clifford  in  United  States 
vs.  Schooner  Paryntha  Davis^  1  Clif.,  632;  and  for  like  rea- 
sons, the  regulations  in  behalf  of  the  crews  of  cod  and  mack- 
erel vessels  can  not  reach  and  protect  the  crews  of  steamers 
engaged  in  porgy  fishing. 

If  by  any  forced  construction,  porgy  fishermen  could  be 
deemed  to  be  included  within  the  regulations  of  Title  LI, 
the  libellants  could  not  be  bound  thereby,  as  the  shipping 
articles  required  by  this  title  were  never  executed  by  one 
of  them.  They  are,  therefore,  in  the  same  position  as  the 
libellant  in  the  case  of  The  lanthe^  and  must  depend  on  their 
contract  and  such  remedies  for  its  enforcement  as  upon  gen- 
eral principles  of  maritime  law  they  are  entitled  to. 

It  has  not  escaped  the  attention  of  the  Court  that  §  4612, 
in  Title  LIII,  declares  "that,  in  the  construction  of  this  title, 
every  person  having  the  command  of  any  vessel  belonging  to 
any  citizen  of  the  United  States  shall  be  deemed  to  be  the 
master  thereof,  and  every  person,  apprentices  excepted,  who 
shall  be  employed  or  engaged  to  serve  in  any  capacity  on 
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board  the  same  shall  be  deemed  and  taken  to  be  a  %eaman,' " 
This  is  a  reenactment  of  §  46,  c.  822,  act  of  1872. 

If  this  language  is  to  be  taken  literally,  it  is  clear  that 
the  construction  given  by  the  ('ourt  to  §§  4546-4547  is 
erroneous.  That  a  literal  construction  was  not  the  intent  of 
Congress  is  demonstrated  from  the  fact  that  such  an  inter- 
pretation would  necessarily  include  the  vessels  employed  in 
cod  and  mackerel  fishing,  which  Congress  had  previously 
specially  provided  for  in  Title  LI ;  some  restriction,  there- 
fore, must  be  placed  on  the  broad  general  language  found  in 
§  4612 :  and  as  the  title  of  the  act  indicates  the  class  of  ves- 
sels to  which  it  is  applicable,  those  in  the  merchant  service, 
it  is  not  a  forced  construction  of  the  language  employed  in 
the  latter  section,  to  construe  its  general  provisions  as  limited 
to  merchant  vessels ;  especially,  as  in  one  or  two  instances, 
when  Congress  intended  that  vessels,  not  falling  within 
the  description  of  merchant  vessels,  should  be  made  subject 
to  certain  particular  provisions  of  the  title,  they  have  mani- 
fested such  intention  by  express  mention  of  such  vessels; 
as  for  instance,  in  §  4569,  they  require  vessels  engaged  in 
whale  or  other  fisheries,  or  in  sealing,  to  be  provided  with 
lime  juice  or  other  anti-scorbutics;  and  in  §  4576,  the  master 
of  every  vessel  bound  on  a  foreign  voyage,  or  engaged  in  the 
whale  fishery,  is  required  to  give  bond  to  produce  a  list  of  his 
crew,  on  return  to  the  United  States ;  such  specific  enactments 
would  hardly  have  been  necessary  if  the  general  provisions 
of  the  act  were  intended  to  include  vessels  of  every  description. 

The  master  of  the  Grace  Darling  claims  a  lien  for  his  ser- 
vices, and  relies  upon  §  4593,  which  confers  on  the  skipper  of 
a  vessel  employed  in  the  cod  or  mackerel  fishery  the  same 
lien  for  his  wages  or  share  of  the  catch,  as  the  crew  are 
entitled  to  when  the  written  agreement  required  by  the 
statute  has  been  executed.  This  steamer  was  not  thus 
employed,  and  such  an  agreement  was  never  executed;  and 
the  master,  therefore,  can  only  avail  himself  of  the  general 
provisions  of  the  maritime  law;  and  by  these,  it  is  admitted 
that  he  is  debarred  from  any  lien  on  the  ship  for  his  services. 
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One  of  the  libellaDts  is  a  minor,  prosecuting  his  claim  by 
his  father  as  pro.  ami.  It  is  objected,  that  the  father  was 
entitled  to  his  son's  wages,  and  should,  therefore,  have  insti- 
tuted the  libel  in  his  own  behalf.  In  the  opinion  of  the 
Court,  by  an  agreement  with  the  father,  the  son  was  entitled 
to  his  earnings  on  this  vessel ;  and  any  judgment  which  may 
be  recovered  therefor  in  the  present  suit,  in  the  name  and  by 
the  authority  of  the  father  as  pro.  ami^  will  afford  entire  pro- 
tection against  any  suit  which  may  be  hereafter  instituted 
by  the  father,  for  the  recovery  of  these  earnings  of  the  son, 
for  his  own  personal  benefit. 

Decree  for  libellants  with  costs^  excepting  the  master. 
Libel  as  to  him^  dismissed  without  costs. 


CHARLES  R.  MATHEWS,  Assignbb, 

vs. 
HOWARD  G.  ABBOTT,  bt  als. 

December,  1878. 

1.  Sy  sabrogation,  the  security,  given  by  the  maker  of  a  note  to  the 
indorser  or  surety,  when  both  have  become  insolvent  and  the  liability 
of  the  indorser  has  become  fixed,  in  equity,  may  be  recovered  by  the 
holder  of  the  note  and  applied  to  its  payment. 

2.  National  banks  may  hold,  under  §  5137,  of  R.S.,  real  estate  security 
so  acquirad,  as  acquired  subsequent  to  the  loan. 

In  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Henry 
R.  Butterfield,  the  maker  of  sundry  notes,  indorsed  by  res- 
pondent Abbott,  and  held  by  sundry  National  Banks,  the 
other  respondents,  to  determine  whether  such  banks  are 
entitled  to  be  subrogated  to  the  rights  of  Abbott  as  indorser, 
under  a  mortgage  of  real  estate  to  him  from  the  bankrupt  to 
secure  his  liability  for  indorsing  the  notes,  his  liability  having 
become  fixed,  and  he  being  insolvent. 
20 
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Mr,  Edmund  F.  Webb  and  Mr,  William  L.  PtUnamj  solici- 
tors for  orator. 

Mr.  Gardiner  ff.  Vae^  solicitor  for  respondents. 

Fox,  J.  On  the  sixteenth  of  November,  1877,  the  bank- 
rupt mortgaged  to  H.  G.  Abbott,  certain  real  estate  in 
Water ville,  on  condition  '^that  if  the  said  Butterfield  shall 
save  harmless  the  said  Abbott  from  all  liability  incurred  hj 
said  Abbott  on  certain  promissory  notes  signed  by  said 
Abbott  as  indorser,  guarantee  and  surety,  for  the  accommo- 
dation of  said  Butterfield  to  an  amount  not  exceeding  $8000, 
and  from  all  liability  which  may  hereafter  be  incurred  by 
said  Abbott  on  any  notes  given  in  renewal  of  said  notes  now 
outstanding,  and  from  any  and  all  liability  which  may  here- 
after be  incurred  by  said  Abbott  on  any  and  all  promissory 
notes  and  bills  of  exchange  as  indorser  or  surety,  or  for  the 
accommodation  of  said  Butterfield,  then  this  deed  shall  be 
void." 

Abbott  indorsed  sundry  notes  for  Butterfield's  accommo- 
dation, which  were  afterwards  discounted  by  certain  National 
Banks,  who  are  now  the  holders  of  these  notes,  and  are  made 
parties  to  this  bill.  Abbott  is  insolvent,  and  has  never  paid 
either  of  the  notes  so  indorsed  by  him ;  but  his  liability  upon 
.all  of  them  has  become  absolute. 

This  bill  is  brought  by  Butterfield's  assignee  in  bankruptcy 
against  Abbott  and  the  holders  of  these  notes,  that  the  rights 
.of  all  parties  interested  in  this  mortgage  may  be  ascertained 
and  determined  by  this  Court;  and  it  would  seem  that  there 
could  not  be  much  occasion  for  controversy  in  the  matter, 
after  the  learned  and  ample  discussion  of  the  law  in  Jaycox 
vs.  0-reene^  8  B.  R.,  241,  by  the  late  Judge  Hall,  and  by 
Judge  Lowell  in  Me  Pierce^  2  Low.,  848,  and  subsequently 
by  him  in  JEa?  parte  Morris^  2  Low.,  424. 

In  these  opinions,  both  the  English  and  American  author- 
ities are  referred  to,  and  they  fully  sustain  the  principle  as 
stated  by  Lowell,  J.,  in  JShi  parte  Me  Morris.    ^^It  is  well 
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settled,  that  if  a  mortgage,  pledge,  or  lien  is  given  by  a  prin- 
cipal debtor  to  secure  his  indorser  or  other  surety,  and  both 
become  insolvent,  the  holders  of  the  notes  or  other  debts, 
for  which  the  surety  is  bound,  have  an  equity  to  require  the 
property  to  be  applied  to  the  discharge  of  their  debts  speci- 
fically." 

A  distinction  has  been  sometimes  taken  between  a  security 
for  the  indemnity  of  the  surety,  and  one  conditioned  for  the 
absolute  payment  of  the  debt;  but  as  is  stated  by  Chapman, 
J.,  in  New  Bedford  Institution  for  Savings  vs.  Fair  Haven 
Banky  9  Allen,  178,  "It  is  well,  settled  by  the  authorities 
that  the  creditor  has  an  equitable  claim  to  the  security  as 
well  when  the  mortgage  is  given  for  mere  indemnity,  as 
when  the  condition  is  added  that  the  principal  shall  pay  the 
debt." 

It  is  quite  immaterial  whether  the  surety  has  or  not  act- 
ually paid  the  debt.  If  he  has  become  absolutely  bound  for 
its  payment,  as  was  said  by  Lord  Eldon  in  Ux  parte  Waring^ 
19  Ves.,  345,  as  quoted  by  Lord  Hatherly,  L.  R.,  6  Ch.,  776, 
**It  was  true  these  bills  were  not  paid,  but,  inasmuch  as  the 
estate  of  the  debtor  could  not  be  withdrawn  until  the  debts 
were  paid,  *  *  and  inasmuch  as  the  estate  of  the  credi- 
tor holding  the  security  was  in  such  a  condition  that  he  was 
not  able  to  make  payment  of  the  bills  in  moneys  worth,  the 
only  way  was  to  dispose  of  the  security  and  pay  the  bills. 
*  *  The  bill  holder  comes  in,  not  on  account  of  any 
special  lien  he  has  upon  the  property,  but  because  the  person 
from  whom  he  holds  has  a  security,  which  security  can  not 
be  taken  away  until  all  liability  upon  the  bills  is  at  an  end." 

The  surety  is  to  be  indemnified  from  his  liability  by  means 
of  the  security  he  has  received  for  that  purpose  from  his  prin- 
cipal ;  and  to  use  the  language  of  Parker,  J.,  in  Hopewell  vs. 
Bank  of  Cumberland^  10  Leigh,  226,  "If  a  surety  is  bound 
for  the  debt  and  is  indemnified  by  the  principal  debtor,  the 
creditor  may  pursue  the  indemnity  in  exoneration  of  the 
liability  of  the  surety,  not  from  any  notion  of  mutual  con- 
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tract  between  the  parties,  that  in  providing  for  the  surety, 
the  creditor  shall  be  equally  provided  for,  but  from  a  prin- 
ciple of  mutual  equity,  independent  of  contract,  namely,  that 
to  prevent  the  surety  from  being  first  harrassed  for  the  debt 
or  liability,  and  then  turning  him  round  to  seek  redress  from 
the  collateral  security  given  bj-  the  principal,  a  court  of  equity 
will  authorize  and  even  encourage  the  creditor  to  claim 
through  the  medium  of  the  surety  all  the  rights  he  has  thus 
acquired,  to  be  exercised  for  his  benefit  and  in  discharge  of 
his  obligations." 

This  security  was  given  and  received,  not  for  the  benefit 
of  the  genera]  creditors  of  Abbott,  but,  it  was  for  the  special 
object  of  indemnifying  him  from  the  payment  of  these  par- 
ticular liabilities;  and  if,  by  a  court  of  equity,  it  is  so  applied, 
the  purpose  contemplated  by  the  parties  to  the  conveyance  is 
accomplished;  the  general  creditors  of  the  principal  can  have 
no  cause  for  complaint,  because,  as  against  them,  it  was  in 
all  respects  a  valid  transaction ;  and,  as  to  the  general  credi- 
tors of  Abbott,  they  are  in  the  same  condition  they  would 
be,  if  Abbott  had  never  assumed  this  liability;  they  can  have 
full  recourse  to  all  of  his  estate  which  should  be  applied  in 
payment  of  debts  for  which  he  is  primarily  liable ;  and  they 
certainly  have  no  right  to  insist  that  Butterfield's  property 
should  thus  be  disposed  of. 

By  adopting  the  course  proposed,  equal  and  exact  justice  is 
obtained,  as  the  property  of  the  bankrupt,  which, he  had  agreed 
with  his  surety  he  should  have  as  security  for  his  liability, 
goes  in  discharge  of  these  very  liabilities,  and  a  court  of  equity 
thus  affords  its  aid  to  the  surety,  by  applying  the  property 
of  the  principal  to  the  payment  of  the  debts  for  which  it  is 
pledged,  which  the  surety  might  not  be  able  to  do  for  want 
of  ready  money,  if  he  is  unable  to  resort  to  the  security  before 
actual  payment  by  him  of  the  claims  of  his  principal,  for 
which  he  had  thus  become  responsible. 

The  holders  of  the  notes  of  Butterfield  are  various  national 
banks;  and,  as  they  are  prohibited  from  making  loans  on  real 
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estate,  it  is  urged  that  they  can  not  avail  themselves  of  this 
security.  This  objection  is  wholly  without  merit.  It  does 
not  appear  that  either  of  the  banks  knew  of  the  mortgage, 
or  gave  credit  on  account  thereof.  All  the  security  which 
they  took  at  the  making  of  the  loan  was  the  personal  obli- 
gation of  the  parties,  and  it  is  only  when  they  have  become 
insolvent,  that  the  banks  ask  that  the  property  of  the  prin- 
cipal may  be  applied  to  the  relief  of  the  surety;  not  by  force 
of  any  agreement  to  which  they  were  parties ;  but  wholly 
through  the  application  of  certain  equitable  principles,  which, 
under  such  circumstances,  control  such  security.  This  is 
rather  in  the  nature  of  security  subsequent  to  the  loan, 
which  by  §  6137,  of  R.  S.,  national  banks  may  hold  for 
debts  previously  contracted. 

Decree  in  conformity  with  this  opinion. 


Re  JOHN  BERRYMAN  &  CO. 

Decbmbeb,  1878. 

1.  A  married  womany  who  authorizes  her  husband  to  si^  her 
name  to  articles  of  copartnership  between  herself  and  others,  is 
bound  thereby. 

2.  When  such  articles  limit  the  copartnership  to  one  year,  mean- 
time pvinfc  the  husband  authority  to  act  for  his  wife,  a  continuance 
of  the  business  thereafter  by  the  husband  in  the  name  of  his  wife 
with  one  of  the  copartners  as  a  new  firm,  without  the  knowledge  or 
authority  of  the  wife,  will  not  make  her  a  copartner  in  the  new  firm. 

8.  A  person  not  actually  a  copartner  cannot  be  adjudged  bank- 
rapt  upon  petition  of  a  pretended  copartner. 

In  Bankbuptcy.  Petition  of  one  member  of  a  collapsed 
firm  that  the  firm  and  copartners  be  adjudged  bankrupt.  The 
other  alleged  copartner  appeared,  and  by  answer  denied  the 
copartnership;  the  cause  was  heard  upon  petition,  answer, 
and  proof. 
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Mr.  Josiah  H,  Drummond^  solicitor  for  petitioner. 

Mr.  Charles  JS.  Clifford  e^nd  Mr.  William  ff.  Clifford jBolici- 
tors  for  respondents. 

Fox,  J.  John  Berryman,  of  Buxton  in  this  district,  has 
filed  his  petition  praying  that  he  and  the  firm  of  John 
Berryman  &  Co.  may  be  adjudged  bankrupt.  The  petitioner 
alleges  that  said  firm  is  composed  of  himself  and  Sarah  A. 
Hall,  wife  of  John  W.  Hall  of  Boston.  Notice  was  given 
of  the  petition  to  Sarah  A.  Hall,  and  she  has  appeared  and 
filed  a  written  denial  of  the  copartnership ;  and  the  question 
now  presented  for  decision  is,  whether  she  was  a  member  of 
the  firm  of  John  Berryman  &  Co.  and  liable  to  be  adjudged 
a  bankrupt  on  that  account. 

It  appears  from  all  the  evidence  in  the  case  that  John  W. 
Hall,  prior  to  1872,  purchased  a  woolen  mill  at  West  Buxton, 
and  took  a  deed  in  the  name  of  his  wife,  Sarah  A.  Hall,  as  he 
was  then  in  bankruptcy,  and  had  not  obtained  his  discharge. 

In  1872,  Mr.  Hall,  being  desirous  that  the  mill  should  be 
occupied,  entered  into  an  arrangement  with  Berryman  and  one 
T.  O.  Boody  to  form  a  copartnership  in  the  woolen  business. 
On  account  of  Hall's  insolvency  and  the  title  to  the  mill 
being  in  Mrs.  Hall,  the  articles  were  drawn,  creating  a  part- 
nership between  Mrs.  Hall  and  Berryman  and  Boody,  and 
were  taken  to  Boston  for  execution  by  Mrs.  Hall.  She 
declined  to  sign  them,  and  they  were  signed  by  her  hus- 
band with  her  name  and  sent  to  Berryman.  The  authority 
of  the  husband  thus  to  execute  this  instrument  in  her  behalf 
is  now  denied  by  both  Mr.  and  Mrs.  Hall;  but,  from  his 
affidavit  given  in  a  previous  stage  of  the  cause,  I  am  of  opin- 
ion that  she  did  verbally  assent  to  her  husband  so  doing, 
and  that  her  name,  in  her  presence,  and  with  her  knowledge, 
was  by  him  subscribed  to  the  articles,  so  that  she  is  fully 
bound  thereby,  to  the  same  extent  as  if  executed  by  her 
personally.  This  being,  therefore,  her  contract,  we  must  from 
its  terms  ascertain  the  extent  and  duration  of  her  liability 
thereby  incurred. 
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It  creates  a  copartnership  between  Mrs.  Hall,  Berryman 
and  Boody  for  the  manufacture  of  goods,  under  the  style  of 
John  Berryman  &  Co.,  to  continue  one  year  from  May  25, 
1872,  unless  sooner  terminated  by  mutual  consent,  or  death 
of  either  party.  It  provides  for  a  capital  of  92,000,  of  which 
Mrs.  Hall  and  Berryman  were  each  to  furnish  one  half,  the 
goods  manufactured  to  be  their  joint  property,  they  receiv- 
ing interest  at  rate  of  7  lo  on  capital.  Mrs.  Hall  '^was  not 
to  render  any  personal  services  for  the  company,  but  was  to 
be  represented  in  the  transaction  of  the  business  of  said 
copartnership  by  John  W.  Hall  as  her  agent ;  and,  acting  in 
all  respects  as  her  agent  and  attorney  relating  to  said  com- 
pany and  copartnership  business,  and  in  behalf  of  said  Sarah 
A.  Hall  and  in  her  stead,  he  was  to  act  as  the  agent  and 
attorney  of  the  copartnership  in  making  purchases  and  dis- 
posing of  the  products  of  the  mill,  and  to  be  the  financial 
agent  and  treasurer  of  the  copartnership."  Mrs.  Hall  was 
to  be  accountable  for  the  faithful  discharge  of  his  duties 
by  J.  W.  Hall ;  the  mill  was  occupied  by  the  company ; 
Berryman,  Boody  and  J.  W.  Hall  were  each  to  receive  $1.75 
per  day  for  their  personal  services,  and,  after  payment  of 
expenses  and  interest,  Mrs.  Hall  was  to  receive  for  the  use 
of  the  mill,  &c.,  57i  per  cent,  of  the  balance,  Berryman  22^^ 
per  cent.,  and  Boody  20  per  cent. 

The  business  was  carried  on  under  this  agreement  until 
Dec.  8,  1878,  when  Boody  withdrew,  transferring  to  Mrs. 
Hall  and  Berryman  all  his  interest  in  the  copartnership 
effects,  and  receiving  therefor  an  obligation  of  indemnity 
against  all  partnership  liabilities,  signed  by  Berryman,  and 
which  purported  to  be  signed  by  Mrs.  Hall,  and  was  witnessed 
by  her  husband,  it  being  a  sealed  instrument. 

It  appears,  that  J.  W.  Hall  furnished  to  the  copartnership 
the  iJl,000  of  capital,  which  by  the  articles  were  to  be  fur- 
nished by  Mrs.  Hall ;  she  personally  had  nothing  whatever 
to  do  with  the  business  of  John  Berryman  &  Co.  after  May 
25, 1872;  received  nothing  for  the  rent  of  the  mill,  or  from 
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the  business  in  any  way  whatever ;  but,  all  that  was  done  in 
her  behalf  was  done  by  her  husband,  without  any  other 
authority  to  act  for  her,  than  was  conferred  upon  him  by 
the  articles  of  copartnership. 

There  is  no  evidence  that  Mrs.  Hall  authorized  her  husband 
to  execute  in  her  behalf  the  bond  of  indemnity  to  Boody, 
or  that  she  was  informed  or  assented  to  his  withdrawal  from 
the  firm.  The  only  act  of  Mrs.  Hall  relative  to  the  copart- 
nership or  its  affairs,  in  any  way,  was  her  authorizing  her 
husband  to  sign  her  name  to  the  articles  of  May  25th ;  and 
after  that,  it  does  not  appear  that  she  took  any  part  in  the 
matter,  but  has  been  an  entire  stranger  to  all  that  has  been 
done  by  her  husband  in  her  name. 

The  copartnership  was  limited  to  one  year,  and  during 
that  time,  by  the  very  terms  of  the  articles,  J.  W.  Hall  was 
her  agent,  "with  full  authority  to  represent  her  in  the 
transaction  of  the  business  of  said  copartnership,  and  to  act 
as  her  agent  and  attorney  in  all  matters  relating  thereto." 
This  authority,  which  was  conferred  upon  him,  was  limited 
in  its  duration,  and  terminated  with  the  expiration  of  the 
year ;  and,  as  between  the  copartners,  their  relations  as 
copartners  then  ceased,  unless  the  partnership  was  continued 
by  some  agreement  between  them,  express  or  implied. 

If  John  W.  Hall  had  been  a  member  of  the  firm  instead 
of  his  wife,  his  conduct,  after  the  expiration  of  the  year, 
would  have  required  the  Court  to  find  that  the  copartnership 
was  still  existing  and  remained  as  before;  but,  after  the 
expiration  of  the  year,  John  W.  Hall  had  not,  by  the  terms 
of  the  articles  of  copartnership,  any  authority  in  his  wife's 
behalf  to  further  continue  and  extend  this  relation.  His 
authority  as  her  agent  was  restricted  to  the  period  of  the 
original  agreement;  and  beyond  that  time  he  was  wholly 
without  authority  to  represent  her  in  forming  any  new  contract 
for  the  continuance  of  the  firm;  and  the  other  members, 
having  knowledge  of  this  limitation  of  his  authority,  are 
bound  thereby,  and  cannot  rightfully  insist  on  any  further 
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power  or  authority  in  his  wife's  behalf  than  the  instrument 
conferred  upon  him. 

It  may  be  said  that  the  business  was  continued  as  before, 
after  the  year  expired,  until  the  eighth  of  December,  1873 ; 
and  it  is  very  true  that  J.  W.  Hall,  by  his  actions,  did  all 
that  he  could  do  to  thus  prolong  the  existence  of  the  firm ; 
but,  it  nowhere  appears  that,  while  thus  acting,  he  had  the 
least  authority  to  bind  his  wife  as  her  agent ;  nor  can  I  find 
any  evidence  to  charge  her  with  knowledge  of  her  husband's 
proceedings  in  the  business.  The  goods  were  manufactured 
in  Maine.  She  then  resided  in  Massachusetts ;  and  there  is 
no  testimony  that  she  was  in  any  way  cognizant  that  the 
business  was  continued  after  May  25,  1873,  as  it  had  been 
previously  conducted. 

Conceding  that  the  partnership  continued  beyond  the  year, 
the  business  being  carried  on  as  before  without  change  of  any 
kind,  still,  it  is  clear  that  by  the  withdrawal  of  Boody  from 
the  firm  on  the  eighth  day  of  December,  1873,  the  firm  of  J. 
Berryman  &  Co.,  as  it  had  previously  existed,  was  at  an  end. 
Boody  had  then  a  right  to  withdraw  at  any  time,  as  the  year 
had  expired ;  and  by  so  doing,  with  or  without  the  assent  of 
his  associates,  the  partnership  was  dissolved,  and  the  other 
partners  were  no  longer  copartners,  but  tenants  in  common 
merely ;  and  some  further  agreement  between  them  would 
be  requisite  to  create  the  relation  of  copartnership. 

In  the  present  case,  there  is  an  entire  absence  of  testimony 
to  establish  the  assent  of  Mrs.  Hall  to  the  creation  of  a  new 
copartnership  between  herself  and  Berryman,  under  the  style 
of  J.  W.  Berryman  &  Co. ;  and,  upon  the  clearest  principles 
of  law,  she  can  not  in  any  way  be  considered  as  having 
entered  into  such  a  copartnership. 

It  can  not  be  pretended  that  a  single  word  can  be  found 
in  the  articles  of  May  twenty-third,  conferring  on  J.  W.  Hall 
authority  to  constitute  her  a  member  of  any  new  firm,  or  to 
continue  the  old  firm  beyond  the  year.  She  had  agreed  to 
become  a  member  of  the  firm  as  composed  of  the  three  per- 
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sons  named  in  the  articles ;  but,  nowhere  does  she  assent  to 
be  bound  by  her  attorney's  attempt  to  create  a  new  partner- 
ship between  herself  and  one  member  alone  of  the  old  firm. 
It  is  argued  that  the  old  firm  still  continued  after  Decem- 
ber 8, 1873,  because  no  notice  was  given  of  the  dissolution ; 
but,  this  is  not  an  accurate  statement  of  the  condition  of  the 
parties.  The  firm  was  in  fact  dissolved  by  the  withdrawal 
of  Boody ;  but,  notwithstanding  such  was  the  consequence 
of  his  withdrawal,  the  law  of  partnership  provides  that,  as  to 
those  who  have  dealt  with  a  firm  knowing  its  members,  the 
copartnership,  after  it  is  dissolved,  shall  be  deemed  to  con- 
tinue until  knowledge  of  the  change  is  in  some  way  brought 
home  to  such  parties.  It  is  merely  an  application  of  the  doc- 
trine of  estoppel  as  to  one  class  of  creditors,  who  have,  in 
ignorance  of  any  change,  continued  their  dealings  on  the  faith 
of  all  continuing  as  copartners  who  were  so  originally  ;  but, 
qua  the  individual  members  of  the  firm  and  the  world  at 
large,  the  firm  is  no  longer  in  existence  when  one  member 
has  withdrawn,  and  the  firm  is  thereby  dissolved ;  and,  as  such 
member  can  no  longer  be  held  chargeable  with  debts  con- 
tracted after  such  dissolution  by  one  or  more  of  the  members 
of  the  firm  continuing  to  carry  on  the  business  under  the 
firm  name,  he  is  not  liable  to  be  adjudged  bankrupt  as  a 
member  of  the  firm,  if  those  continuing  the  business  become 
bankrupt.  It  may  be  that,  by  his  neglect  to  notify  the  old 
creditors,  a  special  liability  has  been  incurred  by  him  to 
those  who  may  have  continued  their  dealings  in  ignorance  of 
any  change ;  but  such  a  liability  is  not  a  ground  for  proceed- 
ings in  bankruptcy  against  such  a  party,  as  a  general  copartner 
in  the  new  business. 

Petition  dismissed  as  to  Sarah  A,  MalL 
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JOEL  H.  HILLS  vs.  HIRAM  O.  ALDEN  et  als. 

Dbcehbbb,  1878. 

1.  A  register  in  bankruptcy  had  authority,  under  the  bankrupt 
act  of  1867  as  amended  by  the  act  of  1874»  to  desif^ate  the  newspaper 
that  should  contain  notices  of  sales,  by  the  assignee,  of  the  unen- 
cumbered real  estate  of  the  bankrupt. 

2.  The  desigrnation  by  a  register,  pursuant  to  rule  of  court,  of 
certain  newspapers,  approved  by  the  court,  wherein  all  notices 
required  under  the  bankrupt  law  should  be  published,  is  a  designa- 
tion of  such  newspapers  by  the  district  judge  for  each  particular 
notice  therein  published. 

8.    Whether  real  estate  under  lease  is  unencumbered,  quare, 

4.  A  mistake  in  judgment  by  the  assignee,  as  to  where  a  bankrupt 
sale  should  take  place,  or  what  special  notices  of  it  should  be  given 
in  order  that  the  largest  sum  may  be  realized,  will  not  invalidate  the 
sale,  in  the  absence  of  fraud  or  collusion. 

6.  A  sale  by  an  assignee  in  bankruptcy^  held  at  a  place  not  the 
most  desinible,  and  upon  notice  not  the  most  advantageous,  is  not 
conclusive  evidence  of  either  fraud  or  collusion. 

8.  An  assignee  in  bankruptcy  takes  only  the  title  of  the  bank- 
rupt, and  can  convey  no  more. 

7.  An  assignee  is  not  required  to  adjourn  a  bankrupt  sale,  to  give  a 
bidder,  who  does  not  offer  to  stand  by  his  bid  at  the  adjourned  sale, 
time  to  search  a  title. 

&  Creditors  of  a  bankrupt,  having  seasonable  and  complete 
notice  of  an  intended  sale  of  the  bankrupt's  property  by  the  assignee, 
who  fail  to  exercise  proper  diligence  to  protect  their  own  interestSi 
must  bear  the  loss  occasioned  by  their  neglect. 

9.  A  creditor  of  a  bankrupt,  having  full  knowledge  of  the  cir- 
cumstances of  a  sale  of  the  bankrupt's  estate  by  the  assignee,  who 
silently  allows  the  purchaser  to  dispose  of  the  same,  and  knowingly 
receives,  without  objection,  a  dividend  from  the  proceeds  of  such 
sale,  cannot  avoid  the  same  for  fraud  and  collusion. 

In  Equity.  Bill  by  the  creditor  of  a  bankrupt  to  set 
aside  the  assignee's  sale  of  the  bankrupt's  estate  for  fraud  and 
collusion  between  the  assignee  and  purchaser ;  and  because 
the  notice  of  sale  was  insufficient  under  the  act  of  1874,  c. 
890,  §  4. 
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The  answer  denied  the  fraud  and  collusion,  and  averred 
that  the  notice  of  sale  was  given  in  compliance  with  the  act 
of  1874. 

The  cause  was  heard  upon  bill,  answer  and  proof. 

Mr.  Charles  P.  Mattocks^  solicitor  for  the  orator. 

Mr.  George  F.  JSolmes  and  Mr.  Almon  A.  Strout^  solicitors 
for  respondents. 

Fox,  J.  The  complainant,  one  of  the  creditors  of  Hiram 
O.  Alden,  the  bankrupt,  has  brought  this  bill  to  set  aside  a 
sale  of  certain  real  estate,  made  by  Hubbard,  the  assignee  in 
bankruptcy,  to  Edward  Alden,  the  son  of  bankrupt,  upon 
the  ground  that  the  sale  was  not  legally  ordered  or  adver- 
tised, or  fairly  conducted ;  but  that  the  same  was  collusive 
and  fraudulent ;  that  the  assignee  was  deceived  by  the  Aldens 
as  to  the  value  of  the  property,  and  that  it  was  sold  for  much 
less  than  its  real  value. 

This  real  estate  is  situated  in  the  state  of  Illinois,  and 
was  sold  by  auction  at  Belfast,  in  the  county  of  Waldo  in 
this  state,  where  the  bankrupt  resided,  to  Edward  Alden, 
for  the  sum  of  $1240. 

Was  this  sale  made  in  accordance  with  the  provisions  of 
the  bankrupt  act?  It  appears  that  on  the  twenty-fourth  day 
of  March,  1877,  the  assignee  in  bankruptcy  presented  his 
petition,  addressed  to  this  Court,  to  Mr.  Register  Hamlin,  the 
register  in  charge  of  the  bankrupt  proceedings  instituted  by 
said  Hiram  O.  Alden,  therein  praying  for  leave  to  sell,  among 
other  property,  said  real  estate  of  the  bankrupt,  situated  in 
said  state  of  Illinois ;  and  that,  thereupon,  on  said  twenty- 
fourth  day  of  March,  the  said  register  granted  to  said  assignee 
leave  to  sell  said  real  estate ;  and  by  license  under  the  seal 
of  this  Court,  attested  by  the  clerk,  it  was  ordered  that  said 
property  should  be  sold  at  public  auction ;  that  notice  of  the 
sale  should  be  advertised  three  successive  weeks  in  the 
Republican  Journal,  a  newspaper  printed  at  Belfast  in  this 
district;   and  that  a   copy  of  the  advertisement  should  be 
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mailed  to  each  creditor  named  on  the  schedules  of  said  bank- 
rupt postpaid,  at  least  ten  days  before  the  sale. 

Notice  of  said  sale  was  given  in  accordance  with  the  require- 
ments of  the  license ;  and  at  the  time  and  place  appointed, 
the  said  real  estate,  having  been  advertised  in  parcels,  was 
all  purchased  by  said  Edward  Alden,  he  being  the  highest 
bidder  therefor,  the  aggregate  of  his  purchases  being  the  sum 
of  $1240,  as  before  stated. 

The  objection  taken  to  these  proceedings  is,  that  the 
requirements  of  the  act  of  June  22, 1874,  c.  390,  §  4,  were  not 
observed. 

By  this  amendment  of  the  bankrupt  law,  it  was  provided 
^^that  unless  otherwise  ordered  by  the  court,  the  assignee 
shall  sell  the  property  of  the  bankrupt,  whether  r^al  or  per- 
sonal, at  public  auction,  in  such  parts  or  parcels,  and  at  such 
times  and  places,  as  shall  be  best  calculated  to  produce  the 
greatest  amount  with  the  least  expense. 

"All  notices  of  public  sales  under  this  act,  by  any  assignee 
or  officer  of  the  court,  shall  be  published  once  a  week  for 
three  consecutive  weeks  in  the  newspaper  or  newspapers  to 
be  designated  by  the  judge,  which,  in  his  opinion,  shall  be 
best  calculated  to  give  general  notice  of  the  sale." 

At  the  October  term,  1874,  of  the  Supreme  Court  of  the 
United  States,  the  general  rules  and  orders  were  amended ; 
and  by  order  No.  V,  the  registers  in  bankruptcy  were 
empowered  to  conduct  proceedings  in  relation  to  the  follow- 
ing matters  when  uncontested — viz.,  *  ♦  *  "giving 
requisite  directions  for  notices,  advertisements,  and  other 
ministerial  proceedings,  *  *  and  generally  dispatching  all 
administrative  business  of  the  court  in  matters  of  bankruptcy, 
and  making  all  requisite  uncontested  orders  and  directions 
therein,  which  are  not,  by  the  acts  of  Congress  concerning 
bankruptcy,  specifically  required  to  be  made,  done  or  per- 
formed by  the  District  Court  itself;  all  of  which  shall  be 
subject  to  the  control  and  review  of  said  court." 

The  contention  on  the  part  of  the  complainant  is,  that  the 
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register  had  no  authority  under  the  law  to  designate  the 
paper  in  which  the  notice  of  this  sale  should  be  advertised ; 
but,  that  it  was  an  act,  which  could  be  performed  only  by 
the  judge,  and  could  not  by  him  be  entrusted  to  the  register. 
The  practice  in  this  Court,  during  the  entire  existence  of 
the  bankrupt  law,  has  been  for  the  register  to  designate  the 
paper  in  which  advertisements  should  be  made  of  sales  of 
unencumbered  real  estate,  such  papers  having  been  originally 
selected  in  each  county  by  the  register  for  this  purpose  with 
the  approval  of  the  Court ;  and  any  construction  of  the  law, 
by  which  such  proceedings  should  be  declared  invalid,  would 
be  attended  with  the  most  disastrous  results  in  disturbing 
numerous  titles,  which  have  always  been  heretofore  con- 
sidered valid  and  effectual. 

In  the  opinion  of  the  Court,  this  objection  can  not  be  sus- 
tained, the  bankrupt  act  having  empowered  registers  in  bank- 
ruptcy to  sit  in  chambers  and  dispatch  there  such  part  of  the 
administrative  business  of  the  court,  and  such  uncontested 
matters  as  shall  be  defined  in  general  rules  and  orders,  or  as 
the  district  judge  shall  in  any  particular  matter  direct ;  and 
the  Supreme  Court  having,  by  its  general  rule  and  order 
No.  V,  empowered  the  register  to  give  requisite  directions 
for  notices  and  advertisements,  and  to  dispatch  all  adminis- 
trative business  of  the  court  in  matters  of  bankruptcy,  and 
to  make  all  requisite  uncontested  orders  and  directions 
therein,  which  are  not  by  the  acts  of  Congress,  concerning 
bankruptcy,  specifically  required  to  be  made,  done  or  per- 
formed by  the  District  Court  itself,  a  register  was  authorized 
in  this  case  to  designate  the  paper  for  such  advertisement. 

An  examination  of  the  amendatory  act  of  1874  demon- 
strates that  while  there  are  many  matters  therein  specified, 
which  the  court  can  alone  act  upon,  in  all  such  cases,  the 
court  being  specifically  mentioned,  the  selection  of  a  news- 
paper is  not  one  of  them,  as  the  language  used  in  such  case 
is,  that  ^^the  judge  shall  designate  the  paper;"  and  this  power 
thus  conferred  upon  the  judge,  by  force  of  general  rule  and 
order  No.  V,  is  alike  conferred  upon  the  register. 
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This  precise  question  was  presented  to  Mr.  Justice  Blatch- 
ford,  in  lie  Burke^  15  B.  R.,  40,  in  which  he  decided  that  the 
register  may  designate  the  newspapers  in  which  notice  of  a 
sale  by  the  assignees  shall  be  published. 

The  opinion  is  brief,  but,  is  so  decisive  of  the  question  here 
presented,  that  it  may  well  be  here  quoted  at  length.  ^^Gen- 
eral  order  No.  V  of  the  new  general  orders  provides  that  the 
registers  may  make  all  requisite  uncontested  orders  which  are 
not  by  statute  specially  required  to  be  made  by  the  District 
Court  itself.  Section  4,  of  the  act  of  1874,  does  not  require 
newspapers  to  be  designated  by  the  court,  but  by  the  judge ; 
while  that  same  section  does  name  the  court  as  distinct  from 
the  judge  in  connection  with  the  doing  of  certain  things. 
Therefore,  the  register  is,  within  §  4  of  the  act  of  1874,  the 
judge  for  designating  newspapers." 

If  this  construction  of  the  amendatory  act  of  1874  is 
incorrect,  and  it  should  be  held  that  the  judge  should  him- 
self designate  the  papers  in  which  advertisements  should  be 
published  for  the  sale  of  unencumbered  real  estate,  under 
the  long  practice  of  this  Court,  it  may  well  be  determined 
that  this  sale  was  duly  advertised  in  a  paper  selected  by  the 
judge  for  this  purpose. 

Soon  after  the  bankruptcy  law  went  into  operation,  the 
registers  were  required  by  a  rule  of  this  Court  to  select  in 
each  county  some  suitable  newspaper  for  the  publication  of 
all  advertisements  required  by  the  bankruptcy  law ;  and,  in 
compliance  with  this  rule,  the  Republican  Journal  was  selec- 
ted for  the  advertisements  required  in  the  county  of  Waldo. 
The  judge  of  this  Court  was  at  the  time  advised  of  the  paper 
80  selected ;  and,  with  his  sanction  and  approval,  all  notices 
in  that  county  required  by  the  bankruptcy  law  have  been 
published  in  this  paper.  The  Court,  therefore,  had  thus  in 
fact  designated  this  paper  as  the  proper  one  for  all  such 
notices ;  and  the  advertisements  as  ordered  by  the  register 
were  made  in  accordance  with  the  previous  sanction  and 
authority  of  the  Court. 
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It  is  said  that  about  ten  acres  of  one  of  the  parcels  so  sold 
was  under  lease.  The  terms  of  said  lease  do  not  appear ; 
and  no  objection  is  made  by  the  bill  that  thereby  such  par- 
cel was  encumbered  property  within  the  meaning  of  the  bank- 
rupt law.  This  objection,  properly  taken,  would  have 
been  applicable  to  only  one  parcel  of  the  premises  in  contro- 
versy. Whether  a  lease  would  constitute  an  encumbrance 
within  the  meaning  of  the  bankrupt  law,  which  would  require 
notice  to  the  lessee  of  any  intended  sale  of  the  premises,  need 
not  now  be  determined,  as  the  complainant  does  not  seek 
to  avoid  the  sale  on  account  of  such  lease. 

The  requirements  of  the  bankrupt  law  having  been  com- 
plied with,  it  remains  to  be  determined  whether  this  sale 
was  so  tainted  by  fraud  or  collusion,  that  it  is  the  duty  of 
the  Court,  at  the  instance  of  this  complainant,  to  vacate  the 
same. 

The  first  charge  made  in  the  bill  is,  that  ^^the  assignee 
acted  in  collusion  with  the  bankrupt  and  his  son  Edward  in 
order  to  prevent  purchasers  from  bidding  at  the  sale ;  and 
that  he  wrote  one  Cushman,  at  Boston,  who  was  a  creditor 
of  the  bankrupt,  that  the  Illinois  property  was  not  of  much 
value  according  to  his  information,  thereby  inducing  Gush- 
man  to  take  no  steps  toward  purchasing  or  securing  a  pur- 
chaser for  said  lands,  as  he  would  have  done,  if  he  had  been 
correctly  informed  by  the  assignee." 

The  assignee  admits  the  writing  of  this  letter  in  reply  to 
one  received  from  Cushman ;  but,  he  avers  that  it  is  true 
that  he  was  so  informed.  He  denies  all  collusion  with  the 
other  defendants,  and  insists  that  he  acted  in  good  faith  for 
the  benefit  of  the  creditors,  in  order  to  realize  the  most  for 
the  property. 

It  appears  that  the  complainant  received  a  copy  of  the 
advertisement  of  the  assignee,  and  was  fully  informed  of  the 
time  and  place  of  the  sale,  as  were  also  Cushman,  and  all 
the  other  creditors ;  and  that  at  the  sale,  the  complainant 
was  represented  by  an  agent,  by  whom  his  own  note  of 
92500  was  purchased  for  Hill's  benefit,  for  the  sum  of  950. 


MAINE,    1878.  805 


Hills  v8.  Alden. 


An  examination  of  the  testimony  fails  to  satisfy  the  Court 
that  the  assignee  was  guilty  of  any  falsehood  in  his  reply 
to  Cushman's  inquiry.  He  stated  truly  the  information 
which  he  had  received,  both  from  the  bankrupt  and  his 
attorney,  as  to  the  value  of  these  lands ;  and  Cushman  made 
no  further  inquiry  of  him  as  to  the  source  of  such  informa- 
tion, or  what  reliance  should  be  given  to  it,  nor  did  he  ask 
the  Court  for  time  to  be  allowed  him  to  examine  respecting 
the  value  of  this  property. 

These  lands  were  in  the  vicinity  of  the  property  of  the 
Kankakee  Company,  a  corporation  organized  for  the  improve- 
ment of  the  Kankakee  river,  and  which  for  a  time,  under 
the  management  of  Hiram  O.  Alden,  had  acquired  some 
credit  and  property ;  but  previous  to  his  bankruptcy,  it  had 
become  utterly  insolvent,  and  its  property,  which  was  heav- 
ily mortgaged,  was  much  depreciated  in  value.  The  com- 
plainant was  the  treasurer  of  this  company ;  Cushman  was 
one  of  its  directors  ;  and  the  Court  has  no  question  that,  at 
the  time  of  the  sale,  both  of  them  were  well  acquainted 
with  the  situation  of  Alden's  lands  in  Illinois,  and  of  their 
value. 

Cushman,  in  his  deposition,  would  give  the  Court  to  under- 
stand that  by  this  letter  of  the  assignee,  he  was  induced  not  to 
attend  the  auction  sale  ;  but  as  he  admits  that,  after  the  recep- 
tion of  the  letter  and  before  the  sale,  he  had  made  inquiries 
of  other  parties  well  acquainted  with  the  property,  the 
Court  entertains  great  doubts  whether  he  was  at  all  influ- 
enced by  the  assignee's  response  to  his  inquiries,  but  is  the- 
rather  of  opinion,  from  his  own  statement,  that  although  he 
was  informed  by  others  that  these  lands  were  of  value,  he- 
concluded  that  nothing  would  be  realized  from  the  estate,  by 
this  sale,  beyond  the  expenses  in  bankruptcy,  and  therefore- 
took  no  steps  to  prove  his  claim  until  he  was  subsequently 
informed  that  a  dividend  would  be  declared. 

The  present  suit,  however,  is  not  instituted  by  Cushman, 
but  is  brought  by  Hills ;  and  it  is  shown  by  his  own  testi- 
21 
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mony  that  previous  to  the  sale  he  was  possessed  of  all  the 
inforiDation  respecting  these  lands  that  he  had  when  he  com- 
menced this  action.  He  admits  that,  previous  to  the  sale,  he 
consulted  with  Waters,  who  was  the  engineer  of  the  Kanka- 
kee Company,  who  had  been  long  acquainted  with  these 
lands,  and  who  then  represented  them  to  him  as  worth  from 
40  to  60  dollars  per  acre ;  that  he  also  consulted  with  Car- 
penter, who  had  resided  in  Wilmington  near  these  lands,  and 
who  also  represented  them  as  valuable.  He  further  admits 
that  he  had  reason  to  suspect  that  these  lands  would  sell 
for  but  a  small  amount,  but  that,  having  no  funds  to  invest, 
he  and  Carpenter  informed  Claflin  in  relation  to  the  property, 
and  that,  at  their  instigation,  Claflin  sent  an  agent  to  Belfast 
to  attend  the  sale.  This  agent  was  there  present  and  pur- 
chased of  Hills  this  note  and  for  Claflin  certain  bonds  and  obli- 
gations of  the  Kankakee  Company,  together  with  a  tax  title 
and  other  property,  and  also  made  repeated  bids  for  the 
property  now  in  controversy,  Edward  Alden  being  his  com- 
petitor. 

Chaplin,  the  agent,  in  his  deposition  states  that,  during 
the  pendency  of  the  bids  on  the  land,  he  asked  the  auc- 
tioneer to  stop  for  a  moment,  and  then  stated  publicly  in  a 
loud  tone  to  the  assignee,  that  he  had  bid  as  high,  his  bid 
then  having  run  up  to  perhaps  one  f  1000,  as  he  should  venture 
to  bid  without  looking  up  the  title,  and  that  he  asked  if  any 
assurance  of  title  was  given  in  the  sale,  or,  whether  there 
would  be  any  opportunity  to  look  up  the  title  before  paying. 
The  assignee  answered,  that  no  assurance  was  given,  and  no 
time  would  be  given.  He  then  requested  the  assignee  to 
postpone  the  sale  to  allow  him  time  to  look  up  the  title 
before  the  sale  should  be  completed,  and  stated  that  he 
was  prepai*ed  to  bid  a  very  large  amount,  largely  in  excess  of 
what  he  had  bid,  if  he  could  assure  himself  that  the  title 
was  good,  and  that  he  thought  he  stated,  or  implied  at  least, 
that  tlie  land  was  worth  a  great  deal  more  than  what  the 
bid  amounted  to.    The  assignee  said  it  was  his  duty  to  sell 
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the  right  of  the  bankrupt,  whatever  it  was,  and  that  he 
could  allow  no  time  to  look  up  the  title.  The  witness  also 
states  that,  a  day  or  two  before,  he  had  endeavored  by  tele- 
gram to  ascertain  about  the  title  from  the  registry  of  deeds, 
but  could  get  no  information  on  account  of  the  imperfect 
description  of  the  property. 

The  assignee's  testimony  on  this  point  is  that,  "while  one 
parcel  of  the  Illinois  land  was  on  sale,  and  after  it  had  been 
bid  for  by  Chaplin  and  Edward  Alden,  Chaplin  asked  me  if 
I  would  adjourn  the  sale  to  give  him  time  to  examine  the 
title ;  I  declined  to  delay  the  sale,  because  I  thought  I  had  no 
right  to  do  so  after  the  property  had  been  offered  and  bid 
upon.  I  think  there  was  not  any  request  for  time  to  examine 
titles  after  the  property  was  sold  and  before  payment." 

The  evidence  of  Chaplin  demonstrates  that  the  letter  of 
the  assignee  to  Cushman  in  no  respect  influenced  the  actions 
of  this  complainant,  or  of  Claflin,  but  that,  on  the  contrary, 
relying  on  the  information  derived  from  others,  Claflin  at- 
tempted to  purchase  these  lands  at  the  assignee's  sale,  and  was 
only  deterred  in  so  doing  by  doubts  suggested  as  to  the  validity 
of  the  title,  his  agent  proclaiming  publicly  at  the  sale  that  if 
the  title  was  valid,  they  were  worth  much  beyond  the  amount 
then  bid  for  them. 

The  bill  claims  that  there  was  collusion  between  the 
assignee  and  the  Aldens  in  flxing  on  the  time  and  place  of 
sale,  and  in  giving  the  notice  of  the  sale;  and  that  if  public 
notice  had  been  given  where  the  land  was  situated,  a  much 
larger  sum  would  have  been  realized.  The  evidence  shows 
that  the  register,  without  any  suggestion  from  any  source,  in 
the  usual  way  determined  the  time  and  place  of  sale,  and 
the  newspaper,  the  one  selected  by  the  Court,  in  which  the 
advertisement  of  the  sale  should  be  published  ;  and  while  the 
Court  is  of  opinion  that,  in  the  exercise  of  a  sound  judgment 
by  the  assignee,  it  would  have  proved  much  more  advan- 
tageous to  the  creditors,  if  he  had  published  notice  of  the  sale 
in  the  Wilmington  papers,  yet,  that  it  was  but  a  matter  of  judg- 
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ment  on  his  part,  and  his  omission  so  to  do  is  not  sufficient  to 
overcome  the  positive  testimony  of  himself  and  Alden,  that 
there  was  no  collusion  between  them. 

The  averment  in  the  bill  is,  that  these  lands  were  worth,  at 
least,  $40  an  acre ;  and  from  the  testimony  in  the  case,  the 
Court  is  inclined  to  the  opinion  that  if  a  sale  at  these  lands 
had  been  publicly  advertised  at  Wilmington,  to  take  place 
upon  the  premises,  they  would  have  produced  J25  or  $30  per 
acre ;  yet  this  is  not  an  absolute  certainty,  as  it  was  well 
known  at  that  place  that  Alden  was  in  bankruptcy,  and  that 
his  estate  must  be  disposed  of  by  his  assignee ;  but  not  one 
of  the  witnesses,  who  now  testify  that  they  would  at  public 
auction  have  given  $40  per  acre,  took  any  steps  to  ascertain 
the  intentions  of  the  assignee,  at  what  price  he  held  this 
property,  or  how  or  when  he  intended  to  dispose  of  it. 

The  conduct  of  the  assignee  at  the  time  of  the  sale,  as  tes- 
tified to  by  Claflin,  is  also  urged  as  evidence  of  fraud  and 
collusion.  An  assignee  in  bankruptcy  takes  only  the  estate 
and  interest  of  the  bankrupt ;  all  that  he  has  to  dispose  of  is 
the  right,  title  and  interest  of  the  bankrupt  in  his  property 
at  the  time  proceedings  are  instituted:  and  the  assignee, 
therefore,  never  gives  any  assurance  of  title. 

Claflin  says  his  request  to  postpone  the  sale,  to  permit  an 
opportunity  to  examine  the  title,  was  made  when  his  bid  was 
in  the  vicinity  of  $1,000.  These  lands  were  sold  in  separate 
parcels ;  and  the  Court  does  not  find  that  any  one  parcel  sold 
for  near  that  amount ;  but  that  the  aggregate  of  the  sale  was 
$1240.  If  Claflin  is  correct  in  his  reference  to  the  amount  of 
his  bids,  his  request  for  delay  must  have  been  made  after  the 
last  parcel  was  offered,  and  bids  received  therefor,  and  after 
the  sales  of  the  other  parcels  had  been  completed,  so  that 
their  validity  could  not  be  affected  by  any  subsequent  pro- 
ceedings on  his  part. 

In  disposing  of  a  bankrupt's  property,  his  assignee  is  bound 
to  exercise  an  honest,  fair  judgment,  and  if,  previous  to  a  sale, 
an  intended  purchaser  should  request  of  him  that  time  be 
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allowed  to  examine  the  title,  and  this  should  be  denied,  the 
court  might  deem  this  a  suspicious  circumstance,  bearing 
upon  the  fairness  of  the  assignee  ;  but  no  such  suspicion  can 
well  arise  after  the  property  has  been  oflFered  at  auction,  and 
numerous  bids  made  therefor,  and  when  the  party,  desiring 
delay,  does  not  propose  to  be  absolutely  bound  by  his  bid  at  the 
adjournment  of  the  sale,  but  simply  requests  delay  to  investi- 
gate the  title,  proposing  to  advance  his  bid  if  the  title  should 
prove  valid,  but  not  to  be  bound  thereby  if  any  defect 
should  be  discovered. 

Under  such  circumstances,  an  assignee  might  well  be  jus- 
tified in  refusing  to  postpone  the  sale,  as  the  result  might  be 
that,  by  reason  of  the  investigation,  the  title  might  prove  to 
be  worthless,  or  so  defective  that  at  the  adjournment  a  pur- 
chaser could  not  be  had  at  ^ny  price.  A  party  thus  asking 
for  time,  should,  at  least,  obligate  himself  to  stand  by  his 
offer ;  and  as  nothing  of  that  kind  was  proffered  by  Chaplin, 
the  Court  fails  to  discern  evidence  of  fraud  or  collusion  on 
the  part  of  the  assignee  in  refusing  the  requested  delay.  If 
Claflin  or  his  agent  was  not  satisfied  with  the  title,  they 
could  have  made  application  to  the  Court,  previous  to  the 
sale,  for  its  postponement ;  and  the  Court  would  have  granted 
or  refused  the  application  as  it  should  deem  most  for  the 
benefit  of  the  estate. 

The  advertisement  describes  lots  five  and  six  as  '^containing 
about  sixty-nine  acres  under  lease.'*  It  is  said  that  only  ten 
acres  were  under  lease,  and  thereby  intended  purchasers  were 
deceived.  The  assignee  testifies  that  this  description  was 
taken  from  the  schedule  of  the  bankrupt,  which  he  believed 
to  be  correct.  The  duration  of  this  lease  does  not  distinctly 
appear  from  any  of  the  testimony,  but,  from  inquiries  put  to 
several  of  the  witnesses,  the  Court  is  led  to  believe  that  the 
lease  originally  was  given  for  three  years,  and,  at  the  time  of 
the  sale,  had  nearly  expired.  The  land  was  in  pasture,  and, 
from  the  testimony  of  the  complainant's  witnesses,  the  Court 
infers  that  the  value  of  the  land  was  not  affected  by  the  exist- 
ence of  the  lease,  whatever  it  may  have  been. 
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In  the  present  case,  all  the  creditors  were  fully  notified  of 
the  intended  sale,  a  reasonable  time  before  the  day  appointed, 
by  a  copy  of  the  advertisement ;  by  such  notice,  they  were 
called  upon  to  be  vigilant,  and  were  put  upon  due  investiga- 
tion and  were  required  to  take  proper  steps  for  further  notice 
or  examination  as  to  the  title  or  value  of  the  property,  if 
their  interests  were  in  any  danger  from  the  course  adopted 
by  the  assignee.  If,  through  their  negligence,  they  have  per- 
mitted the  property  to  be  sold  for  less  than  its  fair  value,  and 
thereby  have  received  a  smaller  dividend,  they  must  bear  the 
consequences ;  and  especially  should  this  complainant,  as  he 
admits  that,  previous  to  the  sale,  he  possessed  all  the  infor- 
mation as  to  the  property  which  he  now  has,  and  that,  after 
being  informed  of  the  conduct  of  the  assignee,  which  he 
would  now  insist  was  fraudulent  and  dishonest,  he  in  silence 
allowed  the  purchaser  to  dispose  of  portions  of  the  property, 
and  received  over  $700  in  dividends  from  the  estate,  a  part 
of  which  was  derived  from  the  funds  received  from  these 
sales,  which  he  would  now  invalidate. 

Bill  dismissed. 
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1.  The  federal  courts  have  jurisdiction  only  of  crimes  and 
offenses  created  by  acts  of  Congress  and  when  conferred  by  statutes 
of  the  United  States. 

2.  An  indictment^  charging  a  conspiracy  to  have  a  bankrupt  account 
for  his  property  by  falsely  pretending  that  he  had  given  a  valid  mort- 
gage thereon  to  secure  a  consideration,  a  part  of  which  he  should 
falsely  pretend  to  have  been  stolen,  sets  out  an  offense  under  §  5440 
of  R.  IS.  as  a  conspiracy  to  attempt  to  account  for  property  by  ficti- 
tious losses. 
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3.  The  burden  rests  upon  the  party  charging  miscondnot  of  a 
juror  during  a  trial  to  prove  it. 

4.  A  verdict  will  not  be  set  aside  when  a  juror  who  joined  in  it  had 
during  the  trial  indiscreetly  made  a  remark  out  of  court  showing  no 
bias,  but  only  what  impressions  he  had  received  from  the  evidence. 

Indictment  for  conspiracy  under  §  5440  of  R.  S.  to 
attempt  to  account  for  the  property  of  a  bankrupt  by  ficti- 
tious losses. 

Both  defendants  were  foundguilty  upon  the  sixth  count,  and 
thereupon  they  moved  that  judgment  be  arrested,  in  that  the 
count  upon  which  they  were  convicted  did  not  charge  any 
o£Pence  enacted  by  act  of  Congress,  and  for  a  new  trial  by 
reason  of  the  misconduct  of  a  juror. 

Mr.  Wilber  F.  Lunt^  district  attorney  for  the  United 
States. 

Mr.  Charles  E.  Clifford^  counsel  for  Swett. 

Mr.  Bion  Bradbury  and  Mr.  Charles  F.  lAbhy^  counsel  for 
Winship. 

Fox,  J.  The  jury  having  found  the  defendants  guilty 
upon  the  sixth  count  in  this  indictment,  they  have  filed  a 
motion  in  arrest  of  judgment  thereon. 

The  federal  courts  have  not  jurisdiction  to  punish  ofiPences 
against  the  United  States,  which  have  not  been  previously 
defined  and  a  specific  punishment  affixed  by  some  statute  of 
the  United  States.  The  crime  must  be  so  declared  by  act  of 
Congress  and  jurisdiction  conferred  on  the  court,  and  such 
statutes  should  not  be  extended,  by  judicial  construction,  to 
cases  not  clearly  and  unmistakably  within  the  provisions  of 
the  act.  Interpreting  the  averments  found  in  the  sixth  count 
as  they  would  be  ordinarily  understood,  giving  the  language  of 
the  count  its  usual,  customary  meaning,  are  these  defendants 
thereby  charged  with  any  offence  against  the  United  States  ? 

This  count,  after  setting  forth  that  one  Thomas  A.  Holland, 
July  26, 1876,  was  a  person,  respecting  whom  proceedings  in 
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bankruptcy  had  been  commenced,  alleges  that  Holland,  with 
Swett,  Winahip  and  one  William  H.  Leavitt,  on  July  26th,  con- 
spired to  commit  an  offence  against  the  United  States,  to  wit : 
that  Holland,  on  August  25th,  in  said  proceedings  in  bank- 
ruptcy in  the  District  Court  of  the  United  States  for  the  dis- 
trict of  Maine,  should  then  and  there  attempt  to  account  for 
his  property  by  fictitious  losses  and  expenses,  to  wit :  by  then 
and  there  pretending  that  he,  the  said  Holland,  had  on  the 
3d  day  of  July,  1876,  received  from  Swett  and  Leavitt  the 
sum  of  $6000  as  part  of  the  consideration  of  two  promissory 
notes  for  the  sum  of  $5000  each,  for  which  a  mortgage  was 
given  by  Holland  to  Swett  and  Leavitt  to  secure  the  payment 
thereof  to  them,  which  mortgage  bill  of  sale  contained  certain 
of  his,  said  Holland's,  goods  and  chattels,  viz :  certain  wool 
and  shoddy  stock  of  the  value  of  $13,000,  which  mortgage  bUl 
of  sale  bore  date  as  of  May  4,  1876,  and  was  then  and  there 
made  by  Holland  and  delivered  to  Swett  and  Leavitt,  the  con- 
sideration therein  alleged  being  the  sum  of  $10,000;  and  also, 
that  he,  said  Holland,  in  said  proceedings  in  bankruptcy  in 
said  District  Court,  at  said  Portland,  should  testify  and  pre- 
tend, that  said  $6000  had  been  feloniously  stolen  from  him 
said  Holland,  in  Boston,  July  4,  1876,  with  intent  to  defraud 
Perkins  &  als.,  creditors  of  said  Holland.  It  avers,  that  the 
$6000  was  not  paid  to  Holland  and  was  never  stolen  from  him, 
all  of  which  the  defendants  well  knew;  and  that  Holland  in 
pursuance  of  this  conspiracy  and  to  effect  the  object  thereof, 
on  August  26th,  did  attempt  to  account  for  his  property  by 
fictitious  losses,  by  falsely  testifying  and  pretending  that  said 
$6000  was  so  paid  to  him  by  Swett  and  Leavitt  as  a  part  of 
the  consideration  of  the  notes  purporting  to  be  secured  by  said 
mortgage,  and  that  the  same  was  so  stolen  from  him. 

R.  S.  of  the  United  States,  §  5440,  declares  that  if  two  or 
more  persons  conspire,  either  to  commit  an  offence  against  the 
United  States,  or  *  *  *  ,  and  one  of  such  persons  does 
any  act  to  effect  the  object  of  the  conspiracy,  all  the  parties 
shall  be  liable,  &c.     The  offence  against  the  United  States, 
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which  these  defendants  are  charged  with  having  conspired  to 
commit,  is  set  forth  in  §  6182,  which  enacts  that  every  person 
against  whom  proceedings  in  bankruptcy  are  commenced, 
who  attempts  to  account  for  his  property  by  fictitious  losses 
or  expenses  shall  be  punished. 

The  principal  objection  to  the  sixth  count  is,  that  the  allega- 
tions therein  contained  do  not  set  forth  and  describe  the  oifence 
contemplated  by  §  5132;  and  in  the  language  of  the  brief, 
"the  count  is  fatally  defective  in  this,  that  it  does  not  allege 
that  Holland  was  the  owner  or  possessor  of  any  property  for 
which  he  attempted  to  account  by  fictitious  losses,  or  that 
he  attempted  to  account  for  any  property  which  was  ever  in 
existence ;  that  the  indictment  is  guilty  of  the  absurdity  of 
charging  that  a  man  can  be  guilty  of  keeping  his  property 
from  his  assignee  by  pretending  to  have  and  lose  what  he 
never  had  at  all." 

The  contention  is,  that,  as  the  count  states  he  never  had 
the  $6000,  he,  as  a  matter  of  course,  could  never  have  lost  it ; 
that  there  could  never  be  a  fictitious  loss  of  this  property,  and 
that  he  could  not,  under  such  circumstances,  be  guilty  of  the 
offence  of  attempting  to  account  for  his  property  by  fictitious 
losses.  If,  to  constitute  the  offence,  it  is  necessary  that  the 
property  which  the  bankrupt  claims  to  have  lost,  he  should  at 
some  time  have  actually  owned,  and  if  the  only  allegations  in 
the  count  had  been,  that  not  being  the  owner  of  the  $6000,  he 
was  to  pretend  he  had  lost  the  same,  it  may  possibly  be  that 
this  objection  would  have  been  valid,  and  that  one  material 
averment  in  the  count  would  have  been  so  repugnant  to 
others  that  the  count  would  be  bad.  For  reasons  hereinafter 
given,  it  is  not  necessary  for  any  definite  ruling  upon  such 
an  objection ;  but,  as  at  present  advised,  the  Court  is  not 
without  considerable  doubt  as  to  its  validity. 

While  one  can  not  actually  lose  that  which  never  existed, 
or  which  he  never  possessed  or  owned,  may  it  not  be,  that 
under  the  bankrupt  law,  when  attempting  to  account  for  his 
property,  he  may  affirm  that  he  had  certain  property  that 
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had  been  stolen  from  him,  when  in  fact  he  never  had  the 
property?  The  offence  denounced  by  §  5132  is  not  the  con- 
cealing by  the  bankrupt  of  his  property  from  his  assignee, 
but,  it  is  an  attempt  to  account  for  his  property  by  fictitious 
losses. 

What  are  the  constituents  of  this  crime  under  §  5182  ? 

First,  there  must  be  the  attempt  by  the  bankrupt  to 
account  for  his  property.  Does  this  require  that  at  some 
previous  time  he  should  actually  have  owned  the  property,  or 
that  he  should  assert  his  having  been  the  owner,  and  there- 
upon, as  his  property,  attempt  to  account  for  it  ?  If  he  asserts 
that  on  a  certain  day  he  had  such  and  such  property,  which 
he  goes  on  and  accounts  for  as  lost,  is  it  or  not,  within  the 
law,  an  attempt  by  him  to  account  for  his  property?  Of 
what  matter  is  it,  whether  he  held  an  absolute  or  contingent 
title,  or  whether  he  had  any  interest  in  the  property,  provided 
he  accounts  for  it  as  his,  and  asserts  that  it  was  his  ? 

Secondly,  the  alleged  loss  must  be  fictitious ;  that  is,  there 
must  not  have  been  any  loss.  Certainly,  this  requirement  is 
met  as  fully  when  there  was  no  property  to  lose,  as  when  it 
has  actually  been  stolen  from  him.  The  purpose  of  the 
bankrupt,  by  such  false  statements,  is  to  deceive  and  mislead 
his  assignee,  or  the  court ;  and  by  pursuing  this  course,  and 
asserting  that  he  once  had  the  property,  of  which  he  had 
thus  been  deprived,  he,  for  the  time,  succeeds  in  accomplish- 
ing his  object.  This  objection  has  been  presented  by  both 
of  the  learned  counsel  with  much  force,  and  while  it  is  by 
no  means  free  from  doubt,  my  opinion  is  rather  inclined  to 
the  conclusion  that  the  offence  designated  would  be  com- 
mitted by  a  bankrupt,  if,  in  attempting  to  give  an  account 
of  his  property,  he  declares  that  a  portion  of  his  property 
consisted  of  certain  articles  which  had  been  stolen  from  him, 
when  in  fact  he  never  had  such  property. 

The  validity  of  this  count  is  not  dependent  on  the  correct- 
ness of  this  construction  of  the  law,  as  other  material  aver- 
ments are  therein  contained,   which  entirely  obviate   the 
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objection  as  here  presented.  The  conspiracy  therein  charged 
is  not  simply  that  Holland,  in  the  course  of  the  proceedings 
in  bankruptcy,  should  attempt  by  a  fictitious  loss  to  account 
for  the  six  thousand  dollars  which  he  never  had ;  but  it  is, 
that  he,  on  the  twenty-fifth  day  of  August,  at  Portland,  in 
said  proceedings  in  bankruptcy,  in  the  District  Court  of  the 
United  States  for  said  district  of  Maine,  should  then  and 
there  attempt  to  account  for  his  property  by  fictitious  losses 
and  expenses,  to  wit :  by  then  and  there  pretending  that  he 
had,  on  the  third  day  of  July,  A.  D.  1876,  received  from 
Swett  and  Leavitt,  the  sum  of  $6000  as  part  of  the  consider- 
ation of  two  promissory  notes  for  the  sum  of  $6000  each,  for 
which  a  mortgage  was  given  by  said  Holland  on  certain  wool, 
&c.,  of  the  value  of  $13,000 ;  and  also,  that  in  said  proceed- 
ings in  bankruptcy,  said  Holland  should  testify  and  pretend 
that  said  $6000  had  been  stolen  in  Boston  on  the  fourth  of 
July.  The  allegations  here  made  are  definite  and  specific, 
that  the  conspiracy  was  that  Holland  should  attempt  to 
account  for  his  property  by  pretending  that  he  had  given 
Swett  and  Leavitt  a  valid  mortgage  for  $10,000  on  his  wool 
and  other  property,  valued  at  $13,000,  and  that  he  should 
also  pretend  that,  in  part  of  the  consideration  of  the  notes 
for  $10,000  so  secured  upon  the  stock,  he  had  received  $6,000 
which  had  been  stolen  from  him.  This  conspiracy  as  set 
forth  in  this  count  covered  the  entire  proceedings,  not  only 
the  pretence  that  he  received  the  $6,000  and  it  had  been 
stolen,  but  that  it  also  constituted  a  part  of  the  consideration 
of  the  mortgage,  giving  validity  to  it  in  this  respect,  and  that 
the  wool  and  other  property  in  his  possession  was  legally  sub- 
ject to  this  incumbrance.  He  was,  therefore,  thus  to  account 
for  his  property,  his  wool  and  shoddy,  and  to  claim  that  he 
in  good  faith  had  given  a  valid  mortgage  upon  it,  a  part  of 
the  consideration  of  which  had  been  stolen  from  him. 

In  the  language  of  Blumensteil:  **The  bankrupt  was  to 
attempt  to  explain  the  deficiency  in  his  property,  by  giving 
false  reasons  therefor,  and  by  enumerating  alleged  losses 
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which  had  not  occurred,  an  act  which  is  not  only  fraudulent 
and  opposed  to  that  full  disclosure  which  is  essential  to  be 
made  by  every  bankrupt,  but  also  involves  the  crime  of  per- 
jury-" 

It  was  agreed  between  the  conspirators  that  Holland,  when 

called  upon  in  the  bankrupt  court  to  disclose  about  his  pro- 
perty, its  state,  title  and  condition,  should  testify  that  he 
had  been  the  owner  of  this  specific  property,  the  wool,  &c., 
but  that  the  same  was  encumbered  by  a  valid  mortgage  for 
a  loan  received  by  him,  and  which  had  been  stolen  from  him. 
This  certainly  was  a  conspiracy  to  account  for  this  property, 
and,  by  so  accounting,  to  explain  how  and  why  he  was  no 
longer  its  absolute  owner,  and,  by  pretence  of  a  fictitious 
loss,  to  attempt  to  satisfy  the  court  that  he  had  received  and 
lost  a  portion  of  the  sum,  as  security  for  which  he  had  encum- 
bered it.  In  the  opinion  of  the  Court,  these  averments  in 
this  count  bring  the  case  within  both  the  letter  and  spirit  of 
the  act,  as  a  conspiracy  to  attempt  to  account  for  his  property 
by  a  fictitious  loss. 

There  is  also  a  motion  to  set  aside  the  verdict  for  alleged 
misconduct  of  S.  F.  Piper,  one  of  the  jurors,  on  two  occasions  : 

First :  In  conversing  with  one  of  the  witnesses,  in  a  room 
in  this  building  in  the  basement  adjoining  the  water  closets, 
Leroy  S.  Sanborn  testified:  "I  was  a  clerk  in  the  post  office 
and  was  in  the  water  closet  December  eighteenth,  when  the 
trial  was  about  half  through.  The  door  of  the  closet  was 
partly  open,  so  that  I  could  see  into  the  room.  Heard  a 
voice  say,  'one  is  as  guilty  as  the  other.'  Looked  out  the 
door  and  saw  three  men  come  in.  One  was  Thomas  Brackett, 
the  other  two  I  did  not  know.  One  had  on  a  hat,  the  other 
did  not.  Heard  the  man  without  the  hat  say  to  Brackett, 
'I  saw  you  on  the  stand,  didn't  I  ?'  Brackett  replied,  'Yes, 
I  was.'  Then  the  man  asked,  'Did  you  lose  anything  by 
Swett  or  Holland  ?'  and  Brackett  replied,  'We  did.'  The 
man  with  the  hat  on  said  to  Brackett,  'What  kind  of  a  fel- 
low is  Swett  ?'  and  Brackett  replied,  'He  is  a  tricky  bugger, 
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but  people  have  a  good  deal  of  sympathy  for  him  since  he 
came  out  of  the  army.'  The  same  man  then  says  to  Brack- 
ett,  'Holland  is  a  pretty  good  fellow,  ain't  he?'  I  did  not 
catch  the  reply.  During  the  time  these  men  were  there, 
Tobias  Eastman  and  Samuel  Dingley  came  in.  The  man 
without  the  hat  I  afterwards  saw  on  the  jury.  Informed 
Winship  of  this  conversation  the  day  the  verdict  was  ren- 
dered." On  cross  examination,  witness  stated:  "I  have 
known  Winship  as  long  as  T  can  remember,  went  to  school 
to  him,  have  been  on  very  friendly  terms  with  him,  expressed 
my  sympathy  for  him  during  the  trial  and  my  hope  of  his 
acquittal.  I  knew  Brackett.  He  shook  his  head  to  the 
inquiry  about  Holland  being  a  pretty  good  fellow.  I  was 
twelve  or  fifteen  feet  from  the  men  while  they  were  talking." 
Tobias  Eastman  testified :  "I  was  in  the  room  where  the 
water  closets  are  the  day  after  Brackett  testified.  Recog- 
nized Brackett  there  and  two  of  the  jurymen.  Could  not  say 
whether  they  were  talking  together  and  did  not  pay  any 
attention." 

Isaac  D.  Waterman  testified :  "I  was  one  of  the  jury,  and 
went  with  Piper  to  the  water  closets  and  was  near  him  all 
the  time  he  was  there.  Don't  think  I  heard  any  conversa- 
tion between  Brackett  and  Piper.  Heard  some  talk  ;  some- 
thing about  slapping  in  the  face.  Piper  made  no  conversa- 
tion with  Brackett  that  I  know  of.  I  did  not  hear  all  the 
talk  ;  within  my  hearing  Piper  made  no  conversation  with 
Brackett." 

Samuel  F.  Piper  testified:  "I  was  one  of  the  jurors. 
Went  to  water  closet  with  Waterman.  Asked  a  gentleman 
who  resided  in  Gorham  or  Windham  what  kind  of  a  man 
Swett  was.  He  said  people  out  there  had  a  good  deal  of 
sympathy  for  him,  and  that  was  all  that  was  said  by  him ; 
nothing  else  said  by  Brackett.  I  asked  the  question  because 
I  had  seen  a  man  on  crutches  at  White  Rock  yearly  meeting, 
and  thought  it  might  have  been  Swett.  I  did  not  inquire 
about  Holland,  as  I  knew  him  when  he  lived  in  Limerick. 
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The  man  did  not  say  that  Swett  was  a  tricky  bugger.  I  have 
stated  all  that  I  heard  said.  Waterman  was  about  two  feet 
from  me  at  the  time  of  this  conversation.'* 

Thomas  Brackett  testified :  ^^I  do  not  think  I  had  any  con- 
versation with  Piper;  did  not  know  the  man  till  to-day.  I 
answer  positively  that  I  never  said  Swett  was  a  tricky  bug- 
ger— never  said  any  such  thing." 

To  authorize  the  Court  to  set  aside  a  verdict  for  miscon- 
duct of  the  jury,  such  misconduct  must  be  satisfactorily 
established,  the  burden  being  upon  the  moving  party.  San- 
born's testimony  certainly  tends  to  show  that  one  of  the  wit- 
nesses, in  conversation  with  one  of  the  jurymen  during  the 
trial,  made  statements  prejudicial  to  the  character  of  Swett, 
and  calculated  to  impair  the  confidence  of  the  juror  in  him 
as  a  witness.  Such  statements  should  appear  to  have  been 
made  in  the  hearing  of  the  jury  to  affect  the  verdict.  San- 
born was  apparently  a  fair,  candid  and  intelligent  witness, 
and  the  only  reason  for  questioning  the  corectness  of  his 
statement  is  his  simpathy  for  Winship  and  the  friendly  rela- 
tions between  them. 

Brackett  pcJsitively  denies  that  he  used  the  expression 
attributed  to  him  by  Sanborn.  Piper  admits  he  conversed 
with  Brackett,  and  that  Brackett  remarked,  ^^people  out 
there  had  a  good  deal  of  sympathy  for  Swett ;"  but  he  swears 
"Brackett  did  not  say  Swett  was  a  tricky  bugger."  Water- 
man did  not  hear  any  conversation  between  Piper  and  Brack- 
ett, although  they  went  together  to  the  water  closet  and 
were  near  each  other ;  and  Eastman,  called  by  defendants, 
says  the  jurymen  were  there  with  Brackett,  but  could  not 
tell  whether  they  were  talking  together.  Two  witnesses, 
therefore,  are  found  contradicting  the  statement  of  Sanborn, 
and  testifying  that  Brackett  did  not  use  this  language,  and 
the  Court,  having  seen  Piper  upon  the  stand  as  a  witness, 
does  not  feel  justified  in  believing  him  to  have  been  guilty 
of  wilful  falsehood,  although  he  certainly  deserves  reprehen- 
sion for  conversing  with  any  one  about  the  case  while  on 
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trial,  against  the  urgent  injunction  of  the  Court.  If  such 
language  was  used  by  Brackett,  it  certainly  did  not  attract 
the  attention  of  any  one  but  Sanborn,  as  it  was  not  heard  by 
either  Piper,  Waterman,  or  Eastman,  as  they  testify ;  and  the 
defendants,  therefore,  could  not  have  been  prejudiced  by  any 
remarks  of  which  the  jury  were  not  cognizant,  although 
made  in  their  presence. 

Secondly:  It  is  also  alleged  that  Piper  conversed  with 
Edwin  L.  Dyer  while  travelling  on  the  cars  of  the  Grand 
Trunk  railroad  on  Saturday  afternoon,  the  case  for  the  govern- 
ment having  been  in  progress  some  four  or  five  days.  Dyer 
is  an  attorney  at  law,  quite  lately  admitted  to  the  bar,  and 
formerly  a  student  in  the  oflBce  of  Drummond  and  Winship. 
His  testimony  is,  "I  took  a  seat  alongside  of  Piper  knowing 
he  was  a  juror,  and  entered  into  conversation  with  him. 
Piper  said,  they  had  a  pretty  interesting  case ;  it  was  a 
long  job.  I  replied  *Yes.'  Piper  then  said  he  thought  there 
was  a  good  deal  of  rascality  there,  and  that  Winship  knew 
something  about  it,  and  he  should  receive  no  mercy  at  his 
hands.  Told  him  he  ought  to  be  careful  what  he  said. 
Did  not  inform  Winship  of  this  till  day  before  yesterday." 

Piper  admits  he  had  a  conversation  with  Dyer  in  the  cars, 
but  denies  that  he  said  Winship  should  have  no  mercy  at  his 
hands,  and  insists  that  it  was  Dyer  who  called  Winship  the 
rascal.  With  this  conflict  between  the  witnesses,  and  with 
the  burden  on  defendants,  the  Court  is  not  satisfied  that 
Piper  did  use  the  language  attributed  to  him  by  Dyer ;  if  he 
had,  it  would  not  afford  sufficient  cause  for  a  new  trial. 

Such  remarks  do  not  indicate  that  there  was  any  bias  or 
prejudice  in  the  mind  of  the  juror  previous  to  the  trial,  but 
only  disclose  the  impression  he  was  then  under,  caused  by 
the  testimony  he  had  heard.  At  the  time  of  this  interview, 
the  testimony  of  the  witnesses  in  behalf  of  the  government, 
if  they  were  believed  by  the  juiy,  established  the  guilt  of 
these  defendants.  Unintentionally  the  minds  of  jurors,  as 
they  listen  to  the  evidence,  do  receive  impressions  more  or 
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less  positive,  but  they  frequently  are  effaced  as  the  cause 
progresses.  Experience  teaches  that  few  persons  can  keep 
their  minds  unbiased  when  hearing  a  strong  one-sided  state- 
ment. 

No  case  has  been  found  which  would  authorise  the  Court 
to  set  aside  a  verdict  for  such  conduct  on  the  part  of  a  juror ; 
but  on  the  contrary,  in  Harrison  vs.  Price,  22  Ind.,  168,  the 
court  refused  so  to  do  where  it  appeared  that,  during  the  time 
of  hearing  the  evidence,  a  juror,  while  at  dinner,  asked  a 
.  stranger  how  he  thought  the  case  would  go,  to  which  the 
reply  was,  "from  outside  rumor  the  jury  ought  to  find  for 
defendant ;  but  from  the  appearance  of  the  jury,  he  thought 
it  would  find  for  plaintiff,"  to  which  the  juror  made  answer, 
***Yes,  by  God,  I  know  it  will'."  The  court,  in  refusing  the 
motion  said,  "The  juror  could  not  help  the  involuntary  action 
of  his  own  mind  ;  but  he  indiscreetly  uttered  the  remark 
before  the  trial  was  completed." 

Motion  in  arrest^  and  for  a  vew  trial  j  overruled. 

In  conclusion.  Judge  Fox  said  that,  at  the  suggestion  of 

the  defendants'  counsel,  he  had  consulted  with  Judge  Lowell 

'  of  the  Circuit  Court,  and  that  he  was  authorized  to  say  that 

Judge   Lowell,  after  a  careful  examination  of  the  wi'itten 

opinion,  concurred  in  the  decision. 


At  a  later  day  the  defendants  being  set  at  the  bar,  and 
sentence  being  moved  for,  the  Court  said : 

Fox,  J.  George  W.  Swett  and  John  O.  Winship,  the 
Court  cannot  but  regret  that  it  is  now  obliged  to  pronounce 
that  sentence  which  the  law  requires  me  to  award  against 
you  for  the  very  serious  crime  of  which  you  have  been 
found  guilty. 

You,  Swett,  in  defence  of  your  country,  became  maimed 
and  crippled  for  life  ;  but  your  friends  and  neighbors  had 
such  confidence  and  sympathy  for  you,  on  your  return  home, 
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!  that  you  were  appointed  postmaster,  and  have  accumulated  a 

little  property,  all  of  which,  it  is  said,  has  been  lost  in  attempt- 
ing to  aid  an  associate  in  a  most  bold  and  wicked  attempt  to 
defraud  his  creditors.  You  joined  in  this  conspiracy  to  trans- 
fer to  you  and  your  confederate,  by  various  false  and  fraud- 
ulent conveyances,  property  of  the  debtor  of  great  value  ; 
and,  as  difficulties  gathered  around  the  transaction,  in  accom- 
plishing your  fraudulent  purposes  and  deceiving  the  creditors, 
you  at  last,  under  the  sanction  of  a  solemn  oath,  asseverated 
the  truthfulness  of  your  statements  and  the  fairness  and  hon- 
esty of  your  dealings  with  the  debtor  in  your  examination 
before  the  register  in  bankruptcy.  You  swore  to  many  state- 
ments which  you  then  knew  were  false ;  and  that  you  might 
be  successful  in  your  fraud,  you  committed  wilful,  corrupt 
perjury. 

Your  associates,  by  their  oaths,  corroborated  the  truthful- 
ness of  your  statements,  so  that  these  persons,  who  had  here- 
tofore been  of  fair  reputation  in  this  county,  by  concert  and 
express  agreement  between  them,  each  swore  to  wilful  false- 
hood, and  subjected  themselves  to  the  disgrace  and  shame 
and  penalties  of  the  crime  of  perjury. 

The  other  prisoner,  John  O.  Winship,  has  for  some  years 
been  an  attorney  of  this  Court,  of  more  than  ordinary  endow- 
ments and  ability,  and  was  associated  for  some  time  with  a 
gentleman  of  the  highest  standing  and  character,  who  was 
in  no  way  cognizant  of  Winship's  misconduct,  and  whom  the 
Court,  with  the  greatest  satisfaction,  thus  publicly  exoner- 
ates from  any  imputation  by  reason  of  his  relations  with 
Winship. 

The  evidence  tended  to  show  that  the  other  conspirators 
employed  Winship  as  their  attorney  to  draft  for  them,  from 
time  to  time,  these  fraudulent  conveyances,  four  in  number ; 
but  the  jury  were  not  satisfied  that  Winship  actually  joined  and 
participated  in  the  conspiracy  with  the  others  prior  to  the 
fictitious  mortgage  by  Holland  of  his  wool  and  other  stock 
for  f  10,000  to  Swett  and  Leavitt ;  but,  by  their  verdict,  they^ 
22 
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do  find  that,  after  that,  Winship  did  conspire  with  the 
others  that  it  should  be  pretended  that  Swett  &  Leavitt  had 
paid  the  $6000  to  Holland  as  part  of  the  consideration  of 
this  mortgage,  and  that  Holland  should  pretend  to  have 
lost  this  sum,  and  should  afterwards  so  testify  in  the  proceed- 
ings in  bankruptcy.  At  the  time  you  joined  in  this  conspir- 
acy, you,  Winship,  well  knew  that  this  amount  was  never 
so  loaned  to  Holland,  and  was  never  lost  by  him ;  and  yet, 
you  attended  as  the  counsel  for  all  the  other  conspirators 
before  the  register  in  bankruptcy  in  their  examination  under 
oath,  and  you  provided  Holland  with  a  copy  of  his  false  tes- 
timony, in  relation  to  this  matter,  as  given  by  him  before 
the  district  judge  on  a  prior  occasion,  in  order  that  there 
should  be  no  conflict  in  his  statement.  You  listened  to  this 
false  testimony,  of  these  your  fellow  conspirators,  given  in 
accordance  with  the  agreement  between  you,  and  which  you 
and  they  knew  was  false;  and  you  thereby  sanctioned  and 
promoted  this  wicked  fraud,  thus  sustained  by  the  wholesale 
perjury  of  all  of  them.  The  pretence  tliat  your  relation  of 
counsel  to  these  parties  justified  your  conduct  is  so  mon- 
strous, that  the  simple  statement  aflFords  its  complete  refutal. 
Conspiracy  and  subornation  of  perjury  have  not  become  a 
part  of  the  duty  incumbent  upon  an  attorney  in  behalf  of  his 
•client.  Such  conduct  can  only  be  denounced  as  a  most  base 
and  detestable  crime,  especially  on  the  part  of  an  attorney,  in 
whom  the  Court  has  imposed  confidence  as  one  of  its  officers. 
Such  crimes  deserve  and  will  receive  condign  and  vigorous 
punishment,  that  others,  who  may  be  exposed  to  like  tempta- 
tions, may  profit  by  this  before  and  be  delivered  from  commit- 
ting the  offence. 

For  this  crime,  the  statute  declares  that  the  punishment 
shall  be  by  fine  of  not  less  than  $1000,  nor  more  than 
$10,000,  and  imprisonment  not  exceeding  two  years. 

The  Court  has  entertained  serious  doubt  whether  it  would 
be  justified  in  not  requiring  the  imprisonment  to  be  in  the 
state  prison  ;  but,  considering  that  this  is  the  first  conviction 
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under  this  statute  in  this  district,  and  that  it  will  be  under- 
stood that  if  others  should  be  hereafter  convicted  of  similar 
offences,  the  punishment,  in  all  probability,  will  be  to  the 
full  extent  allowed  by  the  law,  I  have  concluded  to  impose  upon 
each  of  you  an  imprisonment  in  jail,  as  being  less  odious  and 
disgraceful,  and  not  so  likely  hereafter  to  prove  prejudicial 
to  you,  if  by  your  future  conduct  you  shall  manifest  sincere 
repentance  for  your  crime.  The  term  of  imprisonment  will 
be  for  as  short  a  duration  as  I  have  imposed  in  another  dis- 
trict upon  parties  convicted  of  offences  under  this  section 
of  the  statute. 

Fine  $1000  each^  one  year  imprisonment  in  jail^  Portland. 

(NoTK— Both  defendants  were  committed  In  execution  of  their  sentence 
Feb.  8, 1879,  and  both  were  pardoned  by  President  Hayes.  Both  were  released 
by  virtue  of  the  pardon,  WinsLip,  June  25, 1879,  and  Swett,  Jan.  12,  l8bo.  ] 


WILLIAM  G.  SUTHERLAND, 

vs. 
DAVID  R.  STRAW  and  ALBERT  W  CHAPIN. 

Febbuabt,  1879. 

1.  One  respondent  in  eqaity  may  have  the  cause  dismissed,  although 
the  orator  contends  for  a  dismissal  without  prejudice,  he  having 
made  a  vaUd  assignment  of  the  same  to  such  respondent. 

In  Equity.  Bill  to  recover  money  fraudulently  obtained 
by  the  respondents  in  a  sale  of  real  estate.  One  respondent, 
having  obtained  a  valid  assignment  of  the  cause  from  the 
orator,  moved  that  the  bill  be  dismissed.  The  orator  objec- 
ted, and  claimed  that  the  bill  should  either  be  dismissed  with- 
out prejudice,  or  that  the  cause  should  proceed  to  answer 
and  proof. 

Mr.  Charles  E.  Clifford^  solicitor  for  orator. 

Mr.  Josiah  H.  Drummond^  solicitor  for  respondents. 
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Fox,  J.  On  the  thirteenth  day  of  September  last,  this 
bill  was  filed,  in  which  it  was  alleged  that  on  December  10, 
1875,  Chapin  had  sold  the  complainant  ten  acres  of  land  in 
Monson  in  this  district,  being  part  of  lot  No.  15,  for  the  sum 
of  $50,000,  a  portion  of  this  amount  having  been  paid  by 
complainant's  note  for  *15,000,  secured  by  a  mortgage  of 
these  premises ;  that  these  premises  with  other  parcels  of 
real  estate  were  then  under  mortgage  to  the  Dexter  Savings 
Bank  from  said  Chapin  to  secure  the  payment  of  his  note  for 
$16,000,  all  which  was  unknown  to  complainant,  and  that 
there  were  also  other  incumbrances  on  the  premises  to  the 
amount  of  $30,000;  that  February  24,  1876,  the  Savings 
Bank  took  steps  to  foreclose  its  mortgage  which  were  after- 
wards abandoned,  the  said  mortgage  having  been  paid,  and 
on  March  13,  1879,  the  Bank  released  the  ten  acres  to  D.  R. 
Straw  for  $2,000,  and  on  the  same  day  deeded  to  Straw  the 
residue  of  the  premises  conveyed  to  it  in  mortgage,  and  that 
this  was  done  to  defraud  Chapin's  creditors ;  that  on  the  11th 
of  April,  1877,  the  complainant  believing  Straw's  title  to  be 
valid,  purchased  of  Straw  the  ten  acres,  relying  on  the  false 
representations  of  the  respondents  that  the  title  of  Straw 
under  the  foreclosure  of  the  Savings  Bank  was  valid,  and 
that  his  mortgage  of  $15,000  was  invalid;  that  the  consider- 
ation for  the  purchase  by  complainant  of  the  ten  acres  from 
Straw  was  $15,000,  of  which  $7000  was  paid  by  a  mortgage 
of  the  premises,  to  secure  three  notes  of  complainant;  that 
Straw  agreed  to  give  a  warranty  deed  of  the  premises,  but,  by 
reason  of  certain  clauses  in  the  deed,  it  was  simply  a  release 
and  quitclaim  of  Straw's  interest,  and  the  complainant  was 
deceived  and  induced  to  accept  said  deed  as  a  deed  of  war- 
ranty, it  being  drawn  on  a  blank  of  that  description,  and 
changed  by  the  addition  of  these  words  and  clauses ;  that 
complainant  was  paid  the  $7000,  and  that  the  Savings  Bank 
never  acquired  any  title  to  the  premises  under  its  mortgage 
and  pretended  foreclosure. 

It  is  also  charged  in  the  bill  that,  subsequent  to  April  11, 
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1877,  Straw  pretended  to  convey  to  complainant  by  deed  of 
warranty,  eighty-five  acres  of  other  land,  and  that  he  paid 
about  $15,000  as  a  consideration  therefor,  but  that  said  deed 
was  fraudulently  drawn  on  a  warranty  blank  and  altered  so 
as  to  be  in  effect  a  release.  The  prayer  of  the  bill  is  that  the 
respondents  may  be  decreed  to  pay  back  all  sums  they  have 
thus  fraudulently  obtained  from  the  complainant. 

Before  any  answer  was  filed,  the  parties  to  this  suit  arranged 
terms  of  settlement  of  this  and  other  controversies,  some  of 
which  were  in  litigation  before  the  Circuit  Court  of  Massa- 
chusetts, and  on  the  twenty-fourth  of  December  last,  various 
documents  were  executed  between  them,  six  being  made  by 
the  complainants  in  completing  such  settlement  and  two  by 
the  respondents.  By  one,  the  complainant  with  Chapin  and 
E.  B.  Loring,  in  consideration  of  $8000,  released  to  Straw 
all  of  lot  No.  15,  with  all  machinery  and  fixtures  connected 
with  the  quarries.  This  deed  was  recorded  January  thir- 
teenth. Sutherland  also  executed  at  the  same  time  an  assign- 
ment to  Straw  of  all  claims  or  causes  of  action  in  a  certain 
bill  in  equity  pending  in  the  Circuit  Court  for  the  Massachu- 
setts district.  No.  1273,  against  Abel  Howe  and  others,  with 
all  right  to  any  sums  of  money  to  be  realized  from  said  bill 
in  equity.  By  the  same  instrument,  the  complainant  sold, 
assigned  and  transferred  to  Straw,  all  rights,  claims,  demands, 
actions  and  causes  of  action  *  against  both  of  the  respon- 
dents in  this  bill  in  equity  now  before  this  Court,  No.  216, 
together  with  all  sums  of  money,  benefits  or  advantages  which 
can  or  may  be  obtained  by  reason  of  said  bill  in  equity,  and 
also  assigned,  sold  and  transferred  unto  Straw  all  rights, 
claims,  demands,  actions  or  causes  of  action  *  which  he 
might  have  against  said  Albert  W.  Chapin  in  a  certain  action 
instituted  by  him  against  Chapin  October  7,  1879,  and  all 
sums  of  money,  etc.,  which  can  or  may  be  obtained  by  virtue  of 
said  suit.  By  the  same  instrument,  Sutherland  constituted 
Straw  his  attorney  irrevocable  to  prosecute,  compromise, 
reassign  or  discharge  said  bills  in  equity,  suits  and  writs,  or 
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to  consent  to  the  entry  of  any  and  all  judgments,  orders  or 
decrees  therein  that  he  may  discover,  and  to  appoint  other 
attorneys  with  like  authority,  saving  said  Sutherland  harm- 
less from  all  costs  or  damage ;  and  the  instrument  concludes 
by  a  covenant  on  the  part  of  Sutherland  to  deliver  up  to 
Straw  all  other  papers,  deeds,  &c.,  relating  to  the  matters 
thus  assigned  to  him. 

The  third  instrument  then  executed  was  a  general  release 
by  Sutherland  of  Chapin  and  Straw  from  all  causes  of  action 
claims  or  demands,  excepting  a  note  of  Chapin  for  fSOO. 
The  next  instrument,  No.  4,  was  complainant's  transfer  and 
assignment  to  Straw  of  all  causes  of  action  against  Howe 
&  Higbee,  the  Higbee  Co.  et  als.  No.  5  was  Sutherland's 
receipt  for  f  2,000  from  Straw  on  account  of  settlement  of 
suits  against  Albert  W.  Chapin ;  and  No.  6  was  an  agree- 
ment by  Sutherland  to  act  as  attorney  for  Straw  in  these 
matters  so  assigned,  and  other  matters  relative  to  the  Mon- 
son  slate  quarries,  without  other  charges  than  his  traveling 
expenses  and  five  per  cent,  commission  on  the  net  proceeds 
which  might  be  received  by  Straw  for  the  interest  that  day 
transferred  to  him  in  case  he  was  personally  instrumental  in 
disposing  of  said  interests. 

Straw  on  his  part  made  and  executed  an  obligation  to 
Sutherland  to  pay  him  not  exceeding  $4,400,  as  he  should 
receive  it  over  and  above  $5,000  out  of  the  suits  and  claims 
assigned  by  Sutherland  to  be  paid  within  thirty  days  after 
the  money  was  received,  but  not  to  exceed  the  $4,400  and  the 
five  per  cent,  commission  as  agreed  in  number  six,  and  the 
performance  of  this  agreement  was  secured  by  a  bond  of 
Straw  to  Sutherland  in  the  penalty  of  $8,000,  on  condition 
that  Straw  shall  well  and  truly  carry  out  his  agreement  with- 
out collusion  with  *  *  and  John  T.  Fickett  et  als.  to 
defeat  the  payment  of  said  $4,400  upon  the  sale  of  certain 
quarries,  etc. 

The  attorneys  of  Straw,  in  his  behalf,  now  come  and  move 
that  a  decree  be  entered  in    the  cause  here  pending,  and 
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that  the  bill  be  dismissed  without  cost  to  either  party  ;  the 
complainant  on  his  part  consents  to  the  above  entry  with  the 
addition  of  the  word  without  prejudice,  and,  if  declined,  then 
moves  that  the  respondents  be  required  to  answer  the  bill ; 
and  upon  these  motions,  the  cause  has  now  been  heard. 

The  counsel  of  the  complainant  contends  that  the  arrange- 
ment and  contracts  of  December  twenty-sixth  above  recited 
were  obtained  by  fraud  and  are  not  binding  upon  him, 
but  are  utterly  null  and  void.  The  complainant,  however, 
has  not  made  affidavit  to  any  facts  or  Qircumstances  whatever 
to  establish  the  charges  of  his  counsel,  and  in  fact  has  utterly 
omitted  to  present  for  the  consideration  of  the  Court  any 
affidavit  in  his  own  behalf,  but  has  filed  the  affidavit  of  one 
John  T.  Fickett,  one  of  the  parties  named  on  the  bond  of 
Straw  to  the  complainant,  with  whom  there  was  to  be  no 
collusion  to  defeat  the  payment  of  the  $4,400  by  Straw  to 
Sutherland.  From  this  affidavit,  it  appears  that  Fickett  had 
an-anged  for  the  sale  of  the  Eureka  slate  quarry,  for  the  sum 
of  $30,000,  in  behalf  of  Straw  and  Chapin,  and  that  these 
parties  were  desirous  that  the  sale  should  not  be  commu- 
nicated to  Sutherland,  but  should  be  delayed  and  not  com- 
pleted until  after  his  return  to  Chicago  when  they  would  be 
ready  to  convey  the  property. 

In  the  opinion  of  the  Court,  this  affidavit  is  of  but  little  or 
no  consequence,  as  it  does  not  show  any  collusion  of  Straw 
and  Chapin  with  this  affiant  to  defeat  the  sale,  but  rather 
an  assent  on  their  part  to  carry  out  and  complete  it  after 
Sutherland's  return  home.  There  may  have  existed  very 
satisfactory  reasons  for  the  respondent  wanting  to  thus  delay 
the  disposal  of  this  estate,  and  it  would  by  no  means  follow 
that  there  was  on  his  part,  by  such  delay  any  breach,  of  the 
condition  of  Shaw's  bond  to  the  complainant. 

Straw  has  filed  his  affidavit  denying  all  fraud  in  the  settle- 
ment, and  averring  that  at  the  time  he  paid  complainant 
JIOOO  in  cash,  and  gave  a  note  for  $1000,  since  paid ;  that 
he  also  gave  him  the  bond  for  $8000  upon  which  an  action 
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was  commenced  in  this  Court  Jan.  22,  1880,  and  served  on 
him  Feb.  3d ;  that  Sutherland  has  never  offered  to  refund 
these  payments  made  to  him,  and  has  assigned  to  these 
parties  said  bond  now  in  suit. 

Upon  this  state  of  facts,  have  the  respondents  a  right  to 
have  a  decree  entered  dismissing  this  bill  without  cost  ? 

The  counsel  have  not  on  either  side  referred  the  Court  to 
any  authorities  bearing  upon  the  question  here  involved,  and 
the  researches  of  the  Court  have  not  disclosed  any  case  decis- 
ive of  the  matter.  Many  authorities  are  to  be  found  in  the 
decisions  of  the  various  courts  of  equity  in  Great  Britain  bear- 
ing upon  the  question  of  compromises  of  pending  suits,  and 
how  far  such  compromises  can  be  enforced  by  motion  in  the 
cause,  and  under  what  circumstances  supplementary  proceed- 
ings may  be  required  to  perfect  and  complete  such  settlements. 
The  latest  authority  which  I  have  met  with  is  Pryer  vs.  Orib- 
lie,  L.  R.,  10  Ch.,  534,  in  which  most  of  the  prior  authorities 
are  referred  to.  James,  L.  J.,  in  substance,  states  the  prac- 
tice to  be,  that  any  agreement  of  this  kind,  including  a  great 
number  of  details,  some  of  which  could  not  have  been  within 
the  subject  of  the  suit,  cannot  be  especially  performed  upon 
interlocutory  application.  That  suit  was  one  for  the  redemp- 
tion of  a  mortgage  of  a  brickfield  and  the  parties  entered 
into  an  agreement  by  which  the  defendant  was  to  receive  all 
moneys  due  to  him  and  pay  all  he  might  owe  on  account  of  the 
same,  and  guarantee  the  plaintiff  against  the  payment  thereof, 
the  business  to  be  carried  on  by  defendant  for  a  time,  he  paying 
all  expenses  in  connection  therewith  and  receiving  all  moneys 
for  sale  of  bricks  and  accounting  therefor.  He  says,  on  page 
539,  "An  order  to  that  effect  could  not  have  been  made  in 
the  suit  at  all,  nor  could  the  Court  have  made  the  order  that 
the  defendant  should  hand  over  to  the  plaintiff  all  deeds  and 
other  securities  in  his  possession  relating  to  the  brickfield, 
or  that  both  parties  should  execute  all  necessary  legal  docu- 
ments to  give  effect  to  the  agreement.  It  is  a  contract,  the 
specific  performance  of  which  is  beyond  the  scope  of  this 
suit,  and  cannot  be  obtained   except   by  a   suit   regularly 
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instituted  for  that  purpose.  If  this  were  a  simple  agreement 
between  the  parties  to  stay  a  suit,  or  to  hav3  a  bill  dismissed, 
very  likely  the  Court  ought  to  give  eflfect  to  that,  as  it  would 
give  effect  to  any  other  agreement  relating  solely  to  the  con- 
duct and  prosecution  of  the  suit.  But  when  those  matters 
are  mixed  up  with  a  great  number  of  details,  money  to  be 
paid,  and  acts  to  be  performed,  it  is  far  beyond  the  scope, 
as  it  seems  to  me,  of  an  interlocutory  motion,  and  far  outside 
the  jurisdiction  of  this  Court  on  interlocutory  motion." 

In  the  present  instance,  the  arrangement  entered  into  by 
the  parties  in  December  involved,  not  only  the  settlement 
and  disj)Osition  of  this  suit,  but  of  others  pending  in  other 
tribunals,  and  the  transfer  of  various  parcels  of  other  property 
both  real  and  personal,  most  of  which  were  wholly  without 
the  present  controversy,  and  could  not  in  any  way  have  been 
within  the  subject  of  this  suit,  but  were  wholly  beyond  the 
scope  of  it. 

Upon  an  examination  of  this  case  and  others  therein 
referred  to,  and  especially  Askew  vs.  Millington^  9  Hare,  65, 
the  Court  was  at  first  strongly  inclined  to  the  opinion  that 
the  present  case  must  be  controlled  by  these  decisions,  and 
that  the  respondents  were  not  entitled  to  have  the  decree  as 
prayed  for.  Upon  further  reflection,  however,  the  conclu- 
sion is,  that  the  instruments  executed  by  this  complainant 
December  twenty-sixth  last  are  not  to  be  deemed  as  the 
equivalents  of  a  compromise,  but  are  of  a  much  more 
comprehensive  and  significant  a  character,  and  by  their 
legal  operation  and  effect  do  confer  upon  Straw  the  entire 
control  and  direction  of  this  cause. 

By  paper  No.  2,  the  complainant  conveyed  to  Straw  his 
entire  interest  in  lot  fifteen,  and  by  No.  8  he  assigned  abso- 
lutely without  any  reservation  the  present  suit  and  cause  of 
action,  and  constituted  Straw  his  attorney  irrevocable,  to  dis- 
pose of  said  cause  by  such  entry  or  decree  therein  as  he 
should  choose  to  make,  saving  the  complainant  from  all  lia- 
bility for  costs.  A  valuable  consideration  to  the  extent  of 
$2,000  was  then  paid  to  complainant  by  Straw  for  this  assign- 
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ment,  and  also  a  bond  given  for  a  further  payment  of  $4,400 
when  realized  from  sales  of  the  property.  This  sum  of 
money,  the  complainant  retains,  and  does  not  purpose  to  pay 
back  any  part  of  it,  and,  by  an  action  at  law  upon  the  bond, 
is  still  persisting  in  enforcing  the  validity  of  the  agreements 
of  December  twenty-sixth ;  and  what  is  of  more  significance, 
the  complainant  up  to  the  present  hour  has  not  by  his  own 
statements  under  oath  advised  the  Court  that  these  agree- 
ments were  invalid,  or  that  in  any  respect  any  fraud  was 
practiced  upon  him  at  the  time  the}^  were  agreed  to  by  him. 
By  these  instruments,  thus  recognized  by  the  silence  of 
the  complainant  as  just  and  reasonable,  he  parted  with  all 
right,  title  and  interest  in  this  suit  and  the  controversy 
therein  pending,  and  conveyed  the  same  to  Straw,  author- 
izing him  to  dispose  of  the  same  as  he  should  elect.  The 
complainant  from  that  time  had  no  further  interest  in  this 
suit  or  any  right  to  control  the  same,  or  to  be  heard  or  repre- 
sented in  relation  to  it.  He  must  be  deemed  as  having  with- 
drawn therefrom  in  behalf  of  Straw,  who  from  thence  was 
the  only  party  interested  in  the  cause,  and  who,  by  the  com- 
plainant's withdrawal  from  and  abandonment  of  the  cause, 
was  at  liberty  to  make  such  disposal  thereof  as  he  saw  fit. 
The  only  party  to  be  recognized  by  the  Court  in  the  manage- 
ment and  control  of  the  action  was  Straw,  and  he  must  from 
henceforth,  being  the  owner  of  the  action  and  the  claim,  be 
permitted  to  do  as  he  will  with  his  own  property,  as  he  is 
not  charged  by  complainant  with  having  practiced  any  fraud 
or  deception  in  obtaining  his  title  thereto.  Such  decree  as 
he  desires  may  be  entered ;  but,  in  making  this  order,  the 
Court  must  not  be  understood  as  intimating  any  opinion  as 
to  the  effect  of  the  decree  upon  any  subsequent  proceedings 
which  may  hereafter  be  instituted  in  behalf  of  complainant. 
Whether,  under  the  rulings  in  Badger  vs.  Badger^  1  Clif., 
237,  it  will  or  not  be  a  bar,  must  remain  undetermined  until 
the  question  is  so  presented  as  to  require  the  Court  to  pass 
upon  it. 

Bill  dismisied  without  costs. 
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CHARLES  P.  MATTOCKS,  Assignee, 

vs. 
IRA  P.  FARRINGTON  et  als. 

Fbbbuaby,  1879. 

1.  A  creditor,  hayingr  attached  the  property  of  his  dehtor  four 
months  prior  to  the  latter's  bankruptcy  proceedings,  if  the  assignee 
in  bankruptcy  does  not  intervene  and  object,  may  prosecute  his 
suit  in  a  state  court  to  judgment  and  execution,  regardless  of  the 
bankrupt  proceedings,  and  may  levy  the  execution  upon  the  property 
attached. 

2.  The  return  of  an  officer,  stating  that  the  appraisers  who  acted 
in  making  a  levy  upon  real  estate  are  disinterested  persons,  is  conclu- 
sive evidence  of  that  fact. 

8.  Under  the  statutes  of  Maine,  the  return  of  an  officer,  stating 
that  the  land  levied  upon  by  virtue  of  an  execution  cannot  be  divided 
by  metes  and  bounds  without  damage  to  the  whole,  wherefore  he 
levied  the  same  upon  a  fractional  part  of  the  premises,  is  conclusive 
upon  the  parties  to  the  judgment  and  their  privies. 

4.  A  levy  is  held  to  take  effect  from  the  date  of  an  attachment  when 
it  appeared  from  the  whole  record  that  the  land  levied  upon  was  the 
same  that  had  been  attached,  even  though  the  officer's  return  upon 
the  execution  did  not  disclose  the  fact. 

5.  It  is  not  the  duty  of  an  assi^rnee  in  hankruptcy,  when  a 
parcel  of  the  bankrupt's  estate  is  wholly  absorbed  by  the  first  lien 
thereon,  to  determine  the  Validity  of  subsequent  liens,  nor  their 
priority. 

In  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Moses 
A.  Pennett  against  various  creditors  of  the  bankrupt  to  deter- 
mine the  validity  of  their  respective  pretended  liens  upon  the 
property  of  the  bankrupt  under  levies  of  an  execution  against 
him  made  thereon,  after  he  was  adjudged  bankrupt,  without 
leave  from  the  bankrupt  court. 

The  respondents  answered  that  their  respective  levies  were 
made  upon  executions  from  the  state  court  in  accordance 
with  the  provisions  of  the  statutes  of  Maine  to  enforce  attach- 
ments existing  more  than  four  months  prior  to  their  debtor's 
bankruptcy  proceedings,  and  that  the  same  are  valid. 
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Mr,  Thomas  H.  Haskell^  and  Mr,  Nathan  Webh^  solicitors 
for  the  orator. 

Mr.  Herbert  M.  Sylvester  and  Mr,  Moses  M,  Butler^  solici- 
tors for  the  respondents. 

Fox,  J.  Pennett  was  adjudged  bankrupt  February  6, 1878, 
on  his  voluntary  petition  filed  January  29,  1878,  and  the 
complainant  was  appointed  assignee  March  1, 1878.  He  has 
brought  this  bill  to  determine  the  validity  and  amount  of 
certain  liens  and  incumbrances  on  an  estate  in  this  city  which 
formerly  belonged  to  the  bankrupt,  all  persons  interested 
having  been  made  respondents. 

The  claims  of  Farrington,  being  of  the  greatest  amount 
and  involving  the  full  value  of  the  estate,  and  it  being 
claimed  that  they  are  entitled  to  a  priority,  will  first  be 
examined. 

In  December,  1876,  Pennett  mortgaged  this  estate  to  one 
Valpy  to  secure  the  payment  of  &700.  This  mortgage  was 
assigned  to  Farrington  January  23,  1878.  No  question  is 
made  by  any  party  as  to  the  validity  of  this  mortgage,  or  as 
to  its  priority  over  any  other  incumbrance,  and  Farrington, 
therefore,  is  entitled  to  hold  the  same,  and  to  receive  the  full 
amount  thereof  from  the  estate. 

Various  parties,  having  under  the  laws  of  Maine  claims 
for  laborers  and  materials  furnished  by  them  to  Pennett  to 
be  used  and  employed  in  the  erection  by  him  of  the  house  on 
this  estate,  and  for  which  they  had  a  lien  by  R.  S.  of  Maine 
more  than  four  months  before  the  filing  of  this  petition  by 
Pennett,  duly  commenced  their  actions  for  the  enforcement 
of  their  respective  liens,  and  therein  attached  this  property ; 
these  actions  were  duly  entered  at  the  September  term  of 
the  Supreme  Court  for  this  county,  and  were  all  defaulted 
and  continued  from  term  to  term  for  judgment.  In  January 
1878,  all  these  claims  and  the  suits  then  pending  were 
assigned  to  Farrington,  and  a  special  judgment  was  rendered 
in  each  of  said  suits  on  the  fourteenth  day  of'  March, 
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1878,  by  the  direction  of  Farrington  and  for  his  benefit,  and 
the  same  were  afterwards  satisfied  by  a  levy  on  the  estate 
within  thirty  days  after  the  rendition  of  the  judgments. 
These  judgments  were  so  taken  without  any  application  to 
the  District  Court  for  authority  so  to  do;  nor  was  any  notice 
given  to  the  assignees  of  the  pending  of  said  actions,  or  that 
the  plaintiffs  intended  to  take  their  judgments  and  issue  exe^ 
cutions  thereon ;  and  for  these  reasons,  it  is  urged  that  the 
judgments  were  invalid  and  the  liens  were  lost. 

Whether  a  party,  having  an  attachment  in  the  state  court 
upon  a  bankrupt's  estate  saved  from  the  operation  of  the 
bankrupt  act,  could  without  the  sanction  of  the  bankrupt 
court,  proceed  in  his  suit,  obtain  judgments,  and  satisfy  the 
same  from  the  bankrupt's  estate  so  attached,  was  for  a  long 
time  a  matter  of  serious  doubt,  the  practice  now  being  uni- 
form in  the  various  districts.  In  Maine,  application  was 
usually  made  to  the  District  Court  for  leave  to  prosecute  the 
suit  in  the  state  court  to  final  judgment,  which  was  granted 
upon  condition  that  the  judgment  should  be  satisfied  upon 
the  property  incumbered  by  the  attachment. 

In  I>oe  vs.  ChildresSy  21  Wall.,  642,  the  Supreme  Court  of 
the  United  States  decided  that  when  an  attachment  in  a  suit 
returnable  to  the  state  court  was  made  more  than  four  months 
before  commencement  of  bankruptcy  proceedings,  if  the 
assignee  did  not  intervene,  the  state  court  might  proceed 
and  render  judgment  and  issue  execution,  and  the  sale  of 
the  property  so  attached  would  vest  a  good  title  in  the  pur- 
chaser. In  the  opinion,  the  court  on  p.  646,  says :  *'Where 
the  power  of  a  state  court  to  proceed  in  a  suit  is  subject  to 
be  impeached,  it  cannot  be  done  except  upon  an  intervention 
of  the  assignee,  who  shall  state  the  facts  and  make  the  proof 
necessary  to  terminate  such  jurisdiction.  This  rule  gains 
whether  the  four  months'  principle  is  applicable,  or  whether 
it  is  not  applicable." 

In  Ey9ter  vs.  Gaff^  1  Otto,  625,  Judge  Miller  says :  "The 
opinion  seems  to  have  been  quite  prevalent  in  many  quarters 
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at  one  time,  that,  the  moment  a  man  is  declared  bankrupt,  the 
District  Court,  which  has  so  adjudged,  draws  to  itself  by  that 
act  not  only  all  control  of  the  bankrupt's  property  and 
credits,  but  that  no  one  can  litigate  with  the  assignee's  con- 
tested rights  in  any  other  court,  except  in  so  far  as  the  circuit 
courts  have  concurrent  jurisdiction,  and  that  other  courts 
can  proceed  no  further  in  suits  of  which  they  had  at  that 
time  full  cognizance ;  and  it  was  a  prevalent  practice  to  bring 
any  person,  who  contested  with  the  assignee  any  matter  grow- 
ing out  of  disputed  rights  of  property  or  of  contracts,  into 
the  bankrupt  court  by  the  service  of  a  rule  to  show  cause, 
and  to  dispose  of  these  rights  in  a  summary  way.  This  Court 
has  steadily  set  its  face  against  this  view."  It  was  there 
decided  that  a  state  court  cannot  take  judicial  notice  of  the 
proceedings  in  bankruptcy  in  another  court,  and  that  it  is  its 
duty  to  proceed  as  between  the  parties  before  it  until,  by  some 
proper  pleading  in  the  case,  it  is  informed  of  the  changed 
relations  of  any  of  the  parties  to  the  subject  matter  of  the  suit. 
By  §  6106,  of  R.  S.,  it  is  provided  that  "no  creditor  whose 
debt  is  provable  shall  be  allowed  to  prosecute  to  final  judg- 
ment any  suit  at  law  or  in  equity  therefor  against  the  bank- 
rupt, until  the  question  of  the  debtor's  discharge  shall  have 
been  determined;  and  any  such  suit  or  proceedings  shall, 
upon  the  application  of  the  bankrupt,  be  stayed  to  await  the 
determination  of  the  court  in  bankruptcy  on  the  question  of 
the  discharge,  provided  there  is  no  unreasonable  delay."  To 
obtain  the  benefit  of  this  provision,  it  is  necessary  that  the 
state  court  should  be  legally  notified  of  the  pending  of  the 
proceedings  in  bankruptcy ;  if  not  so  notified,  it  may  pro- 
ceed with  the  cause.  The  statute  would  seem  to  contem- 
plate that  the  bankrupt  should  apply  for  the  stay  of  the 
proceedings,  and  in  Louisiana  it  was  held  that  he  alone 
could  move  in  this  behalf ;  Jones  vs.  Clifton^  17  B.  R.,  126 ; 
while  in  Massachusetts  it  was  held  that  the  state  court,  in 
such  a  case,  might  proceed  to  judgment,  "if  neither  the  bank- 
rupt nor  the  assignee  moves  for  a  stay  of  proceedings."  Pray 
vs.  Wight  J 119  Mass.,  426. 
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LaDguage  may  be  found  in  the  opinion  in  Norton  vs.  Swit- 
zevy  2  Otto,  864-65,  that  may  seem  to  imply  that  a  cause 
thus  pending  in  a  state  court  coulci  not  be  prosecuted  to 
judgment  excepting  to  detennine  the  amount ;  but  it  could 
not  have  been  intended  that  a  state  court  was  unauthorized 
to  render  .judgment  in  a  suit  in  which  there  was  a  valid 
attachment  made  more  than  four  months  prior  to  the  com- 
mencement of  proceedings  in  bankruptcy,  and  in  which  the 
bankruptcy  of  the  defendant  was  not  brought  to  the  notice 
of  the  court,  as  the  contrary  had  been  repeatedly  decided  by 
the  Supreme  Court. 

Under  the  later  decisions  of  the  Supreme  Court,  the  judg- 
ments in  these  suits  in  the  Supreme  Court  were  not  affected 
by  the  proceedings  in  bankruptcy,  nor  by  the  plaintiffs  not 
having  obtained  the  consent  and  authority  of  the  District 
Court  to  prosecute  the  same  to  judgment  and  execution,  and 
levy  on  the  estate  attached. 

Various  objections  are  taken  to  the  levies,  three  of  which 
are  alone  worthy  of  much  consideration. 

I.  It  is  said  that  it  does  not  appear  that  the  appraisers 
were  disinterested  men  as  required  by  the  statute.  Upon 
the  execution,  the  officer  states  in  his  returns  that  the 
appraisers  were  disinterested,  and,  in  all  of  his  returns,  he 
refers  to  and  adopts  as  a  part  of  his  return,  the  returns  of 
the  appraisers;  and  in  every  instance  in  their  return,  they 
state  they  were  disinterested ;  by  this  practice,  the  appraisers' 
return  becomes  incorporated  with  and  a  part  of  the  officer's 
return,  as  sanctioned  by  R.  S.,  c.  76,  §  5 ;  and  he  has  thus  cer- 
tified to  their  being  disinterested.  The  return  of  this  fact  by 
an  ofl&cer  on  an  execution  has  always  been  held  conclusive  on 
the  parties  and  privies ;  and  the  fact,  that  one  of  the  appraisers 
was  a  brother-in-law  of  Farrington,  the  assignee  of  the  execu- 
tion, cannot  be  received  to  contradict  the  officer's  return ;  and 
if  admissible,  it  would  seem  not  to  be  entitled  to  any  effect  in 
destroying  the  levy,  as  this  appraiser  was  selected  by  the 
debtor,  who  should  be  estopped  from  disturbing  the  levy  on 
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this  account,  after  having  seen  fit  to  choose  a  relative  of  the 
creditor  in  interest  to  act  in  his  behalf. 

II.  A  further  objection  to  these  levies  is,  that  they  were 
made  on  undivided  fractional  portions  of  the  premises,  and 
the  oiBcer,  as  he  states  in  his  return,  determined  that  the 
premises  could  not  be  divided  by  metes  and  bounds  without 
damage  to  the  whole.  It  is  said  it  was  the  duty  of  the 
appraisers  to  determine  this  fact,  and  not  the  duty  of  the 
officer,  and,  therefore,  the  requirements  of  the  statute  have 
not  been  complied  with.  It  may  be  that  in  Massachusetts, 
under  the  language  of  their  act,  appraisers  are  the  proper  per- 
sons to  decide  this  question.  Such  would  seem  to  be  the 
result  of  the  authorities  cited  in  Pickering  vs.  Reynolda^  111 
Mass.,  88  ;  Sanborn  vs.  Chamherlin^  101  Mass.,  408  ;  but  the 
statute  in  this  state  is  somewhat  different ;  and  in  Mansfield 
vs.  Jacky  24  Me.,  98,  it  was  decided  that  "the  return  of  an 
officer,  that  the  land  upon  which  an  execution  is  to  be  levied 
cannot  be  divided  without  prejudice  to  or  spoiling  the  whole, 
is  conclusive  of  the  fact  as  between  the  creditor  and  debtor 
and  those  claiming  under  them." 

III.  It  is  further  objected  that  it  does  not  appear  from 
the  execution  to  what  estate  the  lien  attached,  or  that  the 
property  levied  upon  was  the  same  to  which  the  lien  did 
attach,  or  that  it  was  taken  for  the  purpose  of  enforcing  a 
lien.  When  the  whole  record  is  examined,  it  discloses  all 
the  facts  that  are  requisite  to  establish  the  validity  of  the 
lien,  and  that  the  estate  levied  upon  was  that  to  which  the 
lien  attached ;  and  there  is  no  provision  of  law,  which  requires 
that  all  such  facts  should  again  be  set  forth  in  the  officer's 
return  ;  they  having  become  a  part  of  the  record,  it  is  all  that 
is  requisite. 

As  the  entire  estate  is  exhausted  by  the  prior  claims  of 
FaiTington,  it  is  unnecessary  to  determine  as  to  the  rank  and 
position  of  the  subsequent  claims  of  other  respondents ;  and  as 
the  unsecured  creditors  can  in  no  event  realize  any  advan- 
tage therefrom,  it  is  not  the  duty  of  the  assignee  to  call  upon 
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the  Court  to  pass  upon  the  rights  of  these  various  parties ; 
but  they  should  be  required,  at  their  own  expense,  to  litigate 
these  matters  between  themselves,  if  they  are  advised  so  to  do. 

Decree  accordingly. 


Re  JOHN  H.  SAWYER. 

April,  1870. 

1.  The  failare  to  keep  a  cash  account  by  a  bankrapt  trader  with 
tbe  asseot  of  bis  partner,  who  is  the  objecting  creditor,  wiH  Dot  pre- 
Tent  the  bankrupt's  discharge  at  tbe  objection  of  such  partner. 

2.  Such  failure  to  keep  a  cash  account  after  the  dissolution  of 
the  copartnerahip  will  prevent  the  bankrupt's  discharge  at  the 
objection  of  his  creditor,  though  his  former  partner. 

3.  A  bankrupt  Is  a  tradesman,  who,  as  ancillary  to  his  business  as 
a  tinsmith,'  kept  a  small  stock  consisting  of  small  articles  of  hard- 
ware, locks,  pins,  needles,  thread  and  the  like,  for  sale  in  his  shop 
and  to  furnish  to  peddlers  with  his  tin  ware,  and  which  he  some- 
times peddled  himself. 

In  Bankruptcy.  Petition  of  a  bankrupt  for  discharge, 
objected  to  by  a  creditor  for  his  not  having  kept  proper  books 
of  account. 

Fox,  J.  On  the  return  day  of  the  petition  for  discharge, 
Dennis  S.  Perkins,  a  creditor  of  the  bankrapt,  having  proved 
his  claim,  appeared  and  objected  to  his  discharge  for  the 
reason,  that  since  March  2, 1867,  the  bankrupt  had  not  kept 
proper  books  of  account,  and  especially  a  cash  book. 

It  appears  that  the  bankrupt  and  objecting  creditor  were, 
for  the  year  previous  to  February,  1875,  in  partnership  in  the 
stove,  tin  and  hardware  business  at  Mechanic  Falls  in  this 
district,  the  business  being  mostly  under  the  control  and  man- 
agement of  the  bankrupt,  who  kept  the  books ;  that  Perkins 
was  about  the  store,  at  times,  selling  the  merchandise  as  called 
for,  and  was  well  aware  of  Sawyer's  method  of  doing  business, 
23 
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and  that  a  cash  book  was  never  kept  by  him,  and  that  this 
was  done,  without  any  dispute  or  objection  by  this  creditor. 
Under  these  circumstances,  Perkins  must  be  understood  as 
having  assented  to  this  omission  of  duty  by  his  copartner,  and 
it  is  not  for  him  now  to  insist  on  this  objection,  to  deprive 
him  of  his  discharge.  The  law  is  as  well  settled  in  bank- 
ruptcy as  in  equity,  that  one  who  has  become  a  party  to,  or 
assented  to  an  act,  cannot  afterwards  for  his  own  advantage 
denounce  this  act  as  illegal.  Me  Williams^  14  B.  R.,  132; 
Be  Brick  Co.,  2  Low.,  58 ;  Re  Schuyler,  2  B.  R.,  549 ;  Be 
Currier,  2  Low.,  436. 

The  firm  was  dissolved  in  February  1875 ;  the  bankrupt 
purchased  the  interest  of  Perkins  and  assumed  the  partner- 
ship liabilities,  which  he  afterwards  paid ;  the  stock,  amount- 
ing to  about  ^2000,  remained  in  the  store,  Sawyer  disposing 
of  it  as  best  he  could,  not  making  any  additions  thereto. 
The  balance  remaining  was  in  April  removed  by  him  to 
Webb's  Mills,  where  he  hired  a  shop  of  his  father-in-law, 
placing  his  goods  in  the  front  part,  and  using  the  rear  as  a 
workshop  for  the  manufacture  by  him  of  tin  ware,  which 
was  the  bankrupt's  trade ;  this  stock,  at  retail  prices,  was 
worth  about  one  thousand  dollars,  and  consisted  of  stoves, 
tin  and  ironware,  horseshoes,  shovels,  paints,  hoes,  cutlery, 
&c.  Sawyer's  old  sign  was  over  the  door;  a  portion  of  the 
time  he  employed  himself  in  the  manufacture  of  tinware,  sup- 
plying tin  peddlers  and  also  a  peddle  cart  of  his  own,  which 
he  sometimes  drove  about  the  country  peddling  tinware  and 
such  other  articles  as  usually  form  a  portion  of  a  peddler's 
stock  in  trade ;  a  portion  of  the  time.  Sawyer  was  employed 
in  farming,  and  when  absent  his  shop  was  locked  up;  but  for 
a  part  of  the  time,  his  wife  had  a  key  to  the  shop  and  waited 
on  customers  who  desired  to  purchase.  After  his  removal 
to  Webb's  mills,  Sawyer  from  time  to  time  purchased  stoves, 
castings,  sheetiron,  tin  and  such  other  goods  as  were  needed 
in  his  business ;  he  so  conducted  up  to  March,  1878,  when  his 
stock  being  attached,  he  filed  his  petition  in  bankruptcy. 
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During  all  the  time  he  was  at  Webb's  Mills,  he  never  kept 
any  cash  account,  nor  did  his  books  show  his  purchases  and 
sales  during  that  period. 

It  is  claimed  that,  while  at  Webb's  Mills,  the  bankrupt 
was  not  a  tradesman  within  the  meaning  of  the  bankrupt 
act,  but  only  a  mechanic,  a  tinsmith ;  but  in  fact,  during  all 
this  time,  he  was  engaged  in  both  capacities,  carrying  on  his 
business  of  a  tradesman  in  stoves,  hardware,  &c.,  equally  as 
well  as  that  of  a  tinman.  He,  by  his  sign,  held  out  to  the 
public  that  he  was  in  trade;  he  is  found  all  this  time  with  a 
stock  small  in  value,  but  probably  as  large  as  his  business  war- 
ranted; and  this  he  would  replenish  as  was  requisite  to  meet 
the  demands  of  the  locality.  Besides  driving  a  peddle  cart 
himself  at  times,  he  supplied  two  other  peddlers,  not  only 
with  the  tinware  they  required,  but  with  all  the  other  articles, 
needles,  pins,  thread,  tacks,  locks,  hardware,  and  such  other 
articles  as  these  parties  carry  about  for  sale,  all  being  taken 
from  his  stock  in  trade.  In  so  smalL  a  place,  the  demand 
would  not  be  great  for  any  one  article,  but  the  variety 
required  would  be  extensive;  and  an  examination  of  the 
schedule  of  the  goods  attached  on  the  writ  discloses  almost 
every  article  which  would  ordinarily  be  expected  to  be  found 
in  such  an  establishment.  This  party,  therefore,  is  found  for 
these  three  years  in  possession  of  a  stock  for  sale  in  his  store^ 
buying  and  selling  as  occasion  demanded;  he  thus  held  him- 
self out  to  the  public  as  in  trade  and  that  this  was  one  branch 
of  his  business ;  it  is  not  requisite  that  this  should  have  been 
his  sole  business,  although  the  principal  part  of  his  capital 
was  thus  invested.  He  did  not  restrict  himself  to  disposing 
of  his  stock  brought  from  Mechanic  Falls,  but,  as  his  stock 
was  reduced,  new  goods  were  procured  by  him,  and  the 
Court,  therefore,  though  with  regret,  is  compelled  to  pro- 
nounce that  he  is  brought  within  the  act  as  being  a  trades- 
man, and,  not  having  complied  with  its  provisions,  must  be 
denied  its  relief. 

Ducharge  denied. 
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ASAHEL  GOODWIN 

vs. 

DAVID  G.  CARTWRIGHT  bt  als. 

Apbil,  1879. 

1.  A  defendant  in  a  suit  at  law,  having  allowed  a  judgment  to  be 
rendered  against  himself  upon  the  plaintiffs'  stipulation  to  satisfy 
and  discharge  the  same  upon  the  performance  of  certain  acts  by 
the  defendant,  has  no  relief  in  equity  from  that  judgment  but  by 
the  terms  of  the  stipulation. 

2.  If  8ach  stipulation  is  to  become  operative  only  upon  the  per- 
formance by  the  obligee  of  certain  conditions  precedent,  which  are 
impossible,  in  the  absence  of  fraud,  it  is  his  fault,  and  he  must  abide 
the  condition  of  the  bond. 

3.  If  the  condition  is,  to  satisfy  a  judgment  against  the  obligee 
when  he  shall  assign  to  the  obligor  two  claims  of  his  own  against  the 
United  States  then  pending  in  the  Court  of  Claims,  and  the  obligee 
did  not  have  such  claims  pending  in  that  court,  he  cannot  enforce 
the  obligation,  because  he  voluntarily  inserted  a  condition  precedent 
impossible  for  him  to  perform. 

4.  In  such  casOy  the  obligee  can  have  no  remedy  in  equity. 

In  Equity.  Bill  asking  specific  performance  of  the  terms 
of  a  stipulation  given  by  the  respondents  to  the  orator  that 
the  former  would  satisfy  and  discharge  a  judgment  against 
the  latter,  which  they  have  refused  to  do. 

Answer,  that  respondents  did  not  stipulate  to  satisfy  and 
discharge  the  judgment  until  the  orator  had  first  assigned  to 
them  two  claims  of  his  own  then  pending  in  the  Court  of 
Claims  against  the  United  States,  which  he  had  not  done. 

The  cause  was  heard  upon  bill,  answer  and  proof. 

Mr.  George  F.  Holme%  and  Mr,  Almon  A,  Strout^  solicitors 
for  the  orator. 

Mr,  Henry  B,  Cleaves  and  Mr,  Nathan  Cleaves^  solicitors 
for  the  respondents. 

Fox,  J.    On  the  twenty-sixth  day  of  August,  1876,  Cart- 
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Wright  &  Harrison  of  New  York,  two  of  the  respondents, 
recovered  in  this  Court  a  judgment  against  Goodwin  &  Max- 
well, for  the  sum  of  1126,395.24  damages  and  cost,  said  action 
being  founded  on  a  prior  judgment  recovered  before  the  Cir- 
cuit Court  of  the  United  States,  holden  at  Brooklyn,  within 
and  for  the  eastern  district  of  New  York,  May  13, 1868,  by 
said  plaintiffs,  against  said  Goodwin  &  Maxwell,  as  stipula- 
tors for  the  value  of  schooner  Othello,  which  had  been  seized 
upon  a  libel  instituted  by  Cartwright  &  Harrison  on  a  bond 
of  bottomry  and  respondentia  given  by  Maxwell  as  her  mas- 
ter in  the  port  of  St.  Thomas,  Goodwin  being  the  owner  of 
the  schooner. 

It  appears  that  the  Othello  had  been  chartered  by  the 
United  States  at  the  rate  of  $50  per  day,  and  while  on  a  voy- 
age from  Wilmington,  N.  C,  to  New  York,  with  a  cargo  of 
munitions  of  war,  the  property  of  the  United  States,  was,  by 
perils  of  the  sea,  compelled  to  make  the  port  of  St.  Thomas 
in  distress,  where  on  the  twenty-fifth  day  of  January,  1866, 
a  bond  was  executed  by  the  master,  pledging  vessel,  freight 
and  cargo  for  the  payment  of  $15,535.46  with  twelve  per 
cent,  interest,  in  ten  days  after  her  arrival  at  New  York.  At 
the  time  the  stipulation  was  filed  in  the  District  Court,  the 
Othello  had  been  in  the  custody  of  the  marshal  about  one 
hundred  and  fifty  days,  and  when  she  was  released,  she  was 
again  employed  by  the  government  under  the  charter.  Good- 
win claimed  of  the  United  States  to  be  paid  under  the  char- 
ter at  the  rate  of  $50  per  day  during  the  whole  time  the 
Othello  was  in  the  marshal's  custody,  and  also  claimed  that 
the  United  States  should  pay  its  fair  proportion  in  general 
average,  of  the  expenses  at  St.  Thomas,  Mr.  Justice  Nelson 
having  decided  that  the  cargo,  being  the  property  of  the 
United  States,  was  not  subject  to  seizure  and  attachment, 
and  that  a  suit  could  not  be  instituted  against  the  Govern- 
ment in  respect  to  it. 

On  the  same  day  that  the  judgment  was  entered  in  this 
Court,  viz.,  August  26,  1871,  Jos.  P.  Ridgway,  in  behalf  of 
Cartwright  &  Harrison,  executed  a  stipulation  as  follows: 
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"United  States  CtBcuiT  Court,  Maute  Cibcxtit.  David  6.  Cabth- 
VBiOHT  and  Pbedebick  H.  Harbisoit  ««.  Abahbl  (Goodwin  and 
Dahiel  Maxwell. 

"Judgment  having  this  26th  day  of  August,  1871,  been,  npon  dae  proof, 
recovered,  entered  and  perfected  in  favor  of  the  above  named  plaintiffs, 
against  the  defendants  above  named,  jointly  and  severally,  for  the  sum 
of  $26,395.24  damages,  it  is  hereby  stipulated  and  agreed  that  in  con- 
sideration of  the  assignment  by  said  Gk>odwin  (the  principal  debtor 
upon  said  judgment)  to  the  plaintiffs,  and  the  execution  by  said  Good- 
win to  the  plaintiffs  of  any  and  all  instruments  in  writing  requisite 
and  sufficient  for  that  purpose  and  required  by  the  plaintiffs,  and  that 
said  Goodwin  shall  and  will  whenever  requested  by  the  plaintiffs  pro- 
duce any  and  all  proofs  in  his  possession,  In  support  of  two  certain 
claims  now  pending,  prosecuted  by  and  in  the  name  of  said  Goodwin  in 
the  Court  of  Claims  against  the  United  States,  to  recover  balance  of 
money  payable  under  and  pursuant  to  charter  party,  and  balance  of 
money  payable  under  and  pursuant  to  general  average  upon  bottomry 
aud  hypothecation  bond  of,  or  upon  schooner  Othello,  and  in  good  faith 
exercise  all  reasonable  effort  and  diligence,  in  concert  with  the  plain- 
tiffs, to  establish  and  to  obtain  and  secure  the  collection  of  said 
claims  in  said  Court  of  Claims  and  any  appellate  court,  the  enforcement 
of  and  proceedings  upon  the  judgment  herein,  shall  and  will  be  stayed; 
and  further,  that,  upon  the  collection  of  the  said  claims  in  full,  and  the 
payment  therefrom  of  all  reasonable  expenses  of  such  collection,  and 
payment  of  amount  then  due  and  owing,  upon  the  judgment  herein,  to 
account  and  pay  over  to  said  Goodwin,  or  his  assignees,  any  surplus  that 
may  remain  thereof,  and  execute  satisfaction  of  said  judgment  herein; 
aud  that  provided  said  Goodwin  acts  in  good  faith  with  the  plaintiffs, 
and  attends  as  a  witness  or  otherwise  whenever  and  wherever  required 
by  them,  (unless  necessarily  prevented,  his  necessary  traveling  expenses 
being  paid,)  and  produces  all  papers  and  other  proof  in  his  possession  or 
under  his  control  bearing  upon  or  relating  to  said  claims,  and  exerts 
himself  faithfully  and  with  reasonable  diligence,  and  to  the  best  of  his 
knowledge,  information  and  ability  to  secure  the  collection  of  said 
claims,  then,  upon  the  termination  of  said  proceedings  now  pending  in 
said  Court  of  Claims,  the  plaintiff  shall  and  will,  upon  demand  by  said 
defendants,  satisfy  the  judgment  herein  of  recoixl,  and  execute  proper 

release  and  discharge  of  the  same. 

Cabtwrioht  a  Habbisov, 

by  Joseph  8,  Eidgway,  N,  F. 
Dated  Portland,  August  26, 1871.'' 

The  present  suit  is  instituted  by  Goodwin,  to  compel  a 
specific  performance  of  this  stipulation,  to  stay  proceedings 
upon  and  an  enforcement  of  said  judgment,  and  to  obtain  a 
release  and  discharge  of  the  same,  and  a  perpetual  injunction 
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against  taking  out  or  levying  any  execution  thereon ;  and  the 
bill  avers  a  performance  of  all  matters  incumbent  upon  him 
under  the  stipulation.  Ridgway  and  Maxwell  are  made  res- 
pondents. 

Cartwright  and  Harrison,  in  their  answer,  admit  the  recov- 
ery of  the  judgment  in  this  Court,  and  that  the  stipulation 
was  on  the  same  day  executed  by  them  by  Ridgway  as  their 
attorney;  but  they  aver  that  Ridgway  expressly  refused  to 
enter  into  any  stipulation  whatever,  prior  to  entry  of  judg- 
ment in  the  action,  or  in  any  way  to  impair  or  affect  said  judg- 
ment or  the  validity  thereof,  or  to  make  the  same  conditional 
or  dependent  on  said  stipulation,  and  that  they  never  author- 
ized Ridgway  so  to  do ;  that  as  they  are  informed  and  believe, 
Goodwin  represented  to  Ridgway  that  these  two  claims  were 
pending  in  the  Court  of  Claims  at  the  time  said  stipulation 
was  entered  into,  and  at  all  times  theretofore  referred  to  said 
claims  as  pending  in  said  Court  of  Claims,  and  wilfully  and 
fraudulently  concealed  from  said  Ridgway  and  these  defend- 
ants, the  fact  that  said  claims  were  not  then  pending  in  said 
Court  of  Claims,  but,  so  far  as  the  same  had  ever  been  pend- 
ing in  said  court,  had  already  been  adjudicated  by  said  court 
adversely  to  said  Goodwin,  as  he  then  well  knew  that  Ridg- 
way had  no  knowledge  of  this,  but  believed  the  representa- 
tions of  Goodwin  to  be  true,  and,  relying  upon  them,  entered 
into  said  stipulation. 

The  answer  charges  fraudulent  concealment  and  misrepre- 
sentation by  Goodwin  as  to  the  pendency  of  these  claims,  with 
the  intent  to  defraud  Ridgway  and  these  defendants;  they 
deny  that  Goodwin  has  ever  been  ready  and  willing  to  exe- 
cute to  them  all  or  any  instruments  in  writing  requisite  or 
sufficient  for  the  purpose  of  assigning  to  them  said  claims 
referred  to  in  said  stipulation,  or  has  ever  at  any  time  exe- 
cuted and  tendered  to  them  any  such  instrument,  or  to  fur- 
nish proof  in  support  of  said  claims ;  but  charges  him  as  being 
in  default  in  all  these  particulars ;  and  they  further  charge 
that  the  stipulation  was  entered  into  upon  the  complainant's 
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representations  and  the  belief  of  Ridgway  and  these  defend- 
ants, that  the  two  claims  in  said  stipulation  referred  to  were 
then  pending  in  the  Court  of  Claims,  and  predicated  upon  the 
assumption  that  a  trial  upon  the  merits  thereof  was  to  be 
thereafter  had  in  said  court,  but  that,  by  reason  of  said  claims 
having,  prior  to  said  stipulation,  been  adjudicated  adversely  to 
said  complainant,  there  were  no  such  claims  as  are  referred  to 
in  said  stipulation  pending  in  said  court  or  in  existence,  which 
could  be  assigned,  or  in  relation  to  which  complainant  could 
do  or  perfonn  any  of  the  acts,  matters  and  things  provided 
for  in  said  stipulation. 

The  answer  of  Ridgway  is  substantially  the  same  as  that 
of  Cartwright  and  Harrison. 

The  record  discloses  that  August  26,  1871,  was  assigned 
for  the  hearing  of  the  action  then  pending  in  this  Court,  the 
defendants  having  pleaded  the  general  issue  and  also  certain 
special  pleas,  the  nature  of  which  are  not  disclosed  at  this 
hearing ;  that  on  that  day,  the  parties  appeared,  and  a  com- 
promise was  proposed  by  complainant,  by  his  transfer  of  his 
claims  on  the  government.  After  some  negotiations,  it  was 
the  next  day  agreed  with  the  approval  of  counsel,  that  all  the 
special  pleas  should  be  stricken  from  the  files,  and  that  judg- 
ment should  be  rendered  for  the  plaintiffs  for  the  balance 
remaining  unpaid  upon  the  judgment,  and  that  this  judgment 
should  be  released  and  discharged,  and  satisfaction  entered 
upon  the  record  upon  the  performance  by  Goodwin  of  cer- 
tain matters  as  set  forth  in  the  stipulation  the  same  day  exe- 
cuted by  Ridgway  in  behalf  of  the  judgment  creditors,  and 
upon  termination  of  said  proceedings,  then  pending  in  said 
Court  of  Claims. 

It  is  strenuously  claimed  by  the  counsel  of  Goodwin  and 
Maxwell  and  by  the  complainant,  in  their  depositions  in  this 
cause,  that  although  the  stipulation  recites  that  the  judgment 
on  that  day  had  been  upon  due  proof  recovered,  entered  and 
perfected  in  favor  of  plaintiffs,  yet  that  the  whole  was  but  a 
single  transaction,  it  having  been  verbally  agreed  before 
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entry  of  the  judgment,  that  such  stipulation  should  be 
given  ;  and  in  argument  it  is  now  contended  that  the  party 
cannot  insist  on  returning  and  enforcing  the  judgment,  and 
at  the  same  time  avoid  all  liability  under  the  stipulation, 
which  it  is  said  was  the  consideration  .upon  which  the  debt- 
ors assented  that  judgment  should  be  rendered  against  them. 

Conceding  that  all  that  transpired  were  but  parts  of  one 
transaction,  the  only  matter  of  a  conditional  nature  about  the 
whole  proceeding  was,  that  Ridgway  should  execute  such  a 
stipulation,  which  he  at  once  did.  The  debtors  assented  to  a 
valid,  unconditional  judgment,  provided  that  the  creditors 
would  obligate  themselves  to  satisfy  and  discharge  the  same 
upon  the  performance  by  one  of  them  of  certain  things,  which 
he  had  agreed  to  do.  He  was  satisfied  to  waive  any  defense 
he  might  have  had  in  the  suit,  and  allow  the  judgment  to  go 
against  him,  if  he  could  receive  such  an  obligation.  The  res- 
pondents, having  executed  such  an  instrument,  have  per- 
formed all  that  devolved  upon  them  under  the  parol  contract. 
The  stipulation,  as  executed,  was  satisfactory  to  the  complain- 
ant and  his  counsel,  and  all  right  to  any  relief  &om  said  judg- 
ment, therefore,  arises  from,  and  is  wholly  by  force  of  such 
stipulation;  and  this  certainly  must  have  been  the  opinion  of 
his  counsel  at  the  time  of  drafting  the  present  bill,  as  the 
prayer  is,  not  to  vacate  and  annul  the  judgment,  but  that  the 
creditors  may  be  required  to  perform  and  fulfil  their  stipula- 
tion, and  stay  proceedings  upon  and  enforcement  of  said  judg- 
ment, and  to  satisfy  the  same.  Not  an  intimation  is  to  be 
found  throughout  the  entire  bill,  that  the  judgment  was  in 
any  way  dependent  or  conditional. 

All  the  redress,  therefore,  which  this  complainant  can 
acquire,  is  by  the  enforcement  of  the  stipulation  thus  made 
in  his  behalf.  It  became  a  valid  legal  obligation,  and  his 
creditors  and  the  Court  must  determine  the  rights  of  com- 
plainant under  this  stipulation;  by  it,  the  creditors  were 
bound  to  enter  a  discharge  and  satisfaction  of  their  judgment, 
only  upon  the  performance  by  Goodwin  of  certain  acts ;  when 
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these  acts  were  accomplished  by  him  and  the  cases  then  pend- 
ing in  the  Court  of  Claims  determined,  he  could  demand  of 
his  creditors  to  do  what,  by  their  stipulation,  they  had  con- 
tracted to  do ;  but  until  he  had  so  done,  his  creditors  were 
under  no  liability  to  him  by  virtue  of  such  stipulation. 

What  was  then  incumbent  on  the  complainant,  if  he  would 
require  of  his  creditors  a  performance  by  them  of  their  part 
under  this  agreement  ?  Prior  to  its  execution,  he  had  represen- 
ted to  Ridgway  that  he  held  "two  claims  against  the  govern- 
ment; one  for  the  recovery  of  a  balance  of  money,  payable 
under  and  pursuant  to  charter  party ;  the  other  for  a  balance 
of  money  payable  under  and  pursuant  to  general  average, 
upon  bottomry  and  hypothecation  bond  of  and  upon  schooner 
Othello,  which  claims  were  then  being  prosecuted  by  and  in 
the  name  of  Goodwin,  in  the  Court  of  Claims,  against  the 
United  States ;  these  claims,  he  agreed  to  assign  to  these 
creditors,  and  to  execute  all  instruments  requisite  to  assign 
the  same  to  them,  whenever  required  so  to  do  by  the  credi- 
tors. 

Has  Goodwin  performed  all  that  was  incumbent  on  him 
to  do,  to  entitle  him  to  demand  of  the  creditors  a  release 
and  satisfaction  of  the  judgment?  He  now  admits  that, 
on  the  twenty-sixth  day  of  August,  1871,  there  were  no  pro- 
ceedings in  his  behalf  pending  before  said  Court  of  Claims ; 
and  the  evidence  is  conclusive  that,  prior  thereto,  he  had 
never  instituted  but  one  suit  in  that  court  against  the  United 
States,  which  was  for  the  recovery,  under  the  charter  party, 
for  the  detention  of  the  Othello  at  New  York  for  one  hun- 
dred fifty  days  by  the  marshal  under  process  from  the  Dis- 
trict Court.  In  that  suit,  a  hearing  was  had  May  4th,  and 
the  case  was  dismissed  May  26,  1871,  an  opinion  having  been 
prepared  by  Drake,  C.  J.,  reported  in  6  Ct.  CI.,  160.  An 
application  for  an  appeal  was  filed  June  1,  1871,  by  the 
attorney  of  the  complainant,  to  whom  the  record  of  appeal  was 
delivered  December  6,  1871 ;  but  it  does  not  appear  that  the 
appeal  was  prosecuted.    The   complainant  admits  he  was 
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informed  of  the  decision  of  this  suit  by  the  Court  of  Claims 
before  August  21, 1871,  and  that  he  directed  the  appeal  to  be 
taken. 

Soon  after  the  decision  of  Judge  Nelson,  an  application  was 
made  in  the  name  of  the  complainant,  by  Ridgway,  for  the 
benefit  of  Cartwright  and  Harrison,  to  the  proper  depart- 
ment at  Washington,  for  payment  by  the  government  of  its 
proportion  of  the  general  average  charges  incurred  at  St. 
Thomas.  The  claim  exceeded  $20,000 ;  an  allowance  of  16000 
or  J7000  was  made  on  account  of  this  claim,  and  was  received 
by  Goodwin  in  1868,  and  no  further  steps  are  shown  to  have 
been  afterwards  adopted  to  procure  the  payment  of  any 
thing  further  upon  general  average ;  but  the  suit  for  deten- 
tion under  the  charter  party  was  commenced  before  the  Court 
of  Claims  May  11,1869. 

There  never  having  been  but  one  case  in  behalf  of  the 
complainant  at  any  time  pending  before  the  Court  of  Claims, 
and  the  cause  of  action  therein  being  restricted  to  claims 
under  the  charter  party,  and  this  having  been  dismissed  prior 
to  August  twenty-sixth,  so  that,  instead  of  there  then  being 
two  claims  of  the  complainant  pending  before  that  court,  there 
were  none  in  fact.  The  complainant,  by  the  terms  of  the 
stipulation,  had  bound  himself,  if  he  would  enforce  the  stip- 
ulation against  the  creditor,  to  perform  that  which  was  impos- 
sible as  he  well  knew.  This  he  undertook  and  promised 
to  do,  and  until  he  has  complied  with  his  undertakings,  he 
has  no  right  to  call  upon  the  judgment  creditors  to  grant 
him  a  discharge,  which  they  had  stipulated  to  do  only  upon 
the  assignment  of  the  pending  claims  against  the  govern- 
ment. He,  by  his  own  voluntary  contract,  has  created  this 
duty  a  charge  upon  himself ;  and  he  must  first  make  it  good, 
before  any  liability  attaches  to  the  stipulators,  who  are  not 
to  be  called  upon  to  perform  this  part,  of  the  obligation, 
until  complainant  has  himself  complied  with  all  conditions 
precedent  on  his  part  to  be  performed. 

The  fact  that  his  contract  required  of  him  an  impossi- 
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bility  does  not  relieve  him  from  its  performance  if  he  would 
enforce  the  contract  against  the  other  party;  there  being 
nothing  illegal  in  what  he  had  thus  agreed  to  do,  and  no 
fraud  having  been  practiced  upon  him,  he  thus  voluntarily 
and  expressly  agreed  that  he  would  not  demand  a  release 
from  the  judgment  until  he  performed  the  duty  he  had 
assumed,  viz.,  to  transfer  to  the  creditors  two  claims  specifi- 
ally  described,  and  then  pending  before  the  Court  of  Claims. 
Such  was  the  contract  on  his  part,  and  no  right  of  action  can 
accrue  to  him  by  force  of  it,  until  he  first  performs  that  which 
he  agreed  to  do.  Acting  deliberately  under  advice  of  learned 
counsel,  he  thus  entered  into  this  agreement,  and  he  has  no 
just  cause  of  complaint,  if  the  judgment  recovered  against 
him  is  thus  to  continue  in  full  force,  as  it  is  very  manifest 
the  claims,  which  the  complainant  once  had  against  the  gov- 
ernment, could  in  no  way  prove  beneficial  to  the  creditors. 

The  assignment  which  was  tendered  by  the  complainant, 
executed  in  February,  1872,  was  clearly  not  in  accordance 
with  the  terms  of  the  stipulation,  as  it  is  demonstrated  that 
he  was  not  the  owner  of  any  claims  such  as  are  provided  for 
by  the  stipulation. 

It  is  claimed  that,  prior  to  the  execution  of  the  stipulation, . 
Ridgway  well  knew  that  there  were  no  proceedings  pending 
before  the  Court  of  Claims  in  complainant's  behalf;  and  the 
complainant,  in  his  testimony,  states  that  he  had  before  that 
informed  Ridgway  that  his  petition  had  been  dismissed  by 
that  tribunal.  This  Ridgway,  in  his  deposition,  denies,  and 
while  the  Court  entertains  no  doubt  that  Ridgway  then  knew 
the  disposition  made  by  the  Third  Auditor  of  the  claim  for 
general  average,  it  does  not  appear  that  he  was  informed  that 
no  steps  had  been  taken  to  prosecute  the  matter  before  the 
Court  of  Claims.  The  stipulation  distinctly  states  that  both 
of  these  claims  were  then  pending  before  that  court,  and  Ridg- 
way  swears  that  he  then  believed  such  was  their  condition, 
and  acted  upon  this  belief;  and  his  statement  is  strongly  cor- 
roborated by  his  conduct  immediately  afterwards  in  advising 
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complainant's  counsel  that,  upon  examination,  he  had  ascer- 
tained these  claims  were  not  pending  in  the  court,  and,  there- 
fore, the  creditors  would  not  stand  by  the  stipulation.  He 
could  hardly  have  entered  into  such  a  stipulation  with  such 
a  recital  therein,  and  at  once  proceed  to  act  upon  it  and  inves- 
tigate as  to  the  alleged  claims,  if  he  at  the  time  was  well 
aware  that  no  such  claims  existed.* 

The  complainant,  having  failed  to  perform  the  condition  of 
the  stipulation  which  he  was  bound  to  do  if  he  would  avail 
himself  of  it,  is  not  entitled  to  the  relief  prayed  for  by  his 

bill. 

Bill  dismissed  with  costs. 
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May,  1879. 

1.  The  carrying  of  salt  by  a  fishing  vessel  to  the  bay  of  Chalear  and 
brins^ing  the  same  to  the  port  of  departure  and  there  landing  the 
same  is  not  bringing  goods  from  any  foreign  port  or  place  in  viola- 
tion of  §  60,  of  the  act  of  1799,  even  though  the  vessel  touched  at  a 
foreign  port  near  the  bay  of  Chaleur  for  wood  and  water. 

Libel  in  rem  by  the  United  States  to  recover  the  penalty 
provided  by  §  60  of  the  act  of  Congress  of  1799,  for  bringing 
goods  from  some  foreign  port  or  place  and  landing  the  same 
without  a  permit. 

The  owners  appeared  and  made  claim  and  answer  that 
they  had  not  brought  goods  from  any  foreign  port  or  place. 

Mr.  George  F.  Talbot^  district  attorney  far  libellant. 

Mr.  WilKam  L.  Putn^m^  proctor  for  claimants. 

Fox,  J.  I  am  clearly  of  opinion  that  there  has  not  been 
any  penalty  incurred  by  a  violation  of  §  50  of  the  act  of 
1799.  This  section  declares  "that  no  goods,  wares  or  mer- 
chandise brought  in  any  ship  or  vessel,  from  any  foreign  port 
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or  place,  shall  be  unladen  or  delivered  from  such  ship  or  ves- 
sel, within  the  United  States,  but  in  open  day,  &c.,  nor  at 
an}'^  time  without  a  permit  from  the  collector  and  naval  officer, 
if  any,  for  such  unlading  or  delivery;  and  if  any  such  goods* 
&c.,  shall  be  unladen  or  delivered  from  any  such  ship  or  vessel, 
contrary  to  the  direction  aforesaid,  the  master  or  person  hav- 
ing the  charge  or  command  of  such  ship  or  vessel,  and  every 
other  person  who  shall  knowingly  be  concerned  or  aiding 
them  in  removing,  storing  or  otherwise  receiving  the  said 
goods,  &c.,  shall  forfeit  and  pay  severally,  the  sum  of  $400 
for  each  offense,  and  shall  be  disabled  from  holding  any  office 
of  trust  or  profit  under  the  United  States  for  a  term  not 
exceeding  seven  years." 

To  bring  the  cause  within  this  section,  it  must  appear  that 
the  goods  were  brought  from  a  foreign  port  or  place,  and 
that  they  were  unladen  without  a  permit. 

Is  a  fishing  vessel  which  follows  the  business  of  fishing 
solely  on  the  high  seas,  sailing  from  and  returning  to  this 
port,  not  having  made  a  harbor  throughout  the  voyage, 
within  the  provisions  of  this  section?  Can  she,  legally  speak- 
ing, be  said  to  come  from  a  foreign  port  or  place  as  under- 
stood in  this  section,  when  she  returns  from  such  a  voyage? 

This  question,  in  my  opinion,  is  fully  and  satisfactorily 
answered  by  the  opinion  of  Story,  J.,  in  Boat  Eliza  and  Cargoy 
2  Gall.,  4.  In  that  case,  the  boat  left  Boston  with  the  object 
of  putting  certain  goods  on  board  a  vessel,  which  it  was 
understood  she  would  fall  in  with  off  Boston  harbor ;  and  she 
was  accordingly  seized  for  an  alleged  violation  of  §  1,  of  c. 
129  of  the  act  of  1812,  which  provided,  that  if  a  vessel,  owned 
in  whole  or  in  part  by  a  citizen  of  the  United  States,  shall 
depart  from  any  port  of  the  United  States,  "for  any  foreign 
port  or  place,"  without  giving  bonds,  &c.,  the  vessel  and 
cargo  shall  be  forfeited. 

Judge  Story,  in  his  opinion  on  p.  7,  says : 

"It  is  urged  that  the  being  bound  to  the  high  seas  without 
the  jurisdictional  limits  of  the  United  States  is  being  bound 
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to  *a  foreign  place'  within  the  meaning  of  the  statute.  I 
consider  this  construction  entirely  untenable  on  principle 
and  authority.  It  is  clear  to  my  mind,  that  a  foreign  port 
or  place  in  the  statute  means  a  port  or  place  exclusively 
within  the  sovereignty  of  a  foreign  nation.  Such  has  been 
the  construction  of  the  same  words  in  §  8,  c.  8,  of  the  act 
of  1828,  by  the  Supreme  Court  of  the  United  States.  Such 
has  been  the  uniform  construction  in  the  District  and  Circuit 
Courts  of  this  circuit,  in  cases  where  words  of  similar  import 
have  been  drawn  into  controversy,  and  I  shall  therefore  con- 
tent myself  with  a  bare  expression  of  my  opinion  on  this 
point,  without  entering  into  the  reasons  which  cogently 
press  it  upon  me." 

The  ocean  is  the  great  common  highway  of  all  nations, 
and  is  foreign  to  none ;  no  nation  has  any  sole  and  exclusive 
jurisdiction  over  it,  and  a  vessel,  pursuing  her  voyage  upon 
the  high  seas,  cannot  be  said  to  have  been  within  or  subject 
to  any  foreign  jurisdiction.  The  course  and  terminus  of  the 
voyage — the  port  from  which  she  sails  and  to  which  she 
returns,  describes  and*controls  the  description  and  character 
of  the  voyage  which  she  has  pursued. 

Does  it  in  any  manner  change  the  legal  effect  that,  in  the 
present  case,  this  vessel  in  the  course  of  her  fishing  voyage 
touched  at  Port  Mulgrave,  N.  S.,  for  wood  and  water  ?    Does 
the  fact  that  for  this  purpose  and  for  this  alone  she  went 
within  a  foreign  jurisdiction  with  this  salt  in  her  hold,  not 
as  cargo,  but  as  part  of  her  necessary  outfit,  constitute  that 
port  a  foreign  port  or  place  from  which  the  salt  has  been 
brought,  so  as  to  incur  liability  to  a  penalty  if  landed  with- 
out a  permit  ?    In  my  view,  her  touching  at  Port  Mulgrave, 
in  the  manner  and  for  the  purpose  she  did,  is  entirely  imma- 
terial, and  cannot  affect   the  question.     It   was  strictly  a 
port  of  call  for  the  very  necessaries  of  life,  wood  and  water, 
and  not  for  purposes  of  trade  and  commerce.     This  salt  in 
any  legal  sense  cannot  be  said  to  have  been  brought  from 
Port  Mulgrave ;  it  was  never  owned  there ;  it  was  not  bought 


352  DISTRICT    COURT, 

The  £.  K.  Dresser. 

there,  or  there  taken  on  board ;  and,  for  the  purposes  of  com- 
merce, was  never  in  reality  within  the  jurisdiction  of  Nova 
Scotia.  Its  connection  with  the  vessel  commenced  when  it 
was  taken  on  board  at  Portland,  and  it  accompanied  and  re- 
mained with  her  until  it  was  actually  used  for  curing  the  fish 
on  her  return.  The  voyage,  so  far  as  this  article  is  in  ques- 
tion, began  and  terminated  at  Portland;  that  was  the  place 
from  whence  it  was  taken,  and  the  only  place  from  which 
it  was  taken  on  the  voyage,  as  I  consider. 

The  fact,  that  this  salt  was  on  board  the  vessel  whilst  she 
was  thus  casually  and  from  necessity  in  a  provincial  port, 
cannot,  as  I  think,  justify  a  construction  that  it  was,  within 
the  meaning  of  this  section,  brought  from  a  foreign  port,  any 
more  than  it  would,  in  case  the  vessel,  whilst  running  through 
the  Straits  of  Canso,  had  been  by  the  winder  tide  set  so  near 
the  shore,  as  for  a  time  to  be  sailing  in  the  waters  of  Cape 
Breton  or  Nova  Scotia.  Could  it  with  any  reason  be  urged, 
in  such  a  case,  that  a  permit  was  requisite  because  the  vessel, 
with  the  salt  on  board,  had  thus  sailed  in  provincial  waters, 
or  had  even  been  compelled  to  anchor  for  a  time  within  a 
short  distance  of  the  shore  ?  No  one,  I  think,  would  insist 
that  a  permit  was  requisite  in  such  a  case,  and  yet  the  fact 
would  be  that  the  vessel  and  salt  had  been  within  a  foreign 
jurisdiction. 

I  suppose  that  invariably  fishing  vessels  in  the  bay  of 
Chaleur  are  obliged  to  touch  for  wood  and  water  at  some 
place  on  the  shores  of  the  bay,  or  in  that  vicinity;  yet,  I 
believe  that  this  is  the  first  case  in  which  the  government 
has  thought  fit  to  contend  before  the  courts,  that  thereby  such 
vessels  had  been  to  a  foreign  place,  so  as  to  require  a  permit 
for  landing  anything  then  on  board,  or  her  cargo  which  had 
been  caught  on  the  voyage,  because,  in  my  view,  if  a  permit 
was  necessary  for  landing  the  salt,  for  the  reason  that  it  was 
brought  from  Port  Mulgrave,  for  a  like  reason,  a  similar  per- 
mit was  required  for  the  fish  which  were  then  and  there  on 
board,  for  the  salt  and  fish  were  there  at  the  same  time  in 
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the  vessel  at  Port  Mulgrave,  arriving  at  and  departing  from 
there  together. 

In  common  parlance,  this  vessel  would  not  be  described 
as  having  come  from  Port  Mulgrave.  She  was  from  a  fishing 
cruise,  performed  on  the  ocean,  beginning  and  terminating 
at  Portland.  Her  touching  at  Port  Mulgrave,  it  must  be 
remembered,  was  not  for  the  purposes  of  trade ;  the  salt  was 
not  taken  there  for  any  such  object ;  but  she  was  in  that 
port  only  for  the  moment,  and  for  the  very  necessaries  of 
life.  It  would  never  be  said  that  a  vessel  from  Cuba,  with 
a  cargo  of  sugars,  touching  at  Holmes'  Hole  for  orders  only, 
had  brought  her  cargo  of  sugars  from  Holmes'  Hole ;  but  all 
would  admit  that  they  were  brought  from  Cuba ;  and  so  also. 
Port  Mulgrave  could  never  be  understood  or  described  as 
the  place  from  which  this  vessel  broughtthis  salt,  which  was 
on  board  both  when  she  passed  within  and  without  the 
jurisdiction  of  Nova  Scotia.  If  she  had  gone  there  for  the 
purpose  of  trade,  with  a  cargo  on  board  to  dispose  of,  had 
there  entered  at  the  custom  house  and  endeavored  to  sell 
her  cargo,  and,  for  want  of  a  market,  had  been  obliged  to 
return  with  her  outward  cargo,  it  might  be  claimed  that 
such  cargo  was  brought  from  such  foreign  port;  but  the 
reason  fails  entirely,  when  the  vessel  does  not  make  the  port 
for  trade,  but  from  necessity,  neither  entering  nor  clearing 
at  the  custom  house,  remaining  only  long  enough  to  relieve 
such  necessity,  and  having  no  cargo  on  board  in  the  usual 
and  ordinarj"  acceptation  of  the  word. 

Libel  dismissed. 
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STATE  OF  MAINE  vs.  JOHN  J.  HALEY. 

Mat,  1879. 

1.  To  establish  a  conversion  of  chattels^  there  must  be  proof  of 
wroD^ul  poBBession,  or  of  exclusion  of  the  oivuei-'s  right,  or  of 
unauthorized  and  injurious  use,  or  of  wrongful  detention  after 
demand. 

Trover  for  the  conversion  of  logs.     Plea,  not  guilty. 
The  cause  was  tried  before  the  court  without  a  jury.     The 
only  question  in  dispute  was  that  of  conversion. 

Mr.  Albert  W.  Paine^  counsel  for  plaintiff. 

Mr.  Bion  Bradbury^  counsel  for  defendant. 

Fox,  J.  This  is  an  action  of  trover  for  a  parcel  of  pine 
and  spruce  logs,  cut  in  1874-75  upon  township  No.  8,  R.  6, 
W.  E.  L.  S.  by  C.  W.  Clayton,  under  a  permit  from  the  land 
agent  dated  November  11,  1874.  This  permit  is  in  the  usual 
form,  the  State  thereby  "reserving  and  retaining  full  and 
complete  ownership  and  control  of  all  lumber  cut  upon  the 
premises,  wherever  and  however  it  may  be  situated,  until 
the  stumpage  shall  bo  fully  paid,  &c."  The  case  was  trans- 
ferred under  the  act  of  Congress  to  this  Court  from  the  Supreme 
Court  for  the  county  of  Penobscot,  and  is  submitted  to  the 
presiding  justice  for  decision  without  the  intervention  of  a 
jury. 

It  appears  in  evidence  that  supplies  for  logging  operations 
for  the  winter  1874-75  were  furnished  to  Clayton,  by  Messrs. 
Jewett  Bros.,  mill  men  at  St.  John,  under  an  agreement 
that  they  were  to  receive  the  lumber  from  Clayton  at  their 
mills  near  St.  John,  paying  them  therefor  the  fair  market 
price. 

This  firm  of  Jewett  Bros,  was  composed  of  Edward  L. 
Jewett,  N.  M.  Jewett  and  F.  H.  Pitcher ;  at  the  same  time 
another  firm  of  E.  D.  Jewett  &  Co.,  composed  of  E.  D.  Jewett 
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and  George  K.  Jewett,  was  carrying  on  business  at  St.  John 
in  purchasing  timber  lands  and  operating  on  the  same,  and 
in  buying  and  selling  logs,  but  not  in  their  manufacture. 

These  two  firms  were  entirely  independent  of  each  other, 
neither  having  any  interest  in  the  other's  business.  Two  of 
the  sons  of  George  K.  Jewett  were  members  of  the  firm  of 
Jewett  Bros. 

Clayton's  logs  were  marked  III  W  III ;  were  put  into  a 
tributary  of  the  Aroostook  and  driven  out  of  that  river  into 
the  St.  John.  All  that  could  be  were  boomed  and  rafted 
at  Frederickton,  but  large  quantities  passed  by  the  boom 
and  were  caught  and  rafted  below  by  the  boom  company ; 
these  were  mixed  rafts,  an  account  being  taken  of  the  precise 
quantity  of  each  mark  in  the  raft ;  those  boomed  at  Fred- 
erickton and  those  rafted  were  sailed  and  rafted  separately 
by  their  respective  marks. 

(Uayton  had  lumbered  upon  the  St.  John  waters  for  many 
years,  always  using  this  mark,  which  was  well  known  by  all 
persons  upon  the  river  as  his  special  mark.  E.  D.  Jewett 
&  Co.  had  furnished  him  with  supplies  for  some  years,  and 
had  received  his  logs  during  the  early  part  of  his  lumbering  ; 
but,  for  four  or  five  years  prior  to  1874,  Jewett  Bros,  had 
received  from  him  all  his  timber  under  the  same  arrange- 
ment that  existed  in  1874-75. 

The  logs  now  in  question  came  down  the  St.  John  river, 
and,  in  the  month  of  October  1875,  were  in  various  places  on 
the  shores  of  that  river  near  St.  John  and  the  mills  of  Jewett 
Bros.,  and  were  in  the  charge  of  James  F.  Ellis,  as  agent  of 
Jewett  Bros.  E.  D.  Jewett  &  Co.  had  about  eighteen  mil- 
lions of  logs  in  the  same  condition,  which  were  also  under 
Ellis'  charge.  E.  D.  Jewett  &.  Co.,  having  become  embarrass- 
ed, insolvency  proceedings  were  instituted  against  them  and  a 
warrant  of  attachment  to  the  official  assignee  issued  against 
their  property  October  15,  1876,  upon  which  were  seized,  not 
only  the  eighteen  millions  of  logs  then  in  the  St.  John  river 
belonging  to  that  firm,  but  all  the  other  logs  in  the  river, 
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on  the  29th  day  of  January  and  by  proceedings  under  said 
order,  he  was  guilty  of  a  conversion  of  this  property,  and 
has  thereby  rendered  himself  accountable  to  the  State  for  its 
claims  for  the  stumpage. 

This  order  is  as  follows : 

''St  John,  N.  B.,  January  29, 1876.    Messbs.  Holly  &  McLkllan, 
Indian  Farm,  N.  B. 

Gentleinen. — Having  purchased  of  E.  McLeod,  Esq.,  assignee  of  the 
estate  of  £.  D.  Jewett  &  Co.,  aU  spruce  and  pine  logs,  timber  and  other 
lumber  belonging  to  that  estate,  marked,  LPC,  CXC^,  lY^fc,  XFX, 
III  W  III,  xfc  X,  with  other  marks,  situated  at  Drury  Cove,  Kennebecasis 
River,  Fairy  Cove,  South  Bay  or  other  points  in  the  river  St.  John,  where- 
ever  they  may  be  situated  or  found,  you  will  please  take  notice,  Mr.  £. 
6.  Dunn  is  my  appointed  agent  in  charge  of  this  property.  He  will  take 
full  charge  forthwith,  and  assume  all  care  and  risks,  requiring  no  action 
whatever  from  any  party  formerly  having  them  in  charge. 

John  M.  Smart,    John  J.  Haley." 

A  like  order,  with  the  omission  merely  of  the  words, 
'^belonging  to  that  estate/'  was  at  the  same  time  drawn, 
addressed  to  Joseph  Horncastle,  and  the  orders  were  handed 
to  these  parties  the  same  day. 

E.  G.  Dunn,  the  party  named  as  the  agent  of  the  defend- 
ant in  these  orders,  never  in  any  manner  meddled  with  the 
property  or  took  any  charge  or  direction  of  it,  and  does  not 
appear  to  have  been  informed  that  his  name  was  mentioned 
in  the  instrument.  These  papers  were  drawn  at  the  office  of 
E.  D.  Jewett  &  Co.  in  St.  John  by  a  friend,  who  was  a  ready 
penman,  and  it  does  not  distinctly  appear  from  whom  he 
learned  the  names  of  the  various  marks  of  logs.  The  princi- 
pal object  in  giving  these  orders  was  to  stop  the  expenses  of 
the  persons  in  whose  possession  they  were,  and  which  were 
somewhat  burdensome,  and  Dunn's  name  was  inserted,  merely 
nominally,  with  no  intention  that  he  should  so  act  in  the 
matter. 

Ellis,  in  fact,  immediately  took  charge  of  the  property,  and, 
when  the  river  opened,  delivered  to  Jewett  Bros.,  under  their 
instructions,  all  of  the  logs  in  question,  and  the  same  were: 
sold  by  them,  or  sawed  at  their  mills,  and  the  lumber  manu- 


868  CIRCUIT   COURT, 

State  V8,  Haley. 

factured  sold  by  them  and  applied  to  their  own  benefit. 
The  eighteen  millions  which  formerly  belonged  to  E.  D. 
Jewett  &  Co.  were  sold  by  defendant's  agents  to  Sutton,  and 
the  remainder  of  the  forty  millions  was  subsequently  claimed 
and  received  by  those  who  were  entitled  to  it. 

The  logs  marked  III  W  III,  having  been  mentioned  speci- 
fically in  their  orders,  if  Dunn  had  acted  under  the  orders 
and  claimed  this  mark  of  logs  and,  by  his  interference  as 
agent  of  the  defendant,  deprived  the  State  of  its  property, 
it  might  well  be  that  Haley  would  be  accountable  to  the 
State  for  the  (consequences  resulting  from  the  acts  of  his 
agent;  but  the  fact  is,  that  Dunn  never  did  in  any  res* 
pect  act  as  the  agent  of  the  defendant.  He  was  the  only 
person  to  whom  Horncastle  and  the  others  named  in  the 
orders  were  authorized  to  surrender  the  property.  Nothing 
was  ever  done  under  these  orders  directly,  and,  as  they  of 
themselves  confer  no  authority  upon  any  other  party  than 
Dunn  to  act  in  behalf  of  the  defendant,  and  as  Dunn  never 
did  so  act,  it  cannot  fairly  be  said  that  these  orders  and  the 
action  of  any  one  under  them  can  render  the  defendant 
accountable  for  converting  the  property. 

The  whole  effect  of  these  orders  was  to  induce  Horncastle 
and  McLellan  &  Holly  to  surrender  their  possession,  which,  by 
directions  from  McLeod,  February  8,  1876,  they  were  author- 
ized to  do. 

These  directions  were  as  follows  : 

**Fkbruary  8,  1876.    Jos.  Horncastlb,  Esq. 

Dear  Sir : — Tou  will  please  deliver  over  the  \og^  and  lumber  now  in 
your  possession  and  held  by  your  firm,  to  Mr.  John  J.  Haley,  or  to 
Messrs.  £.  B.  Jewett  &  Co.,  for  him,  having  sold  the  same  to  Mr.  Haley. 

Yours,  £.  MoLbod." 

McLeod  never  sold  or  pretended  to  sell  to  Haley  any  other 
timber  than  that  which  belonged  to  E.  D.  Jewett  &  Co.,  and 
Dunn  never  made  any  claim  to  the  possession  of  any  portion 
of  the  property ;  but  Ellis,  by  directions  from  Haley  and  E.  D. 
Jewett  &  Co.,  took  charge  of  all  that  he  had  purchased  from 
the  assignee  of  E.  D.  Jewett  &  Co.,  and  nothing  more ;  and  at 
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the  same  time  Ellis,  by  directions  of  Jewett  Bros,  and  as 
their  agent,  secured  them  possession  of  that  portion  in  which 
they  were  interested.  Haley  in  no  way  ever  made  any 
claim  upon  the  logs  in  dispute,  either  personally  or  by  any 
authorized  agent*  or  attorney ;  he  received  and  disposed  of 
only  the  logs  he  bought,  and,  having  by  his  purchase  exoner- 
ated the  property  of  E.  D.  Jewett  &  Co.  from  the  insolvency 
proceedings,  the  residue  of  the  property  was,  without  any 
interference  by  Haley,  claimed,  received  and  disposed  of  by 
the  parties  in  whose  possession  it  was  when  insolvency  pro- 
ceedings were  instituted. 

The  State  has  lost  nothing  by  the  doings  of  Haley ;  those 
in  whose  hands  the  property  in  dispute  rightfully  was  have 
again  received  it  without  burden  or  incumbrance ;  it  has 
never  for  an  instant  been  in  the  possession  of  Haley  or  any 
party  acting  in  relation  to  it  in  his  behalf,  and  there  is 
nothing  to  establish  a  conversion  by  him  of  the  property. 

It  is  said  that  McLeod  paid  the  boomage  and  expenses  of 
towage  on  these  logs  to  the  Frederickton  Boom  Company, 
and  that  they  were  repaid  to  him  by  Haley;  they  were  in 
fact  paid  by  McLeod  out  of  the  $100,000  he  received  from 
Haley,  and  were  subsequently  so  paid  by  Jewett  Bros.,  and 
the  Court  fails  to  find  anything  in  this  transaction  which 
affords  any  support  to  the  plaintiff's  claim  to  hold  the 
defendant  chargeable. 

What  constitutes  a  conversion  was  very  fully  examined  by 
Judge  Shepley  in  Femald  vs.  Chase^  87  Me.,  289;  and  it  was 
there  held  that,  to  make  a  conversion,  there  must  be  proof  of 
a  wrongful  possession,  or  of  the  exercise  of  a  dominion  in 
exclusion  or  defiance  of  the  owner's  right,  or  of  an  unauthor- 
ized and  injurious  use,  or  of  a  wrongful  detention  of  the 
property. 

The  defendant  was  never  in  possession  of  this  property, 
never  used  it  or  detained  it  from  the  plaintiff  or  exercised 
any  dominion  over  it.  In  all  that  Ellis  did  with  these  logs, 
he  was  acting  as  the  agent  and  by  the  authority  of  Jewett 
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Bros,  and  not  as  agent  for  Haley ;  and  the  case  fails  to  show 
that  the  defendant  did  either  of  the  acts  which,  according  to 
the  opinion  in  Fernald  vs.  Chase^  are  necessary  to  effect  a 
converaion. 

The  learned  counsel  for  the  plaintiff  in  his  argument,  as 
the  basis  of  his  claim,  asserts  that  Haley  took  a  bill  of  sale 
of  this  property  from  Mr.  McLeod ;  but  such  is  not  the  fact, 
as  that  bill  of  sale  or  deed  as  before  recited  was  expressly 
limited  to  the  joint  property  of  E.  D.  Jewett  &  Co. ;  and  the 
defendant  thereby  never  acquired  title  to  any  other  logs  than 
such  as  formerly  belonged  to  that  firm,  who  never  were  the 
owners  or  in  possession  of  the  logs  here  in  dispute. 

The  counsel  also  insists  that  these  logs  were  taken  and 
disposed  of  by  Ellis  as  agent  of  E.  D.  Jewett  &  Co.,  and  by 
their  authority ;  in  this  assumption  he  is  also  laboring  under 
an  important  error.  Ellis  testifies  that  the  logs  which  came 
down  the  river  were  in  his  keeping  as  agent  for  Jewett  Bros, 
before. they  were  taken  by  the  sheriff,  and  that,  the  next 
spring,  he  had  orders  from  Edw.  L.  Jewett,  one  of  the  firm 
of  Jewett  Bros.,  to  resume  his  possession  and  take  care  of 
this  particular  mark  of  logs  as  usual,  and  that  he  did  so,  and 
delivered  them  to  Jewett  Bros.'  mills.  Whatever  Ellis  did 
in  and  about  this  lot  of  logs,  therefore,  was  done  by  him  in 
his  capacity  of  agent  for  Jewett  Bros,  and  by  •their  order 
and  direction;  and  in  no  respect  does  it  appear  that  he 
received  any  directions  from  E.  D.  Jewett  &  Co.  as  to  this 
property,  or  acted  in  regard  to  it  for  their  benefit,  or  for  the 
defendant.  Ellis,  being  the  agent  of  E.  D.  Jewett  &  Co. 
who  were  acting  for  the  defendant,  and  also  agent  for  Jewett 
Bros.,  was  acting  in  both  capacities,  taking  the  charge  and 
control  of  the  logs  which  belonged  to  his  respective  princi- 
pals, obeying  their  orders  and  directions  as  to  his  disposal  of 
their  logs,  but  never  receiving  any  instructions  from  the  de- 
fendant or  E.  D.  Jewett  &  Co.,  as  to  the  logs  cut  by  Clayton. 

A  large  number  of  cases  have  been  cited,  both  from  the 
English  and  American  reports,  by  the  learned  counsel  for  the 
plaintiff,  all  of  which  have  been  examined,  and  none  of  them 


MAINE,    1879.  361 


state  vs.  Haley. 


afford  any  support  to  the  claim  of  the  plaintiff.  The  one 
most  relied  on  is  Hollin%  vs.  Fowler^  L.  R.  7,  H.  L.,  757,  in 
which  it  was  held  "that  any  person,  who,  however  innocently, 
obtains  possession  of  the  goods  of  a  person  who  has  been 
fi-audulently  deprived  of  them,  and  disposes  of  them,  whether 
for  his  own  benefit  or  that  of  any  other  person,  is  guilty  of 
a  conversion  ;'*  as  this  defendant  never  had  possession  of  these 
goods,  and  never  disposed  of  them,  the  plaintiff  cannot  derive 
much  advantage  from  this  decision  of  the  House  of  Lords,  as 
his  case  fails  in  two  essential  particulars  which  were  there 
requisite  to  constitute  a  conversion. 

In  Polley  vs.  Lenox  Iron  Works^  2  Allen,  182,  one  of  the 
cases  in  brief  of  plaintiffs  counsel,  Judge  Metcalf  on  p.  183 
says:  "Conversion, «a:  vi  fermwu', imparts  a  wrongful  act,  and 
is  the  assuming  upon  one's  self  the  property  and  right  of 
disposing  of  another's  goods,  either  by  a  wrongful  taking  of 
them,  or  by  some  other  illegal  assumption  of  ownership,  or 
by  illegally  using  or  misusing  them,  or  by  wrongfully  detain- 
ing them"  ;  neither  of  which  requirements,  to  effect  a  con- 
version, are  shown  to  have  been  committed  by  the  defendant. 

Reference  is  also  made  to  Savary  vs.  The  Germania  Banh^ 
7  Reporter,  615.  In  that  case,  the  defendant  delivered  over 
the  plaintiffs  notes  to  a  person  not  entitled  to  them,  assum- 
ing the  right  to  deal  with  the  notes  in  disregard  of  the 
plaintiff's  title,  and  this  was  held  to  be  a  conversion,  the 
Court  saying,  *'A  wrongful  intent  is  not  an  essential  ele- 
ment of  a  conversion;  it  suffices  that  the  rightful  owner  has 
been  deprived  of  his  property  by  some  unauthorized  act  of 
another,  who  assumed  dominion  or  control  over  it."  As  the 
State  has  not  been  deprived  of  its  property  by  any  act  of  the 
defendant,  as  in  fact  the  defendant  has  never  been  in  pos- 
session of  this  property,  or  in  any  way  done  anything  with  it, 
he  can  not  be  made  accountable  for  the  loss  which  the  State 
may  have  sustained  from  the  proceedings  of  Jewett  Bros.,  or 
those  acting  in  their  behalf  in  disposing  of  these  logs. 

Judgment  for  defendant  with  costs. 
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Be  JORDAN  &  BLAKE. 

May,  1879. 

1.  A  policy  of  life  Ingurance  is  subject  to  a  lien  in  favor  of  creditors 
under  §  65  of  chap.  50  of  R.  8.  of  Maine,  1871,  for  the  excess  of  pre- 
mium over  $150  per  year  paid  by  the  debtor  for  two  years. 

2.  A  quarterly  payment  amounting  to  less  than  $150  will  not  sub- 
ject the  policy  to  such  lien. 

In  Bankbuptcy.  Petition  by  assignees  of  a  bankrupt, 
who  died  after  bankruptcy,  against  his  administrator,  to  sub- 
ject, under  R.  S.  of  Maine,  1871,  c.  60,  §  65,  a  policy  of 
insurance  on  his  life  to  a  lien  for  annual  premiums  in  excess 
of  $160  per  year,  paid  by  the  bankrupt  within  two  years 
of  bankruptcy. 

That  statute  is  as  follows ; 

''All  life  policies  and  money  due  thereon  are  exempt  from  attachment, 
and  from  all  claims  of  creditors  during  the  life  of  the  insured,  when  the 
annual  cash  premium  paid  does  not  exceed  one  hundred  and  fifty  dollars; 
but  when  it  exceeds  that  sum,  and  the  premium  was  paid  by  the  debtor, 
his  creditors  have  a  lien  on  the  policies  for  such  sum  over  one  hundred 
and  fifty  dollars  per  year,  as  the  debtor  has  paid  for  two  years,  subject  to 
any  pledge  or  assignment  thereof  made  in  good  faith." 

Mr.  Thomas  H.  Sa%kell^  solicitor  for  assignees. 
Mr.  Henry  W.  Swauy^  solicitor  for  administrator. 

« 

Fox,  J.  Upon  the  application  of  the  assignees  in  this 
case,  praying  that  the  administrator  on  the  estate  of  said 
Jordan  may  be  ordered  to  pay  to  said  assignees  not  only  the 
excess  of  the  annual  cash  premium  on  the  policy  of  insurance 
on  the  life  of  said  Jordan  over  and  beyond  the  sum  of  one 
hundred  and  fifty  dollars  for  the  year  for  which  full  premium 
was  paid,  but  also  a  pro  rata  proportion  of  the  quarterly  pay- 
ment of  $89.61  paid  for  premium  on  the  first  quarter  of  the 
next  year,  deducting  one  fourth  of  one  hundred  and  fifty  dol- 
lars therefrom,  the  Court  is  of  opinion  and  doth  so  adjudge, 
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that  said  assignees  are  Dot  entitled  to  receive  any  part  of 

the  premium  so  paid  for  the  first  quarter  of  the  second  year, 

as  the  entire  sum  of  one  hundred  and  fifty  dollars  had  never 

been  paid  for  premiums  for  said  second  year,  and  the  case  is 

not   brought   within   the   provisions   of  the  statute.     The 

assignees  are  entitled  to  receive  from  said  administrator,  the 

excess  of  premiums  over  one  hundred  and  fifty  dollars  so 

paid  for  the  first  year. 

So  ordered. 


LENA  THOMPSON  et  al. 

vs. 
THE   LIVERPOOL,   LONDON   AND  GLOBE  INSUR- 
ANCE COMPANY. 

July,  187P. 

1.  An  insurance  company,  by  makin|i^  specific  objections  to  a  proof 
of  loss,  waives  all  other  objections  thereto  of  which  it  had  knowledge . 

2.  Tbe  inTOluntary  omission  of  an  existioi;  mortgagee  from  a 
proof  of  loss  is  immaterial. 

8.  Incendiary  threats  made  so  long  prior  to  the  insurance  as  not  to 
increase  the  hazard,  if  concealed,  will  not  avoid  the  policy. 

4.  Stipulations  in  a  policy  of  insurance,  not  required  by,  or  con- 
forming to  the  statutes  of  Maine,  may  be  disregarded,  for  they  are 
void. 

6.  Under  a  policy,  restricting  the  damages  to  the  cost  of  replac- 
ing the  property  destroyed  less  its  depreciation  from  use,  <&c.,  the 
assured  should  be  indemnified  for  his  actual  loss;  and  the  value  of 
buildings  and  land  prior  to  the  fire,  less  the  value  of  the  land  after 
the  fire,  will  not  give  such  indemnity. 

Assumpsit  upon  a  policy  of  fire  insurance  to  recover 
damages  for  the  burning  of  a  dwelling  and  barn. 

Plea,  non-assumpsit  with  brief  statement,  setting  out  a  non- 
compliance by  the  assured  with  the  conditions  of  the  policy. 
The  cause  was  heard  by  the  court  without  a  jury. 
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Proof  of  loBs  was  duly  and  reasonably  made  after  the  fire, 
and  specific  objections  were  made  to  it  by  the  insurance 
company. 

Mr.  Josiah  H.  Drummond^  counsel  for  plaintiffs. 

Mr.  Henry  B.  Cleaves  and  Mr.  Nathan  Cleaves^  counsel  for 
defendant. 

Fox,  J.  In  the  proof  of  loss  as  presented  in  October, 
the  plaintiffs  claimed  to  be  sole  owners  in  fee  of  the  prem- 
ises. It  is  conceded  that  the  property  was  subject  to  a 
mortgage  of  $1,000  given  by  their  mother,  whose  estate  they 
inherited. 

The  statute  of  Maine  as  well  as  the  terms  of  the  policy 
require  that  the  interest  of  the  assured  should  be  stated  in  the 
proof  of  loss;  but  it  has  been  repeatedly  decided  that  the 
insurers  may  waive  the  proof  of  loss,  either  in  whole  or  in 
part,  and,  if  they  so  do,  they  cannot  insist  on  the  objection 
at  the  trial. 

It  appears  in  the  present  instance  the  defendant  in  July 
was  apprised  of  the  existence  of  this  mortgage  by  written 
notice  from  the  holder,  and  that,  in  their  objection  which 
they  made  to  the  proof  of  loss,  nothing  was  said  about  the 
omission  of  this  mortgage ;  they  therefore  must  be  deemed 
to  have  waived  it,  and  cannot  now  rely  upon  it. 

It  does  not  appear  that  the  plaintiffs,  the  daughters  of  the 
mortgagor  knew  of  this  mortgage,  or  that  the  defendant  has 
in  any  respect  suffered  any  detriment  by  its  omission  from 
the  proof  of  loss.  They  had  an  insurable  interest  to  the 
full  value  of  the  property,  and  the  statement,  though  errone- 
ous, was  in  this  respect  immaterial,  and  in  no  way  injured  the 
defendant ;  and  the  plaintiffs  are  not  to  be  concluded  by  this 
mistake  and  misstatement.     Wood  on  Fire  Insurance,  736. 

It  is  claimed  that  plaintiffs  should  not  recover,  by  reason 
of  the  concealment  of  threats  made  to  the  father  of  plain tifib, 
which  were  material. 

It  appears  that,  more  than  two  years  before  the  fire,  an 
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anonymous  letter  was  received  by  their  father,  J,  M.  Thomp- 
son, informing  him  that  if  he  did  not  attend  to  his  own  business 
he  might  be  homeless;  that  on  another  occasion,  there  was 
some  diflBculty  between  him  and  one  Nelson  Thompson  at  a 
school  meeting,  about  a  teacher,  in  which  Nelson  told  him,  per- 
haps he  would  not  have  a  home  long;  that  at  the  time  he  sup- 
posed it  had  reference  to  his  wife  who  had  separated  from 
him,  and  that,  if  there  was  a  divorce,  he  might  have  to  give 
up  his  house. 

It  does  not  appear  that  this  diflSculty  with  Nelson  Thomp- 
son was  before  the  policy  was  issued ;  and  it  is  manifest  that 
it  was  not  understood  as  a  threat  to  burn  the  buildings,  which 
would  never  have  been  made  at  a  public  meeting  of  the 
school  district. 

The  insurance  was  not  procured  at  or  about  the  time  the 
letter  was  found  under  the  door,  addressed  to  the  father,  but  a 
long  time  afterwards,  and  then  only  at  the  repeated  importuni- 
ties of  the  agent  of  the  defendant.  In  Wood  on  Fire  Insur- 
ance, 398,  it  is  said,  "In  order  to  avoid  the  policy  upon  the 
ground  of  incendiary  threats,  the  danger  must  be  real  and 
substantial,  and  such  as  materially  enhances  the  risk,  and 
which  a  person  of  ordinary  prudence  would  not  regard  as 
mere  idle  talk  or  report."  The  facts  of  the  present  case  do 
not  support  this  objection,  and  it  cannot  prevent  a  recovery. 

The  specifications  of  defence  set  forth  various  stipulations 
found  in  this  policy,  with  which,  it  is  averred,  the  plaintiffs 
did  not  comply ;  these,  however,  are  not  required  by,  or  in 
conformity  with  tlie  statute  of  this  state,  which  expressly 
declares,  that  "all  provisions  contained  in  any  policy  of  insur- 
ance in  conflict  with  any  of  the  provisions  hereof  are  null 
and  void." 

The  remaining  question  is  as  to  the  damages,  the  house 
being  insured  for  f  3000,  and  the  barn  for  $400.  They  were 
almost  entirely  consumed,  and  no  serious  question  is  made  as 
to  the  plaintiffs  right  to  recover  the  amount  thus  insured 
upon  the  barn.     It  is  claimed  there  was  an  overvaluation  of 
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the  house,  which  was  of  brick  with  a  wooden  addition,  built 
some  ten  or  twelve  years  since,  at  a  cost,  it  is  said,  of  about 
$4800  by  the  father  of  the  plaintiffs ;  these  were  farm  build- 
ings in  Newfield,  the  farm  containing  about  115  acres,  35  of 
which  were  cultivated.  A  large  number  of  witnesses  esti- 
mate the  value  of  the  entire  propert)^  before  the  buildings 
were  destroyed  as  S>8000,  and  the  land  as  worth  now  from 
f900  to  $1200. 

There  is  not  found  in  this  policy  the  usual  stipulation  that 
the  insured,  in  case  of  loss,  may  recover  the  actual  cash  value 
of  the  buildings ;  nor  is  their  any  express  stipulation  as  to  how, 
or  on  what  basis  the  loss  shall  be  estimated ;  but  it  is  pro- 
vided, "that  the  cash  value  of  the  property  destroyed  shall 
in  no  case  exceed  the  cost  to  the  insured  of  replacing  the 
same,  and,  in  case  of  a  depreciation  from  use  or  otherwise, 
a  suitable  deduction  from  the  cash  cost  of  replacing  shall  be 
made  to  ascertain  the  actual  cash  value." 

Spencer  Rogers,  an  experienced  builder  in  this  city,  has 
visited  the  premises  since  the  fire  and  ascertained  the  dimen- 
sions and  character  of  the  house,  and  he  estimates  the  cost 
of  replacing  the  same,  using  the  old  material,  at  $2573. 

The  rule  of  damages  as  established  by  the  Supreme  Court 
of  Massachusetts  in  Brindley  vs.  The  National  Insurance  Co.^ 
11  Met.,  195,  is  that  the  assured  is  to  be  indemnified  for  his 
actual  loss ;  but,  by  the  terms  of  the  policy,  a  suitable  deduc- 
tion is  to  be  made  from  the  cost  of  replacing  the  building,  if 
buildings  destroyed  had  been  diminished  in  value.  In  this 
case,  the  building  being  of  brick,  the  diminution  in  value 
would  be  principally  confined  to  the  roof  and  painting  and 
inside  finish,  all  which  must  to  some  extent  have  been  defaced 
or  injured  during  the  ten  or  twelve  years  since  it  was  com- 
pleted. 

As  Rogers  never  saw  the  building,  I  do  not  think  his  judg- 
ment is  entitled  to  as  much  weight  as  it  would  have  been 
if  he  had  been  conversant  with  them.  Nor  is  the  amount  at 
which  the  estate  could  have  been  sold  for  before  the  fire,  with 
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the  deduction  of  the  present  value  of  the  land,  the  sole  crite- 
rion as  to  an  indemnity  to  the  assured  within  the  terms  of 
the  present  policy. 

Taking  into  consideration  all  the  circumstances  here  pre- 
sented, and  that  the  repairs  would  have  cost  two  hundred 
dollars  to  restore  the  buildings  to  their  original  condition, 
I  find  the  value  of  the  house  at. the  time  of  the  fire  to  have  been 
f  2500 ;  and  for  this  sum  and  the  $400  insurance  on  the  bam 
with  interest  from  Dec,  2,  1878,  the  plaintiffs  are  entitled  to 
judgment. 


Re  JORDAN  &  BLAKE. 

NOYEMBEB,   1870. 

1.  An  administrator  de  bonis  non  may  prove  in  bankruptcy  a 
debt  for  money  of  his  intestate,  knowingly  received  by  the  firm  from 
one  partner  thereof  who  was  the  ori^nal  administrator,  both  against 
the  partnership  estate  and  against  the  estate  of  such  partner. 

In  Bankruptcy.  Appeal  from  the  decision  of  Mr.  Reg- 
ister Fcssenden  in  disallowing  a  proof  of  debt. 

Jordan  and  Blake  were  copartners.  Jordan  was  adminis- 
trator of  the  estate  of  one  York.  Jordan,  having  in  his  hands 
money  of  that  estate,  caused  it  to  be  credited  to  him  upon 
the  books  of  the  firm  in  an  account  with  the  "Estate  of  R. 
M.  York."  The  firm  used  this  money  and  charged  to  the 
account  such  debts  of  the  estate  as  it  paid  by  direction  of 
Jordan  from  time  to  time.  The  firm,  having  in  its  possession 
considerable  money  of  the  estate  of  York,  became  bankrupt, 
and  Jordan  died.  The  estates  of  the  firm  and  of  Jordan  had 
assets.  The  appellant  was  appointed  administratrix  de  bonis 
non  of  the  estate  of  R.  M.  York,  and  sought  to  prove  the 
debt,  for  the  money  belonging  to  the  estate  of  R.  M.  York  in 
the  possession  of  the  firm  of  Jordan  and  Blake,  both  against 
that  firm  and  against  the  individual  estate  of  Jordan.     The 
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assignees  resisted  the  proof  against  the  estate  of  Jordan  & 
Blake.  The  register  allowed  the  debt  to  be  proved  against 
the  estate  of  Jordan,  but  disallowed  the  proof  against  the 
firm  of  Jordan  and  Blake.  From  this  decision  the  adminis- 
tratrix de  bonis  non  of  York's  estate  took  an  appeal. 

Mr.  William  L,  Putnam^  solicitor  for  appellant. 

Mr,  Thomas  H,  Haskell  and  Mr.  Nathan  Webb^  solicitors 
for  appellees. 

Fox,  J.  The  construction  given  by  Judge  Lowell  in  lie 
Blondin^  1  Low.,  543,  to  the  provisions  of  the  bankrupt  act 
respecting  proof  of  debts  relieves  these  matters  of  some 
objections  of  a  technical  nature,  which  otherwise  might  per- 
haps occasion  doubt. 

In  that  case,  the  wife  of  a  bankrupt  had  loaned  her  hus- 
band money  and  claimed  to  prove  for  the  same  against  his 
estate,  although,  by  the  laws  of  Massachusetts,  she  could  not 
sustain  an  action  at  law  for  its  recovery.  Judge  Lowell  there 
holds  that  equitable  claims  were  within  the  scope  of  the  bank- 
rupt act,  and  that  it  was  the  intent  of  the  act  to  give  all 
creditors  an  equal  share  of  the  assets  without  regard  to  the 
mode  in  which  their  rights  might  have  been  enforced  if  there 
had  been  no  bankruptcy ;  that,  as  to  both  debtors  and  credi- 
tors, the  act  is  highly  remedial,  and  the  District  Court  is 
clothed  with  most  ample  equitable  powers  to  enable  it  to 
work  out  full  remedies  to  all  persons ;  that  although  §  24 
provided,  on  appeal,  the  ordinary  remedy  by  a  suit  at  law, 
the  Circuit  Court  may  take  such  order  in  relation  to 
appeals,  not  fully  provided  for  by  §  24,  as  may  be  necessary 
to  conform  the  proceedings  to  the  nature  of  the  case. 

James,  L.  J.,  in  Ex  parte  Adamson^  L.  R.,  8  Ch.  D.,  820, 
states  the  law  as  follows :  *'It  being  the  established  rule  in 
bankruptcy,  that  every  debt  which  a  person  could,  either  in 
his  own  name  or  in  the  name  of  any  other  person,  recover  at 
law  or  in  equity  was  a  provable  debt  in  bankruptcy." 

Jordan,  as  the  administrator  of  York's  estate,  was  not 
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authorized  to  appropriate  to  the  use  of  Jordan  &  Blake  the 
funds  held  by  him  in  that  capacity.  It  was,  in  law,  a  breach 
of  his  trust  as  administrator,  and,  although  no  fraud  was 
intended  by  him,  his  act  was  in  violation  of  law.  By  the 
entries  upon  the  firm  books  of  the  various  sums  thus  paid  to 
the  firm,  his  copartner  Blake  become  cognizant  of  the  trans- 
action, and  the  firm  thereby  became  chargeable  as  trustees 
for  the  amount  thus  loaned  to  the  firm  by  Jordan  as  admin- 
istrator. 

In  England,  there  is  a  uniform  current  of  authorities,  that, 
when  trust  funds  are  thus  misappropriated  and  loaned  by 
an  executor,  or  trustee  under  a  will,  to  a  firm  with  the 
sanction  of  its  members,  this  amount  coustitutes  a  joint  and 
several  claim,  provable  against  the  firm  and  the  individual 
members  of  the  firm  who  have  knowledge  of  the  transaction. 
Under  the  law  as  it  was  formerly  declared  in  England,  and 
so  long  as  double  proof  was  not  permitted,  it  might  be,  that 
the  creditor  was  put  to  his  election  whether  to  proceed 
against  the  firm's  estate,  or  of  its  members,  though,  at  the 
present  day,  since  the  act  of  1869,  it  may  be,  that  double 
proof  might  now  be  permitted.  No  such  question  of  election 
can  here  arise,  as  our  bankrupt  act  and  the  decisions  of  the 
courts  here  allow  of  double  proof  in  cases  when  a  joint  and 
several  liability  exists. 

The  following  are  some  of  the  English  cases  which  permit 
proof  of  debt  to  be  made  where  an  executor  or  trustee  ha& 
committed  a  breach  of  trust  by  improperly  loaning  the  funds- 
in  his  hands.  JEz  parte  Watson^  2  V.  &  B.,  414.  JEx  parte 
Heaton^  1  Buck's  Cas.,  387,  in  which  the  vice  chancellor  says : 
"Those  who  receive  trust  property  from  a  trustee  in  breach, 
of  his  trust  become  themselves  trustees  if  they  have  notice 
of  the  trust."  JSx  parte  Woodin,  8  Mont.  D.  &  De  G.,  899. 
Hx  parte  BamewaU^  6  D.  M.  &  G.,  795-801.  Ux  parte  Came^ 
L.  R.,  3  Ch-  468,  JEx  parte  NorrU,  L.  R.,  4  Ch.,  280.  JEx 
parte  Adamson^  L.  R.,  8  Ch.  D.,  807. 

In  Adair  vs.  Shaw^  1  Sch.  &  Lef.,  262,  Ld.  Redesdale  says: 
25 
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"Trusts  are  enforced,  not  only  against  those  persons  who 
rightfully  are  possessed  of  the  trust  property  as  trustees,  but 
also  against  all  persons  who  come  into  possession  of  the  pro- 
perty bound  by  the  trust,  with  entire  notice  of  the  trust,  and 
whoever  so  comes  into  possession  is  considered  as  bound, 
with  respect  to  that  special  property,  to  the  execution  of  the 
trust." 

Judge  Treat  in  Re  Tesson^  9  B.  R.,  878,  held  that,  where 
an  executor  had  invested  funds  of  the  estate  in  his  partner- 
ship business  with  the  knowledge  and  assent  of  his  copart- 
ners, the  parties  entitled  to  the  fund  may  prove  their  debts 
against  the  partnership,  although  they  have  proved  against 
the  estate  of  the  executor.  The  only  point  upon  which  the 
learned  judge  appears  to  have  entertained  any  doubt  was, 
whether  they  could  pursue  both  the  firm  and  the  individual 
estates.     By  later  decisions  this  point  is  clearly  established. 

It  is  clear,  therefore,  from  these  authorities,  that  for  this 
wrongful  use  of  these  trust  funds  by  the  partnership,  the 
partnership  and  its  members  have  become  chargeable,  and 
that  a  joint  and  several  claim  was  thereby  created  against 
the  joint  and  several  estates. 

Can  an  administrator  de  bonis  non  sustain  such  proofs? 
It  is  certainlv  for  the  interest  of  all  concerned  in  the  York 
estate,  whether  as  creditors,  legatees,  heirs  or  sureties  on  the 
administration  bond  given  by  Jordan  to  the  Judge  of  Pro- 
bate, that  these  proofs  should  be  sustained,  if  possible,  in 
behalf  of  the  administrator  de  bonisy  so  that  the  fund  may 
pass  under  his  control  and  be  administered,  according  to 
law,  as  part  of  the  assets  of  the  estate ;  and  after  some  delib- 
eration, I  am  satisfied  that  it  may  be  so  done. 

By  the  law  of  this  State,  R.  S.,  c.  72,  §§  16-17,  "the  Judge 
of  Probate  may  expressly  authorize  any  party  interested  to 
<;ommence  a  suit  on  a  probate  bond  for  the  benefit  of  the 
estate ;"  and  the  ^^judgment  and  execution  shall  be  recovered 
by  the  Judge  of  Probate  in  trust  for  all  parties  interested  in 
the  penalty  of  the  bond ;  and  he  shall  require  the  delinquent 
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administrator  to  account  for  the  amount  of  the  same,  if  still 
in  office,  but  if  not,  he  shall  assign  it  to  the  rightful  admin- 
istrator to  be  collected,  and  the  avails  thereof  accounted  for 
and  distributed  or  otherwise  disposed  of  as  assets." 

This  statute  has  so  far  changed  the  common  law  as  declared 
by  the  Supreme  Court  of  the  United  States  in  Beall  vs.  New 
Mexico^  16  Wall.,  585,  that  that  decision  is  no  longer  appli- 
cable in  this  state.  As  the  law  now  is,  not  only  the  funds 
belonging  to  the  estate  in  the  hands  of  the  administrator  at 
his  death  or  removal  are  assets  which  go  to  the  new  admin- 
istrator, but  all  sums  received  from  him  and  his  bondsmen 
for  breach  of  his  dutv  as  administrator  are  to  be  received 
by  the  new  administrator  and  treated  as  assets. 

Any  difficulty,  which  might  otherwise  arise  from  a  want  of 
privity  between  the  old  administrator  and  the  new,  is  thus 
obviated  ;  and  by  a  reasonable  construction  of  this  statute,  it 
follows  that,  in  a  proceeding  of  this  nature,  the  new  admin- 
istrator should  be  at  liberty  to  reach  the  assets,  whether  in 
the  hands  of  the  former  administrator,  or  of  other  parties 
who  are  chargeable  with  holding  them  in  violation  of  law. 

Under  the  law  as  it  now  stands  in  this  state,  it  being  the 
duty  of  the  administrator  de  bonis  to  administer  upon  the 
whole  estate,  to  collect  and  apply  to  the  common  benefit  all 
that  has  not  been  so  done,  the  bankrupt  court,  acting  as  a 
court  of  equity,  will  aid  him  to  reach  whatever  property  has 
been  wrongfully  misapplied  by  his  predecessor,  and  which  is 
chargeable  as  assets  of  the  estate. 

It  is  indisputable  that  Jordan  and  Blake  were  accountable 
to  some  one  for  this  amount ;  from  some  quarter  a  claim 
should  be  made  therefor ;  there  is  no  way  in  which  it  can  be 
80  directly  applied  where  it  belongs  as  by  allowing  the  admin- 
istrator de  bonis  to  receive  it ;  it  is  needed  to  meet  the  vari- 
ous claims  still  remaining  unadjusted  against  the  York  estate; 
and  I  think  that  upon  the  ground  of  trust,  aided  by  the 
statute  above  referred  to,  the  proof  may  well  be  sustained 
against  the  firm  estate,  and  also  against  the  individual  estate 
of  Dexter  Jordan. 
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I  hold,  also,  that  under  the  statute  proof  might  be  sup- 
ported against  Jordan's  estate  upon  the  bond  given  by  him 
as  administrator. 

In  Massachusetts,  there  is  a  statute  quite  similar  to  the 
one  in  this  state,  and,  in  Wiggin^  admr,  de  bonis^  vs.  Swettj 
6  Met.  198,  Shaw,  C.  J.,  says,  that  by  virtue  of  this  statute 
such  administrator  de  bonis  non  ^^becomes  the  sole  represen- 
tative of  the  estate,  the  trustee  for  all  persons  having  an 
interest  in  it ;"  that  he  is  personally  interested  in  the  estate, 
and  "is  aggrieved  in  his  property  if  there  be  a  failure  to 
account  for  all  that  is  due  to  the  estate  and  therefore  may 
appeal."  This  view  is  sustained  by  the  opinion  of  the  court 
in  Newcomb  vs.  Williams^  9  Met.,  525. 

The  proof,  I  hold,  may  be  sustained  upon  another  ground. 
Jordan  as  administrator  loaned  the  money  of  the  estate  to 
the  firm ;  it  became  a  debt  due  to  him  in  that  capacity,  which, 
if  he  had  not  been  one  of  the  firm,  he  could  have  enforced 
against  the  firm  as  administrator,  and  when  collected  the 
avails  would  have  been  assets ;  there  was  an  implied  promise 
to  pay  to  the  estate  of  York  these  funds  belonging  to  York's 
estate,  and  this  implied  promise,  I  hold,  would  be  the  founda- 
tion of  an  action  at  law,  in  behalf  of  the  administrator  de 
bonis  non  against  the  firm. 

In  Catherwood  vs.  Chabaud^  1 B.  &  C,  150,  the  plaintiff  sus- 
tained an  action  on  a  bill  of  exchange  endorsed  to  the  former 
administrator  in  payment  of  a  debt  due  the  estate.  Holroyd, 
J., in  his  opinion,  p.  155, says:  ''The  decision  in  the  old  cases 
proceeded  upon  the  principle  that  contracts  made  with  an 
administrator  were  personal  to  him,  and  that  he  must  sue 
upon  them  in  his  own  right,  and  not  in  his  representative 
capacity.  That  principle  has  since  been  altered,  and  it  has 
been  ruled  in  several  modern  cases  that,  upon  such  contracts, 
an  administrator  may  sue  in  his  representative  capacity." 
In  the  same  case,  same  page,  Bailey,  J.,  says :  "In  Cowell  vs. 
Watts^  6  East,  405,  it  was  held  that  an  administrator  may  sue 
in  his  representative  character  upon  promises  made  to  himself 
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where  the  money  will  be  assets  when  recovered.  Now,  if  the 
administrator  die  intestate,  without  having  sued  upon  such  a 
promise,  the  administrator  de  bonis  non  may  sustain  an  action 
upon  it ;  for  he  succeeds  to  all  the  legal  rights  which  belonged 
to  the  administrator  in  his  representative  capacity.  *  * 
By  this  mode  of  proceeding,  the  money  received  is  imme- 
dately  applicable  to  the  right  fund,  as  assets  of  the  first 
intestate ;  whereas,  if  the  action  had  been  brought  by  the 
personal  representative  of"  the  first  administrator,  *4t  would, 
in  the  first  instance,  have  become  a  part  of  his  estate  and  must 
afterwards  have  been  transferred  from  that  to  the  estate  of 
the  first  intestate." 

In  Moseley  vs.  Rendell^  6  L.  R.,  2  Q.  B.,  342,  Cockburn,  C. 
J.,  says :  "Now,  if  the  promise  was  made  to  the  original 
administratrix  as  administratrix,  the  proceeds  of  the  action 
would  be  assets,  and  the  present  plaintiffs,  de  lonis^  were 
the  proper  persons  to  sue."  Sullivan  vs.  Holker^  15  Mass., 
374,  is  to  same  effect. 

The  entry  on  the  books  of  Jordan  and  Blake  of  the  credit 
to  "Estate  of  R.  M.  York"  of  these  sums  conclusively  shows 
that  the  promise  was  to  that  estate,  that  the  loan  was  made 
by  the  estate,  that  the  firm  thereby  became  the  debtors  of 
the  estate,  and  that  the  debt  still  remains  due  from  the 
firm  to  the  estate,  and  should  be  paid  to  or  collected  by  the 
representative  of  the  estate. 

Decision  of  the  Register  revised. 
Proof  also  allowed  against  the  joint  estate. 
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1.    A  maritime  lien  attaches  in  favor  of  carpenters  for  sei-yices  in 
lining  a  vesBel  to  prepare  her  for  receiving  cargo. 

In  Admiralty.  Libel  in  rem  promoted  by  six  carpenters 
to  recover  wages  for  services  performed  in  lining  a  freight 
vessel,  not  in  her  home-port,  to  make  ready  for  taking  in  cargo. 

The  owners  made  claim,  and  answered  that  one  Dimmock 
employed  the  libellants  and  had  received  payment  for  their 
services. 

Mr.  James  0* Donnelly  proctor  for  libellants. 

Mr,  Thomas  H.  Haskell  and  Mr.  Nathan  Webb^  proctors 
for  claimants. 

Fox,  J.  I  am  satisfied  from  the  evidence  that  the  libel- 
lants made  no  contract  to  labor  for  Dimmock,  and  that  they 
did  not  rely  upon  his  credit,  but  looked  to  the  vessel  for  their 
wages.  The  service  was  necessary  to  enable  the  vessel  to 
take  in  cargo,  and  incident  to  a  completion  of  the  voyage. 
It  bears  the  same  relation  to  the  vessel  as  outfits  and  sup- 
plies necessary  for  ship's  use,  and,  like  these,  is  secured  by 
lien  upon  the  vessel. 

Decree  for  libellants. 
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EPHRAIM  M.  STEADMAN,  Assignee, 

vs. 
ABBY  M.  CASWELL  and  SAMUEL  B.  and  BETSY 

SCRIBNER. 

Javvabt,  1880. 

1.  A  conveyance  by  a  bankrupt  within  one  month  of  hie  bankruptcy 
proceedings,  of  real  and  personal  pioperty  that  he  had  previously 
sold,  received  pay  for  and  surrendered  to  the  purchaser,  but  had  not 
conveyed,  in  the  absence  of  fraud,  is  valid. 

2.  The  title  to  such  property  is  held  in  trust  for  the  purchaser, 
and  the  bankrupt's  conveyance  of  the  same  after  he  became  insol- 
vent and  knew  it,  is  not  in  fraud  of  the  bankrupt  act 

In  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Samuel 
B.  Scribner,  against  him  and  his  mother  and  sister,  seeking 
to  annul  a  conveyance  by  the  bankrupt  to  his  mother  and 
sister  of  his  distributive  share  in  his  father's  estate,  made 
within  one  month  of  his  bankruptcy  proceedings  as  a  fraud- 
ulent preference  and  a  conveyance  made  in  fraud  of  the  bank- 
rupt act. 

The  defendants  severally  answered  that,  in  1873  and  '74, 
the  bankrupt  having  sold  his  distributive  share  in  his  father's 
estate,  consisting  of  real  and  personal  property,  to  his  mother 
and  sister,  then  received  payment  for  the  same,  at  which 
time  they  took  and  afterwards  kept  the  possession  thereof ; 
and  that  his  deed  to  them  of  the  same  made  September  12, 
1877,  to  perfect  their  equitable  title,  and  within  one  month 
of  the  time  when  he  filed  his  petition  to  be  adjudged  a  bank- 
rupt on  October  2, 1877,  was  not  void  under  the  bankrupt 
law.  . 

Mr.  George  F,  Holmes  and  Mr.  Almon  A.  Strout^  solicitors 
for  orators. 

Mr.  H.  S.  and  Mr.  H.  C.  B.  Beade^  solicitors  for  respon- 
dents. 
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Fox^  J.  After  penisiog  the  entire  testimony  a  second 
time,  I  have  been  brought  to  the  conclusion  that,  in  1873 
and  1874,  the  respondents,  Abby  M.  Caswell  and  Betsey 
Scribner,  paid  to  Samuel  B.  Scribner  the  sum  of  f  1100  in 
full  for  his  interest  in  all  the  estate,  real  and  personal,  of  his 
father  at  his  decease. 

From  the  time  of  such  payment,  Samuel  B.  Scribner  held 
the  title  to  the  property  in  trust  for  the  mother  and  sister; 
and,  although  he  was  insolvent  at  the  time  of  the  convej^ance 
and  was  undoubtedly  aware  of  his  condition  at  that  time,  he 
was  justified,  under  the  bankrupt  act,  in  perfecting  his  con- 
tract with  his  mother  and  sister,  and  conveying  to  them  the 
legal  title  to  the  property  that  they  had  previously  pur- 
chased. 

The  assignee  is  not  in  a  condition  to  question  such  a  con- 
veyance, although  made  less  than  a  month  before  proceedings 
in  bankruptcy  were  instituted.     The  result  therefore  is. 

Bill  dismissed  without  costs. 


CHARLES  P.  MATTOCKS,  Assignee, 

vs. 
RUTH  H.  BAKER. 

Febbuaby,  1880. 

1.  An  assisrnee  in  bankruptcy,  except  as  to  attachments  within 
the  prescribed  period  and  in  cases  of  fraud,  acquires  only  such  title 
as  the  bankrupt  had. 

2.  It  is  a  fraud  upon  the  Circuit  Court,  for  a  citizen  of  another 
state  to  enter  an  action  upon  a  claim  in  which  he  has  no  interest 
and  which  had  been  assifj^ned  to  him  for  the  purpose  of  idving  the 
court  jurisdiction  in  the  premises ;  and  if  objection  be  properly  made 
by  the  defendant,  such  suit  will  be  dismissed. 

S.  In  such  case,  if  the  citizenship  of  the  parties  be  properly  alleged, 
and  judgment  be  entered  against  the  defendant  after  the  legal 
service  of  the  writ  upon  him,  his  assignee  in  bankruptcy  cannot  in 
equity  avail  himself  of  such  fraud  upon  the  court  to  vacate  the  judg- 
ment and  set  aside  a  levy  arising  therefrom. 
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In  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Jacob 
C.  Baker,  a  bankrupt,  to  set  aside  and  vacate  a  judgment 
against  him  recovered  by  Wm.  J.  Sunderland,  and  to  avoid 
a  levy  upon  property  taken  on  execution  issued  thereon, 
because  the  claim  upon  which  the  judgment  was  recovered 
had  been  assigned  by  defendant  to  Sunderland,  a  citizen  of 
another  state  who  had  no  interest  in  the  claim,  for  the  pur- 
pose of  bringing  a  suit  thereon  in  the  Circuit  Court,  in  fraud 
of  its  jurisdiction,  whereby  the  judgment  and  proceedings 
upon  it  became  void. 

Mr.  Charles  P.  MattochH^  solicitor  for  the  orator. 

Mr,  Hanno  W.  Gage  and  Mr.  Sewall  O.  Straut^  solicitors 
for  respondent. 

Fox,  J.  The  established  rule  is  that,  except  in  cases  of 
attachment  against  the  property  of  the  bankrupt  within  a 
prescribed  time  preceding  the  commencement  of  proceed- 
ings in  bankruptcy,  and  except  in  cases  where  the  disposi- 
tion of  property  by  the  bankrupt  is  declared  by  law  to  be 
fraudulent  and  void,  the  assignee  takes  the  title,  subject  to 
all  equities,  liens  or  incumbrances,  whether  created  by  opera- 
tion of  law  or  by  act  of  the  bankrupt,  which  existed  against 
the  property  in  the  hands  of  the  bankrupt.  Yeatman  vs. 
Savings  Institution,^  95  U.  S.,  766. 

In  Donaldson  vs.  Farwell^  93  U.  S.,  634,  the  court  says :  "If 
there  be  no  such  liens  and  the  property  has  not  been  con- 
veyed in  fraud  of  creditors,  the  assignee  has  no  greater  inter- 
est in  or  better  title  to  it  than  the  bankrupt."  See  also 
Kenney  vs.  IngallSy  126  Mass..  488. 

It  is  alleged  in  the  bill  that  the  notes,  which  were  the  causes 
of  action  upon  which  the  judgment  of  Sunderland  vs.  Jacob 
C.  Baker  was  had,  were  without  consideration.  Whether  the 
assignee  is  now  in  a  position  to  present  this  objection  to  the 
judgment,  it  is  not  necessary  to  determine,  as  the  evidence 
establishes  that  the  present  defendant  was  a  bona  fide  holder 
of  each  of  them,  having  paid  full  value  therefor. 
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It  is  also  claimed  that  Wm.  J.  Sunderland,  the  plaintiff, 
never  existed,  and  that  he  was  a  false  and  fictitious  party ;  but 
these  allegations  are  contradicted  by  the  defendant's  answer, 
which  avers  that  she,  through  her  counsel,  transferred  and 
delivered  the  notes  to  Sunderland,  a  citizen  of  New  York, 
and,  as  she  is  informed  and  believes,  Sunderland  afterwards 
brought  suit  upon  said  notes  in  the  Circuit  Court  of  Maine. 
The  record  of  the  judgment  establishes  the  existence  of  the 
plaintiff,  prima  facie  at  least,  and  the  testimony  as  to  his 
name  not  being  found  on  the  New  York  directories  for  a  num* 
ber  of  years  is  not  sufficient  to  establish  the  contrary. 

That,  prior  to  the  commencement  of  that  suit,  a  person 
claiming  to  be  Wm.  J.  Sunderland  of  New  York  did  author- 
ize the  commencement  of  that  suit  in  his  name,  the  Court 
has  no  question ;  and  it  is  equally  clear,  that  he  had  no  inter- 
est in  the  claim  thus  to  be  collected  from  these  negotiable 
securities,  which  were  indorsed  and  transferred  to  him  by 
Mrs.  Baker  without  any  pecuniary  or  valuable  consideration. 
His  name  was  used  to  give  the  Circuit  Court  jurisdiction, 
and  the  only  party  beneficially  interested  in  the  claim  was 
the  respondent,  Mrs.  Baker,  who  received  nothing  for  the 
transfer  of  these  securities,  and  who  still  continued  the 
equitable  owner  of  them. 

It  is  insisted  that  such  proceedings  were  fraudulent,  and 
that  through  this  fraud  the  jurisdiction  of  the  Circuit  Court 
was  obtained,  which  Mrs.  Baker  could  not  in  her  own  name 
accomplish,  and  which  was  a  fraud  upon  the  law  thus  to 
procure. 

As  between  the  parties  to  that  suit,  it  is  not  apparent  that 
the  bankrupt  was  in  any  way  injured  by  this  proceeding. 
The  demands  would  be  subject  to  the  same  defence  whether 
the  action  was  prosecuted  by  Mrs.  Baker  or  by  Sunderland, 
he  having  become  the  holder  of  them  long  after  they  had 
become  due  ;  and,  so  far  as  is  disclosed,  the  same  principles 
of  law  would  control  the  decision  of  the  Circuit  Court  as 
would  have  been  administered  if  the  case  had  been  tried  in 
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the  state  court.  Baker's  rights  would  have  been  equally 
assured  to  him  in  one  court  as  in  the  other,  and  the  Court  can 
not  discover  in  what  manner  any  fraud  has  been  practiced 
upon  him  by  the  action  being  instituted  in  the  Circuit  Court. 

From  the  testimony,  it  is  quite  certain  that  Jacob  C.  Baker 
was  fully  advised  about  these  proceedings  and  that  the  suit 
against  him  was  to  be  commenced  for  his  wife's  benefit  before 
the  Circuit  Court  in  the  name  of  Sutherland.  No  steps  were 
taken  by  Baker  to  prevent  this  course  ;  he  might  easily  have 
defeated  it  if  he  had  chosen  so  to  do,  but,  on  the  contrary, 
he  assented  thereto,  if  he  was  not  the  originator  and  promo- 
ter of  the  purpose,  and  he  cannot,  therefore,  in  any  sense, 
claim  to  have  been  the  victim  of  any  fraud  by  jurisdiction 
thus  obtained.      Consensus  tollit  errorem. 

But  it  is  said  if  these  proceedings  did  not  in  any  way 
defraud  Baker,  they  were  a  fraud  upon  the  Circuit  Court,  and 
that  jurisdiction  was  thereby  devolved  upon  that  court,  and 
it  was  made  to  assume  jurisdiction  and  pass  upon  the  rights 
of  parties  when  they  were  both  citizens  of  Maine,  and  that 
within  the  principles  of  Barney  vs.  Baltimore^  6  Wall.,  280, 
a  fraud  was  practiced  upon  the  court. 

It  is  sufficient  to  say  that  the  course  here  adopted  does  not 
meet  with  the  approval  of  the  Court ;  and  if  the  objection 
had  been  properly  taken  at  the  right  moment,  the  Circuit 
Court  would  not  have  assumed  jurisdiction  thus  improperly 
thrust  upon  it.  In  Barney  vs.  Baltimore  it  is  said  that, 
when  there  is  a  fictitious  transfer  of  property,  the  grantor 
retaining  aU  his  real  interest,  and  the  deed  being  made  mere- 
ly to  give  jurisdiction,  "the  court  will  not,  under  such  cir- 
cumstances, give  effect  to  what  is  a  fraud  upon  the  court, 
and  is  nothing  more." 

The  fraud,  therefore  in  such  a  case,  according  to  that  opin- 
ion, is  practiced  upon  the  court  and  not  upon  the  bankrupt. 
This  objection  was  one,  which,  so  far  as  the  rights  of  the 
bankrupt  are  involved,  he  could  waive  or  assert  as  he  should 
think  best ;  and,  if  he  intended  to  rely  upon  it,  should  by 
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plea  have  duly  presented  the  same  to  the  court,  or  otherwise 
he  would  be  debarred  from  asserting  it.  This  was  not  done 
by  him.  The  defence  of  want  of  jurisdiction,  under  such  cir- 
cumstances, is  purely  technical,  and  the  bankrupt  has  chosen 
not  to  present  it  and  insist  upon  it. 

Creditors  of  the  bankrupt  are  in  no  respect  damnified  by 
the  conduct  of  the  bankrupt ;  whatever  their  rights  may 
have  been,  they  are  still  in  full  force,  and  nothing  has  trans- 
pired which  can  in  any  way  injure  any  of  the  creditors.  It  is 
said  very  often  in  the  books,  that  an  assignee  in  bankruptcy 
is  not  estopped  by  fraud  of  the  bankrupt ;  but  by  this  is  un- 
derstood a  fraud,  which  in  some  way  may  prove  detrimental 
to  the  rights  of  creditors. 

The  Circuit  Court  has  prescribed  its  rules  as  to  the  methods 
and  time  at  which  objections  to  its  jurisdiction  must  be  pre- 
sented for  determination ;  and,  if  upon  the  record  as  it  stands, 
the  Court  has  jurisdiction,  and  a  defendant  does  not  within 
the  rules  make  manifest  his  objection,  he  will  be  forever 
estopped  from  availing  himself  of  it ;  and  so,  likewise,  will  be 
all  other  parties  who  are  in  privity  with  such  defendant. 

If  a  party  has  in  apt  words  duly  averred  his  citizensliip 
in  an  action  instituted  by  him  in  the  Circuit  Court,  and  the 
defendant  at  the  proper  time  fails  to  controvert  it,  the  ques- 
tion of  citizenship  is  no  longer  open  to  inquiry,  either  on  the 
part  of  the  defendant  or  any  one  claiming  under  him ;  and, 
according  to  well  settled  principles,  his  assignee  in  bank- 
ruptcy can  not  be  heard  to  deny  such  citizenship  of  the  plain- 
tiff. The  case  is  clearly  within  the  rule  hereinbefore  stated, 
as  taken  from  the  opinion  of  the  Supreme  Court  in  Teatman 
vs.  Savings  Institution.     Hupra, 

In  the  present  case,  the  court  was  willing  to  accept  the 
allegations  and  assume  jurisdiction  and  hear  and  determine 
the  cause.  All  the  fraud  which  has  been  perpetrated  has 
been  practiced  upon  the  court.  Each  party  has  been  alike 
involved  in  it,  and  the  court  has  thus  been  induced  to  act 
and  assume  a  jurisdiction,  which  it  should  not  have  been 
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called  upon  to  do ;  but  the  judgment  itself  is  entirely  valid, 
and  so  the  rights  of  the  parties  cauno't  be  said  to  have  been 
fraudulently  affected  by  the  mutual  action  of  both  parties. 

The  act  of  1873,  having  authorized  an  assignee  of  com- 
mercial paper  who  is  a  citizen  of  a  state  other  than  that  of 
the  defendant's  to  maintain  a  suit  upon  such  paper  in  the 
Circuit  Court,  and  the  rule  which  was  stated  by  Judge  Story 
in  Thatcher  vs.  Winslow^  5  Mas.,  58,  having  been  repudiated, 
and  it  being  now  well  settled  that  at  common  law  an  action 
may  be  sustained  upon  a  negotiable  promissory  note,  indorsed 
in  blank,  in  the  name  of  any  party  authorizing  it,  although 
he  may  have  no  interest  in  the  note,  and  the  citizenship  of 
the  parties  having  been  duly  averred  in  the  action  of  Sun- 
derland vs.  Baker  in  the  Circuit  Court,  and  upon  the  face  of 
the  writ,  that  court  appearing  to  have  jurisdiction  which  was 
not  in  any  way  controverted,  the  judgment  rendered  in  such 
cause  is  valid  and  conclusive  upon  the  defendant  therein 
and  this  complainant  or  his  assignee,  so  far  as  the  citizenship 
of  Sunderland  is  involved.  This  view  of  the  case  renders 
unnecessary  any  inquiry  as  to  whether  Sunderland  was  or 
not  a  necessary  party  to  these  proceedings,  if  otherwise  it 

might  be  sustained. 

Bill  dismissed  with  costs. 


ANSON  G.  STENCHFIELD 

vs. 

EDWARD  ROBINSON,  Admb.  of  Estate  of  Nathaniel 

Kimball,  ALEXANDER  H.  HOWARD  and 

JOSEPH  BAKER. 

Fbbbuaby,  1880. 

1.  Equity  courts  will  refuse  relief,  when  the  rights  of  parties 
who  cannot  be  subjected  to  the  jurisdiction  of  the  court  are  so 
bound  up  in  the  subject  matter  of  the  suit  and  relief  sought,  that  a 
decree  would  afford  no  protection  to  some  of  the  parties  in  court, 
and  would  not  bar  a  future  suit  against  them  touching  the  same  sub- 
ject matter  by  the  absent  parties. 
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In  Equity.  Bill  seeking  to  enjoin  Baker  from  collecting 
from  Robinson  an  unpaid  balance  of  an  execution  against 
Kimball's  estate  in  favor  of  Howard,  that  Baker  has  in  his 
hands,  and  asking  that  Robinson  may  be  decreed  to  pay  the 
same  to  the  orator,  who  claims  that  the  amount  due  thereon 
belongs  to  him. 

Respondents  assert  that  parties  without  the  jurisdiction 
of  the  court  claim  to  own  the  execution,  and  that  the  bill 
should  be  dismissed  for  want  of  necessary  parties. 

Mr,  Hanno  W.  Gage  and  Mr.  Sewall  C,  Strout^  solicitors 
for  orator. 

Mr,  Joseph  Baker^  solicitor  for  respondents. 

Fox,  J.  The  complainant,  a  citizen  of  Massachusetts, 
brings  this  bill  against  the  respondents,  all  citizens  of  Maine. 
The  bill  alleges  that  on  the  28d  day  of  July,  1868,  a  suit  was 
commenced  by  Howard  against  the  executrix  of  the  last  will 
of  Kimball  in  the  Supreme  Court  of  Maine  for  the  County  of 
Kennebec,  and  that  final  judgment  was  recovered  by  the 
plaintiff  for  114,723.50  on  the  21st  day  of  May,  1877,  and 
that  the  execution,  which  issued  on  the  judgment,  is  now  in 
the  hands  of  Baker. 

The  complainant  further  charges  that,  during  the  pen- 
dency of  said  suit,  certain  agreements  were  entered  into 
between  him  and  Howard  and  one  Matilda  K.  Page  in  rela- 
tion thereto,  whereby  for  good  and  valuable  considerations 
between  them,  it  was  stipulated  and  agi-eed  that  the  amount 
of  such  judgment  as  should  be  rendered  in  the  suit  should  be 
divided  between  them  in  the  proportion  of  one-third  to  each, 
as  set  out  in  a  memorandum  in  the  hand  writing  of  Howard, 
annexed  to  this  bill  as  Exhibit  A ;  and  that  by  virtue  of  said 
agreement  a  trust  was  created  in  behalf  of  the  complainant 
for  one-third  of  said  judgment,  $4,907.86  with  interest  from 
May  21st,  together  with  his  reasonable  disbursements  in  the 
cause  and  other  causes  amounting  to  9359.23,  and  that  due 
demand  has  been  made  therefor;  that  on  June  27th,  Robin- 
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Bon  paid  over  to  Baker  the  proportion  to  which  Howard  and 
Matilda  K.  Page  were  entitled,  and  that  Howard  does  not 
make  any  further  claim  to  said  execution. 

It  is  also  averred  that  Matilda  K.  Page  long  since  deceased, 
and  that  Samuel  Kidder  and  Henry  R.  Page,  of  Lowell,  and 
citizens  of  Massachusetts,  were  duly  appointed  her  executors, 
and  that  complainant  is  informed  they  have  received  the  pro- 
portion of  said  judgment  to  which  they  as  executors  of  M.  K. 
Page  are  entitled,  and  that  he  is  informed  and  believes  that 
the  time  fixed  by  the  statutes  of  Massachusetts  within  which 
action  can  be  brought  against  said  executors  has  long  since 
elapsed.by  reason  of  which  he  is  advised  they  are  not  neces- 
sary parties  to  this  suit. 

It  is  also  averred  that  after  verdict  was  rendered  in  said 
cause  for  the  plaintiff,  at  the  request  of  Howard,  the  com- 
plainant consented  that  Jos.  Baker  might  be  employed  as  an 
attorney  in  said  cause,  and  thereby  became  acquainted  with 
the  complainant's  interest  in  the  demand,  and  that  he  has 
since  caused  certain  suits  to  be  instituted  against  the  com- 
plainant in  Kennebec  county,  and  caused  said  Robinson  to  be 
summoned  therein  as  his  trustee.  Certain  interrogatories  are 
propounded  to  said  Howard,  and  an  injunction  is  asked  to 
restrain  Howard  and  Baker  from  collecting  complainant's 
third  of  the  judgment,  and  that  Baker  may  be  decreed  to 
deliver  up  the  execution  to  the  complainant,  and  that  Robin- 
son^  as  administrator,  be  required  to  pay  the  complainant  his 
one-third  interest  in  Robinson's  hands  in  trust  for  complainant. 

Exhibit  A  which  is  without  date  is  as  follows : 

*The  proceeds  of  tbe  suit  now  pendinji^  in  the  Supreme  Judioial  Court 
of  Au^nuta,  ▲.  H.  Howard  v.  Julia  Kimball,  Ex.,  are  to  be  divided  as 
follows,  viz. :  One-third  is  to  be  paid  to  M.  E.  Page,  one-third  to  A.  G. 
Stenchfield  and  one-third  to  Peter  Atherton,  except  the  claim  for  prim- 
age, and  in  that  the  said  M.  K.  Page  is  to  have  no  interest,  that  claim 
amonnting  in  all  to  about  $900,  being  for  money  advanced  by  Mr.  How- 
ard to  Oapt  Kimball  to  be  paid  over  to  Capt.  Ryan,  but  not  accounted 
for." 

It  appears  Howard  had  this  large  claim  against  Kim- 
ball's e  state  which  Stenchfield  was  employed  to  collect ;  that 
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a  suit  was  commenced  by  him  and  he  afterwards  removed 
to  Massachusetts;  that  subsequently  Howard  on  the  seventh 
of  March,  1868, assigned  to  Matilda  K.  Page^  whose  husband 
was  originally  the  party  to  whom  the  Kimball  debt  was  due, 
two-thirds  of  the  demand  on  condition  of  her  defraying  all 
expenses;  that  afterwards,  in  May,  1870,  a  written  agree- 
ment was  entered  into  by  Mrs.  Page  with  Stenchfield,  by 
which  he  was  to  recover  for  his  services  and  fees,  one-half  of 
the  amount  which  Mrs.  Page  should  receive,  together  with 
the  costs  collected  of  defendant. 

Two-thirds  of  the  execution  have  been  collected,  but  no 
part  of  this  has  been  paid  to  complainant,  and  one  question, 
here  presented  is,  whether  Mrs.  Page  should,  from  her  third, 
pay  the  charges  of  the  additional  counsel.  Baker  and  J.  S. 
Abbott,  who  had  been  employed  in  the  case,  or  whether  they 
are  in  whole  or  in  part  to  be  borne  by  complainant.  But 
underlying  this  is  a  still  more  important  matter,  not  sug- 
gested by  either  party,  but  which  cannot  escape  the  attention 
of  the  Court,  and  that  is,  whether  the  contract  between  Mrs. 
Page  and  the  complainant,  whether  it  was  as  is  claimed  by 
him  in  his  bill,  or  as  it  appears  in  the  instrument  executed 
by  him  and  Mrs.  Page  jointly  on  May  20, 1870,  is  or  not  an 
utter  nullity,  wholly  void  in  law  for  champerty  and  mainte- 
nance ;  or  if  not  utterly  void,  is  so  unfair  and  extortionate,  that 
it  can  not  be  allowed  to  prevail,  excepting  as  security  for  a 
reasonable  compensation  for  complainant's  actual  services. 

The  only  parties  interested  in  this  contract,  whatever  it 
may  have  been,  are  the  complainant  and  Mrs.  Page's  exe- 
cutors, the  latter  of  whom  have  not  appeared  and  been  heard 
and  are  not  represented  before  the  Court.  If  the  contract  is 
to  be  construed  by  the  Court,  and  its  legal  effect  determined, 
these  parties  should  both  be  present,  with  an  opportunity  for 
them  to  present  their  respective  allegations,  produce  what- 
ever evidence  they  may  have,  and  by  their  arguments  advise 
the  Court  as  to  the  validity  of  their  respective  claims.  To 
some  extent  this  has  been  done  by  the  complainant ;  but  no 
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one  has  appeared  in  behalf  of  Mrs.  Page's  executors,  and  the 
Court  is  in  no  manner  advised  as  to  what  they  may  claim  the 
contract  and  agreement  to  have  been  between  Mrs.  Page  and 
the  complainant,  or  as  to  the  validity  and  effect  of  such  a 
contract.  All  that  is  brought  to  the  knowledge  of  the  Court 
is,  that  Mrs.  Page  once  was  entitled  to  two-thirds  of  the 
amount  collected  from  this  demand ;  that  some  contract  was 
afterwards  made  between  her  and  the  complainant  respecting 
his  services  as  an  attorney  in  prosecuting  this  claim,  the 
terms  of  which  are  uncertain,  and  that  two  of  the  respond- 
ents by  their  pleadings  insist  that  Mrs.  Page's  executors  are 
the  parties  who  are  interested  in  contesting  this  claim  of 
complainants,  and  that  they  should  be  parties  to  this  pro- 
ceeding, and  have  their  rights  to  this  fund  determined,  so 
that  the  respondents  may  be  protected,  not  only  against  any 
claim  of  the  complainant,  but  also  from  any  subsequent  liti- 
gation which  may  hereafter  arise  with  the  estate  of  Mrs. 
Page  ;  for  it  is  very  manifest  that  the  executors  of  Mrs.  Page, 
not  being  parties  to  this  proceeding,  will  not  be  bound  by 
any  decree  which  may  be  rendered  herein,  but  may  after- 
wards entbrce  their  claims  against  Baker  and  the  execution 
debtor,  without  in  any  way  being  affected  by  any  judgment 
here  rendered. 

Baker  is  a  mere  stake-holder  of  the  execution,  professing 
himself  ready  to  deliver  it  to  any  party  legally  authorized  to 
receive  it ;  and  Robinson  is  the  judgment  debtor,  ready  and 
desirous  to  pay  the  balance  to  any  one  who^ay  be  entitled 
to  it,  and  who  can  give  him  such  a  discharge  as  will  protect 
him  as  administrator. 

•  Can  this  Court,  as  the  case  now  stands,  by  its  decree  thus- 
protect  these  parties  against  the  demands  of  a  stranger, 
whose  claims,  as  they  are  now  disclosed  to  the  Court,  are  cer- 
tainly not  entirely  without  foundation  ?  If  it  should  here- 
after be  determined  that  the  agreement  between  Mrs.  Page 
and  the  complainant  was  in  violation  of  law,  and  could  not  be 
sanctioned  by  any  court,  what  defense  could  either  Baker  oi 
26 


886  CIRCUIT    COURT, 

Stenchfield  vs.  RobiDSon  et  als. 

Robinson  interpose  in  a  suit  hereafter  instituted  by  the  exe- 
cutors of  Mrs.  Page  ?  The  decree  in  this  case  would,  in  the 
opinion  of  the  Court,  be  entirely  rei  inter  alioB^  not  admissible 
in  evidence,  and  would  afford  no  defense  in  such  further 
controversy. 

A  good  deal  of  stress  is  laid  by  complainant  on  the  sugges- 
tion that  there  'has  been  a  division  of  the  amount  of  the 
judgment  between  these  parties,  and  that  a  fixed  and  definite 
amount  has  been  apportioned  and  set  apart  for  the  complain- 
ant. The  only  evidence  in  support  of  this  idea  is  the  mem- 
orandum, exhibit  A,  annexed  to  the  bill,  and  which  wa«  sent 
by  Howard  to  this  complainant.  This,  at  most,  can  have 
no  other  effect  than  an  acknowledgment  by  Howard  of  his 
understanding  of  the  agreement  between  complainant  and 
Mrs.  Page,  which,  even  as  against  Howard,  would  be  open 
to  explanation,  and  would  not  be  in  any  sense  conclusive, 
but  which  in  no  respect  whatever  can  affect  the  rights  of 
Mrs.  Page. 

It  is  contended  that  this  bill  may  be  sustained  by  force  of 
R.  S.,  §  737,  which  authorizes  in  some  cases  the  court  to 
assume  jurisdiction  when  some  of  the  defendants  are  not 
within  the  district,  and  proceed  to  adjudicate  upon  the  rights 
of  the  parties  who  are  properly  before  the  court,  the  parties 
not  within  the  jurisdiction  not  to  be  prejudiced  by  any  such 
decree.  This  section  was  a  re-enactment  of  the  act  of  1889, 
c.  36,  and  has  been  frequently  under  the  consideration  of 
the  Supreme  Court;  and  in  Skidds  vs.  Barrow^  17  How., 
141,  it  was  declared  that  so  far  as  it  touches  suits  in  equity, 
it  was  no  more  than  a  legislative  affirmance  of  the  rule  pre- 
viously established. 

"The  act  says  it  shall  be  lawful  for  the  court  to  entertain 
jurisdiction  ;  but,  as  observed  by  this  Court  in  Mallow  vs. 
Hinde^  12  Wheat,  198,  when  speaking  of  a  case  where  an  indis- 
pensable party  was  not  before  the  court,  'we  do  not  put  this 
case  upon  the  ground  of  jurisdiction,  but  upon  a  much  broader 
ground,  which  must  equally  apply  to  all  courts  of  equity 
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whatever  may  be  their  structure  as  to  jurisdiction ;  we  put  it 
on  the  ground  that  no  court  can  adjudicate  directly  upon  a 
person's  right  without  the  party  being  actually  or  construc- 
tively before  the  court.' 

"So  that,  while  this  act  removed  any  diflBculty  as  to  juris- 
diction between  competent  parties,  regularly  served  with 
process,  it  does  not  attempt  to  displace  that  principle  of 
jurisprudence  on  which  the  court  rested  the  case  last  men- 
tioned. *  *  *  It  remains  true,  notwithstanding  the  act 
of  Congress  and  the  47th  rule,  that  a  Circuit  Court  can  make 
no  decree  affecting  the  rights  of  an  absent  person,  and  can 
make  no  decree  between  the  parties  before  it,  which  so  far 
involves  or  depends  upon  the  rights  of  an  absent  person, 
that  complete  and  final  justice  cannot  be  done  between  the 
parties  to  the  suit  without  affecting  those  rights." 

In  Barney  vs.  Baltimore^  6  Wall.,  284,  Miller,  J.,  says  : 
"There  is  a  class  of  persons  having  such  relation  to  the  matter 
in  pontroversy,  merely  formal  or  otherwise,  that  while  they 
may  be  called  proper  parties,  the  Court  will  take  no  account 
of  the  omission  to  make  them  parties.  There  is  another 
class  of  persons  whose  relations  to  the  suit  are  such,  that  if 
their  interest  and  their  absence  are  formally  brought  to  the 
attention  of  the  Court,  it  will  require  them  to  be  made  par- 
ties if  within  its  jurisdiction,  before  deciding  the  case ;  but,  if 
this  cannot  be  done,  it  will  proceed  to  administer  such  relief 
as  may  be  in  its  power  between  the  parties  before  it.  And 
there  is  a  third  class,  whose  interest  in  the  subject  matter  of 
the  suit  and  in  the  relief  sought  are  so  bound  up  with  that  of 
the  other  parties,  that  their  legal  presence  as  parties  to  the 
proceedings  is  an  absolute  necessity,  without  which  the  Court 
cannot  proceed.  In  such  cases,  the  Court  refuses  to  enter- 
tain the  suit,  when  these  parties  cannot  be  subjected  to  its 
jurisdiction." 

^  In  the  opinion  of  the  Court,  the  present  case  falls  within 
this  third  class,  as  neither  of  the  respondents  could  defend 
themselves  against  a  suit  in  behalf  of  Mrs.  Page's  executors, 
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under  any  decree  which  might  be  given  in  the  present  case. 

Reference  is  also  made  by  complainants  counsel  to  §  788 
of  R.  S.  A  sufficient  reply  to  this  suggestion  is,  that  com- 
plainant has  in  no  respect  availed  himself  of  the  provisions 
of  this  section,  by  procuring  an  order  directing  the  executors 
of  Mrs.  Page  to  appear  and  become  parties  to  this  suit. 
Although  two  years  had  elapsed  after  the  appointment  of  Mrs. 
Page's  executors  and  prior  to  the  commencement  of  this 
suit,  it  does  not  appear  that  when  this  suit  was  instituted 
they  could  have  availed  themselves  of  lapse  of  time  in 
defence  of  the  action. 

The  result  therefore  is  that,  the  executors  of  Mrs.  Page 
being  necessary  parties  to  this  controversy,  and  not  having 
become  parties  thereto,  the  bill  must  be  dismissed  without 
prejudice.  In  thus  disposing  of  the  case,  it  is  a  satisfaction 
to  the  Court  to  feel  assured  that  the  complainant  may  at 
once  avail  himself  of  a  choice  of  other  remedies,  by  which 
his  legal  rights  may  be  ascertained  and  determined  with- 
out any  great  delay. 

Bill  dismissed  for  want  of  parties^ 

with  costSj  but  without  prejudice. 


GEORGE  A.  WILSON,  Assignee, 

vs. 
THE  ATLANTIC  &  ST.  LAWRENCE  RAILROAD  CO. 

Makch,  1880. 

1.  All  assignee  in  bankruptcy,  by  an  assignment  from  the  register, 
takes  all  the  title  of  the  bankrupt  to  his  estate  at  the  inception  of 
bankruptcy  proceedings. 

2*  It  is  tbe  duty  of  the  assignee  to  demand  a  new  certificate  of 
corporation  shares  belonging  to  the  bankrupt  when  the  original  has 
been  carried  by  him  beyond  the  jurisdiction  of  the  bankrupt  court; 
and  upon  refusal  by  the  corporation,  the  assignee  may,  in  equity, 
compel  it  to  issue  the  same  to  him,  upon  the  tender  of  indemnity, 
and  to  account  to  him  for  dividends  already  accrued. 
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In  Equity.  Bill  by  the  assignee  of  Charles  P.  Knight, 
a  bankrupt,  to  compel  a  railroad  corporation,  upon  the  ten- 
der of  indemnity  and  after  demand  and  refusal  so  to  do,  to 
issue  a  new  certificate  of  stock  to  the  assignee,  the  original 
having  been  earned  beyond  the  jurisdiction  of  the  bankrupt 
court  by  the  bankrupt,  and  there  detained ;  and  also  to  com- 
pel the  corporation  to  account  for  dividends  that  had  accrued 
since  the  bankruptcy  proceedings  were  instituted. 

The  defendant  disputed  the  title  of  the  assignee  to  the 
stock  in  question,  and  denied  the  power  of  the  court  to  grant 
the  relief  sought. 

Mr.  Thomas  H.  JIaskell  and  Mr.  Nathan  Webbj  solicitors 
for  the  complainant. 

Mr.  Edward  M.  Rand  and  Mr.  John  Rand^  solicitors  for 
defendant. 

Fox,  J.  Knight  was  adjudged  a  bankrupt  February  24, 
1875 ;  at  that  time  he  was  the  owner  of  one  share  in  the 
defendant  corporation,  then  and  ever  since  standing  in  his 
name,  on  the  books  of  the  company.  Soon  after  his  adjudi- 
cation as  a  bankrupt.  Knight  fled  to  Canada,  taking  with 
him  the  certificate  of  this  stock,  which  he  sometime  after- 
ward trailsferred  and  delivered  in  Canada  to  one  Melvin 
Stow  of  Newry,  in  this  district.  The  complainant  was 
never  informed  of  this  transfer  until  a  few  days  since, 
when,  having  summoned  Stow  to  give  evidence  in  this 
cause,  he  produced  the  original  certificate,  and  thereupon 
assigned  the  same  to  complainant,  and  the  same  is  now 
filed  in  court.  The  complainant  had  been  informed  that 
Stow  had  been  to  Canada  and  procured  the  certificate 
from  Knight,  but,  upon  inquiry  of  Stow,  he  was  told  that 
he  had  returned  the  certificate  to  Knight  in  Canada,  and  the 
assignee  believed  that  he  had  so  done  until  he  produced  the 
certificate  on  the  6th  of  the  present  month. 

The  complainant  as  assignee,  before  the  commencement 
of  the  present  action,  demanded  of  the  company  a  transfer 
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of  this  share  and  that  a  new  certificate  be  issued  to  him  as 
assignee,  at  the  same  time  tendering  a  sufficient  bond  of 
indemnity,  to  which  no  objection  was  taken  either  as  to  its 
form  or  the  surety,  and  the  company  refusing  to  comply  with 
the  demand,  the  present  suit  was  instituted  on  the  29th  of 
September  last. 

In  the  answer,  the  defendant  admits  that  on  the  24th  of 
February  one  share  of  the  stock  stood  and  still  remains  in 
the  name  of  C.  P.  Knight ;  that  dividends  to  the  amount  of 
$30  have  been  declared  on  this  share  and  are  unpaid;-  but  says, 
whether  said  C.  P.  Knight  is  the  bankrupt,  it  has  no  knowl- 
edge. It  also  alleges  that  it  is  informed  and  believes  that 
C.  P.  Knight,  in  August  1874,  transferred  this  share  to  one 
Clara  F.  Knight,  and  that  the  same  is  still  her  property; 
that  no  assignment  of  the  share  has  ever  been  presented  by 
said  Clara,  but  that  she  has  demanded  the  dividends  and  a 
new  certificate. 

A  letter  purporting  to  be  written  at  Guelph,  Canada,  Jan- 
uary 7,  1877,  by  Clara  F.  Knight,  said  to  be  the  wife  of  the 
bankrupt,  addressed  to  the  treasurer  of  the  company,  is  pro- 
duced, in  which  she  says  the  share  was  transferred  to  her  in 
August,  1874,  and  calls  for  the  dividends  and  a  transfer  of 
it  to  herself. 

The  original  certificate  does  not  show  any  transfer  to 
Clara  F.  Knight.  Stow  received  the  same  in  Canada  from 
the  bankrupt,  the  only  transfer  thereon  being  from  the  bank- 
rupt to  Stow  without  date  ;  and  it  is  not  pretended  that  the 
bankrupt  was  not  the  owner  of  the  share,  holding  the  cer- 
tificate when  proceedings  in  bankruptcy  were  commenced. 

The  assignment  by  the  register  vested  in  the  assignee  all 
the  rights  and  property  of  the  bankrupt  on  the  24th  day  of 
Februaiy  1876,  and  the  bankrupt  act  confers  upon  the  Dis- 
trict Court  the  fullest  equity  powers  in  administering  th.e 
estate. 

When  the  demand  for  a  new  certificate  was  made  by  the 
complainant,  he  believed  that  the  old  certificate  was  beyond 
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the  jurisdiction  of  the  court,  as  Stow  had  informed  him  he 
had  returned  it  to  Knight  in  Canada;  and  there  can  be  no 
question  that  the  treasurer  of  the  defendant  was  of  a  like 
opinion,  as  he  was  advised  by  the  letter  of  Mrs.  Knight  from 
Canada  in  January  1877  that  she  then  held  this  certificate  ; 
the  rights  of  the  parties,  therefore,  should  be  determined  as 
they  existed  at  the  filing  of  the  bill,  and  the  production  and 
surrender  of  the  certificate  by  Stow  at  the  last  moment, 
under  the  circumstances  detailed,  cannot  change  the  result. 

The  property  in  this  share  having  vested  in  the  assignee, 
and  it  being  his  duty  to  administer  the  bankrupt's  estate  in  a 
manner  most  beneficial  to  all  parties  interested,  what  course 
should  be  adopted  by  him  with  respect  to  this  share,  to 
accomplish  this  result  ? 

It  is  said  he  might  have  sold  his  interest  in  the  share,  leav- 
ing it  to  the  purchaser  to  enforce  his  rights.  It  is  true  he 
might  have  so  done  if  the  court  in  bankruptcy  would  have 
conferred  upon  him  the  authority ;  and  it  is  equally  true  that, 
if  this  plan  had  been  adopted,  the  estate  would  have  derived 
no  benefit.  A  public  sale  of  a  share  of  stock  in  a  corpora- 
tion, by  an  assignee  who  admits  he  has  not  the  certificate 
and  can  not  procure  it,  and  that  on  application  to  the  com- 
pany it  has  refused  to  recognize  his  ownership  and  issue  to 
him  a  new  certificate,  would  result  in  a  complete  sacrifice 
of  the  property ;  and  a  court  of  bankruptcy,  therefore,  would 
never  authorize  such  a  course  to  be  adopted. 

That  this  complainant  could  have  sustained  an  action  at 
law  to  recover  the  dividends  unpaid  and  damages  sustained 
by  the  refusal  of  the  company  to  issue  a  new  certificate  may, 
for  the  present  hearing,  be  conceded ;  although,  in  Davis  v^. 
The  Bank  of  England^  2  Bing.,  393,  the  court  restricted  the 
damages  to  the  dividends,  holding  that,  ^^as  the  stock  belonged 
to  the  plaintiff,  he  could  not  recover  its  value  ;"  but,  if  the 
value  of  the  stock  is  to  be  taken  as  the  rule  in  determining 
the  damages,  it  would  be  of  so  uncertain  a  nature,  changing 
from  day  to  day  with  the  market,  that  a  party  ought  not  to 
be  compelled  to  pursue  that  remedy. 
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In  1  Redfield  on  Bailways,  Ibl^  it  is  said,  *^The  more  effect- 
ual, and  at  present  the  more  usual  remedy  against  corpora- 
tions for  refusing  to  allow  the  transfer  of  stock  upon 
their  books  into  the  name  of  the  real  owner  is  by  bill  in 
equity."  See  also  Pratt  vs.  Taunton  Mfg.  Co.,,  123  Mass., 
110,  and  cases  there  cited. 

This  remedy  is  more  complete  and  perfect  and  certain  than 
by  an  action  at  law,  and  enforcing  it  cannot  possibly  injure 
the  parties.  The  complainant  will  obtain  by  the  decree 
just  what  he  is  entitled  to ;  the  real  owner  acquires  the  eyi- 
dence  of  title  to  that  which  is  his  property,  and,  to  quote 
the  words  of  Best,  C.  J.,  2  Bing.,  405,  "we  cannot  do  justice 
to  this  plaintiff,  unless  we  hold  the  stocks  are  still  his ;"  being 
his,  if  he  elects  a  remedy  which  confers  upon  him  the  posses- 
sion and  control  of  them,  the  Court  is  bound  to  sanction  his 
election  and  afford  him  the  necessary  aid  to  obtain  his 
property. 

A  title  to  stock  in  the  abstract,  without  any  legal  evidence 
of  such  title,  without  the  power  of  sale  or  of  obtaining  divi- 
dends, is  not  the  ownership  which  the  complainant  should 
enjoy,  and  of  which  he  has  been  deprived  by  the  corporation 
destroying  his  right  to  the  stock. 

SewellwB.  Boston  Water  Power  Co,,  4  Allen,  277,  and  various 
other  cases  are  referred  to  in  which  the  transfer  of  a  certificate 
of  stock  had  been  forged  or  fraudulently  altered  and  there- 
upon surrendered  to  the  corporation  and  a  new  certificate 
issued.  In  these  cases,  the  original  owners,  by  suits  in 
equity,  compelled  the  corporations  to  issue  to  them  new 
certificates  in  place  of  those,  the  transfer  of  which  had  been 
forged  or  altered. 

It  is  said,  these  cases  are  not  analagous  to  the  present ; 
the  only  difference  is  that,  in  those,  the  original  certificates 
had  been  surrendered  up  to  the  corporations,  and  therefore 
could  never  have  been  used  against  them ;  but  a  like  result 
would  have  followed  in  the  present  instance  if  the  company 
had  issued  a  certificate  to  the  complainant  when  demanded. 
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Knight  would  no  longer  have  appeared  on  the  books  of  the 
company  as  owner  of  the  share.  The  title  completely 
passed  from*  him  by  the  proceedings  in  bankruptcy,  and,  if 
the  original  certificate  should  subsequently  be  produced  with 
a  transfer  by  Knight,  the  company  would  surely  be  under 
no  obligation  to  recognize  it.  The  false  and  fraudulent 
notice  from  Mrs.  Knight,  that  the  share  had  been  transferred 
to  her  in  August,  1874,  did  not  justify  the  company  in  deny- 
ing the  rights  of  the  complainant,  as  it  was  in  fact  false,  and 
was  unsupported  by  any  evidence,  not  even  by  the  produc- 
tion of  the  certificate ;  and  by  the  satisfactory  indemnity 
tendered  by  the  complainant  to  the  defendant  company,  it 
would  have  been  fully  predicted,  not  only  against  the  claim 
of  Mrs.  Knight,  but  from  all  other  parties,  who  could  have 
bad  their  remedy  against  the  assignee  if  their  equity  was 
superior. 

The  case  demonstrates  that  the  assignee  was  the  only 
party  who  had  any  right  or  interest  in  the  share.  Proper 
evidence  of  this  was  tendered  to  the  defendant,  and  it  be- 
came the  duty  of  the  company  to  acknowledge  the  claim  of 
the  assignee  in  bankruptcy  ;  it  should  have  issued  to  him  a 
new  certificate,  and  accounted  with  him  for  the  dividends 
thus  refused.  Telegraph  vs.  Davenport^  7  Otto,  369.  A  re- 
fusal so  to  do  is  without  justification,  and  there  must  there- 
fore be 

Decree  for  complainant  with  costs. 
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UNITED  STATES  vs.  2,419  SHEEPSKINS. 

Apbil,  1880. 

1.  Merchandise  subject  to  duty,  mixed  with  other  i^oods  upon 
which  the  duties  have  been  paid  at  an  earlier  place  of  entry,  imported 
by  vessel  without  invoice  and  consular  certificate  and  without  entry 
on  the  manifest,  under  the  false  pretence^  that  the  duties  on  it  have 
also  been  paid,  and  that  it  was  protected  as  in  transit  by  the  same 
manifest,  persisted  in  until  the  fraud  is  discovered,  when  the  duties 
are  tendered,  is  subject  to  seizure  and  forfeiture  under  the  revenue 
laws. 

2.  Such  merchandise  on  board  a  foreign  vessel  at  a  wharf  in  East- 
port,  Maine,  is  imported  into  this  country  so  as  to  become  subject 
to  our  laws ;  and  for  their  violation  the  same  may  be  there  seized. 

3.  Those  packages  only  in  which  the  goods  intended  to  be  smuggled 
were  contained  are  liable  to  forfeiture  and  not  the  whole  invoice. 
These  are  not  so  liable  unless  the  court  is  satisfied  that  there  was  an 
intent  to  defraud  by  importing  them;  nor  then,  if  the  officers,  after 
seizure,  have  distributed  the  goods  so  that  it  cannot  be  told  in  what 
packages  the  goods  intended  to  be  smuggled  were  placed. 

In  Admiralty.  Libel  in  rem  against  merchandise  seized 
for  violation  of  the  revenue  laws. 

Josephus  M.  Murchie  appeared  and  claimed  the  property, 
and  answered  denying  any  illegal  importation  and  any 
intent  to  defraud  the  revenue. 

Mr.  Wilher  F.  Lunt^  district  attorney  for  United  States. 

Mr.  Frederick  A.  Pike  and  Mr.  George  F.  Talhoty  counsel 
for  claimant. 

Fox,  J.  This  merchandise  was  seized  by  the  collector  of 
customs  in  the  Passamaquoddy  district  at  Eastport,  on  navi- 
gable waters  on  January  5,  1880,  for  alleged  violations  of 
the  customs  laws,  and  the  present  libel  has  been  instituted 
that  the  same  may  be  declared  forfeited.  Josephus  M.  Mur- 
chie, a  trader  of  St.  Stephens,  in  New  Brunswick,  is  the  claim- 
ant of  all  said  merchandise,  and  in  his  answer  denies  all  viola- 
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tion  of  law  in  the  importation  thereof,  and  all  intention  on 
his  part  in  any  way  to  have  violated  any  of  the  provisions 
of  the  acts  of  Congress. 

It  appears  that,  in  October  1879,  Murchie  purchased  in  the 
province  of  Nova  Scotia  about  2000  sheepskins  of  rather 
inferior  quality,  which  had  been  taken  from  sheep  and  lambs 
slaughtered  in  the  summer,  when  the  fleece  is  not  as  valuable 
as  later  in  the  season.  These  skins  were  procured  by  him  in 
various  places  and  at  various  prices,  and  were  taken  across 
the  Bay  of  Fundy  to  St.  John,  from  whence,  by  rail,  they  were 
transported  to  St.  Stephens  and  stored  in  a  portion  of  a  barn, 
which  had  been  finished  off  for  an  ice  house,  upon  the  premises 
of  one  Elliot  Murchie,  a  brother  and  partner  of  Joseph  us  M. 
Murchie,  and  there  they  remained  from  about  the  middle  of 
October  until  the  third  day  of  January  last.  These  skins 
were  all  dried,  and  were  salted  with  salt,  which  had  been  used 
in  pickling  fish,  and  were  easily  distinguishable  from  fresh 
skins. 

The  city  of  St.  Stephens  is  on  the  easterly  side  of  the  St. 
Croix  river,  and  is  separated  from  Calais,  in  this  district,  by 
that  river ;  the  two  places  are  united  by  a  bridge  about  500 
feet  long,  at  the  westerly  end  of  which,  on  the  American 
shore,  is  an  office  of  the  United  States  customs  revenue. 

In  January  last,  there  was  not  any  boat  running  from 
Calais  to  Eastport ;  but  the  Stroud  a  small  propeller  under  the 
British  flag,  ran  as  a  mail  and  ferry  boat  from  St.  Stephens 
with  freight  and  passengers,  making  the  weekly  trips  to 
Eastport,  and  touching  on  one  or  more  of  these  trips  at  St. 
Andrews,  Deer  Isle  and  Grand  Menan,  all  in  British  terri- 
tory. 

On  the  first  of  January,  Murchie  saw  the  customs  officers 
at  Calais,  and  consulted  with  them  as  to  the  course  to  be 
adopted  by  him  for  getting  the  skins  to  market.  He  informed 
them  where  the  skins  were,  and  wanted  them  to  go  to  St. 
Stephens  and  there  take  the  account  in  order  to  estimate 
the  duties;  at  first,  the  officers,  as  he  swears,  thought  this 
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might  be  done,  but,  on  reflection,  they  concluded  that*  skins 
must  be  brought  within  the  United  States  if  they  were  to  be 
entered ;  and  thereupon,  it  was  arranged  that  Murchie  should 
haul  the  skins  over  to  the  end  of  the  bridge  where  they  were  to 
be  examined  and  the  duties  ascertained  by  the  oflScers.  On 
January  2nd,  Murchie  procured  a  team  and  hay  rack, 
and,  with  the  aid  of  one  Libby,  loaded  up  the  rack  with 
skins  which  were  taken  over  the  bridge  and  there  inspected ; 
the  shearling  skins,  or  those  which  had  not  any  wool  of  a 
commercial  value,  were  thrown  one  side  by  the  direction  of 
the  inspectors ;  the  others  were  counted,  weighed,  and  the 
quantity  of  wool  upon  them  ascertained,  and  they  were  then 
reloaded  and  taken  loose,  in  bulk,  by  Libby  and  Murchie, 
to  the  barn  from  whence  they  had  been  hauled,  and  were 
there  thrown  out  on  to  the  floor  of  the  barn,  and  were  not 
mixed  with  the  skins  remaining  in  the  ice  house.  Five 
loads  of  skins  were  thus  dealt  with ;  the  last  load  was  car- 
ried back  to  the  barn  late  in  the  afternoon,  but  was  not 
removed  from  the  rack  until  after  dark,  when  the  skins 
were  thrown  down  with  all  the  other  skins  upon  the  barn 
floor.  Libby  and  Murchie  both  testify  that  they  brought 
away  from  the  ice  house  in  the  last  load  all  the  skins  there 
were  in  it,  and  that  none  were  left  behind ;  and  they  also 
both  swear  that  Murchie  did  not  return  to  the  ice  house  with 
the  last  load ;  but,  after  it  had  crossed  over  to  St.  Stephens, 
Murchie  left  it  in  charge  of  Libby  and  went  to  his  shop, 
which  was  some  distance  from  the  ice  house,  and  was  not  in 
sight  from  it.  A  correct  account  was  taken  by  the  customs 
officers  of  all  the  wool  on  the  skins  subject  to  duty,  and  of 
their  number,  viz.,  1888 ;  but  no  account  was  kept  of  the 
shearlings  which  were  mixed  with  the  others  and  hauled  back. 
All  the  skins  were  loose  and  unbailed  when  brought  into  and 
when  taken  from  Calais,  and  the  customs  officers  never 
baled,  corded,  or  sealed  any  portion  of  them. 

After  Murchie  returned  to  his  shop,  he  engaged  a  couple 
of  men  to  bale  up  the  skins ;  a  portion  were  baled  and  tied 
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up  that  night,  and  the  residue  the  next  morning,  making 
seventy-three  bales.  They  reported  the  number  of  bales  to 
Murchie,  who  thereupon  went  to  the  Calais  custom  house  to 
enter  the  same  and  pay  the  duties ;  the  officers  called  upon 
him  for  a  consular  invoice,  which  he  had  not  obtained; 
the  number  of  shearlings  by  estimate  was  fixed  at  eighty-* 
five,  and  the  whole  number  was  given  to  him  by  the  officers 
as  1973.  He  returned  to  St.  Stephens  to  the  place  of  busi- 
ness of  the  United  States  consular  agent,  one  G.  H.  Clark, 
a  trader  in  that  place.  Clark  was  not  to  be  found,  and 
Murchie  informed  Walcott,  his  clerk  in  the  store,  of  his 
business  with  Clark,  and  thereupon  Walcott  filled  out  an 
invoice  of  the  skins  upon  a  blank,  on  the  back  of  which 
was  what  purports  to  be  the  invoice  declaration  of  Mur- 
chie for  entry  of  the  same  at  Calais  made  before  Clark,  and 
verified  by  his  formal  consular  certificate,  purporting  that 
the  invoice  was  produced  before  him  that  day  by  Murchie,  &c., 
as  required  by  the  act  of  Congress. 

This  invoice,  so  certified  by  Clark,  was  then    taken   by 
Murchie  to  the  customs  officers,  but  it  was  not  satisfactory 
to  them,  as  the  slats  or  shearling  skins  were  not  separately 
entered  on  the  invoice  ;  Murchie  thereupon  returned  to  Wal- 
cott, informed  him  of  the  requirement  of  the  custom  house 
officers,  and  the  correction  was  made  by  him  on  the  invoice 
by  adding  eighty-five  slats,  and  reducing,  to    that   extent, 
the  number  of  wool  skins,  all  of  which  is  quite   apparent 
upon  the  original  invoice  from    the   erasure    thereon.     By 
this  invoice,  Murchie,  January  8d,  entered  at  the    custom 
house  at  Calais  the  1888  skins  and  the  wool  thereon,  paying  a 
duty  of  $896.02,  and  the  eighty-five  slats,  which  were  free  of 
duty.     On  the  same  day  a  transit  manifest  was  obtained  by 
C.  B.  Eaton,  the  agent  of  the  Stroud,  from  the  Calais  cus- 
tom house  for  the  transportation  of  various  parcels  of  mer- 
chandise "by  dray  and  boat  to  Eastport,"  among  which  ap- 
pears entered  seventy-three  lots  wool  skins,  of  the  value  of 
$900,  Josephus  M.  Murchie,  Boston,  consignee.     Eaton,  as 
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owner  of  sheepskinsi  makes  oath  to  the  statements  contained 
in  the  manifest,  which  does  not  state  the  number  of  skins 
as  required  by  regulation  of  the  department.  The  seventy- 
three  bales  were  placed  on  board  the  Stroud  on  the  even- 
ing of  January  3d,  which  was  Saturday,  and  they  were 
carried  thence  to  Eastport  on  the  Monday  following. 

The  doings  of  Walcott  at  the  consular  agency  in  St. 
Stephens  were  in  open  violation  of  all  the  provisions  of  the 
act  of  Congress,  relative  to  consular  invoices  ;  and  the  pro- 
ceedings of  the  customs  officers  at  Calais  were  not  in  com- 
pliance with  the  law  and  the  regulation  of  the  treasury  de- 
partment. These  skins  were  not  within  the  United  States  at 
the  time  of  their  entry  at  the  custom  house,  but  were  then  in 
New  Brunswick ;  the  number  and  quantity  of  the  dutiable 
skins  had  been  ascertained  and  were  known  to  the  customs 
officers,  so  that  no  detriment  in  this  behalf  was  sustained  by 
the  revenue;  but  in  one  respect  there  was  a  manifest  neglect 
of  duty  by  these  officers,  as  by  the  regulations  of  the  treasury 
department,  January  6,  1875,  it  was  provided  that,  when 
goods  are  to  be  shipped  from  any  port  of  the  United  States 
in  transit  through  the  province  of  New  Brunswick,  to  another 
port  of  the  United  States,  such  goods,  wares  and  merchandise 
shall,  whenever  practicable,  be  baled,  corded  and  sealed  by 
said  customs  officers  at  the  port  of  departure.  It  is  not  pre- 
tended that  these  skins  could  not  easily  have  been  baled, 
corded  and  sealed  before  leaving  Calais,  and  thus  have  com- 
plied with  the  regulations ;  and  if  this  had  been  done,  the 
opportunity  could  not  have  arisen  for  any  fraud  upon  the 
government,  as  is  now  claimed  to  have  been  perpetrated. 
It  is  not  contended  that  the  claimant  has  not  paid  to  the 
government  the  full  amount  of  its  duties  to  which  it  was 
entitled  upon  the  1888  dry  salted  wool  skins ;  but  the  libel 
alleges  that  these  bales  were  opened  and  the  small  skins  with- 
drawn and  other  large  and  valuable  skins  substituted ;  and 
it  is  also  alleged  that  a  large  number  of  skins,  some  four 
or  five  hundred,  were  added  to  those  which  had  passed  the 
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customs  and  upon  which  duties  had  been  paid,  so  that  the 
1973  skins  had  increased  to  2419  at  the  time  of  their  reaching 
Eastport. 

The  pretense  that  the  smaller  skins  were  withdrawn  from 
the  bundles  and  larger  skins  substituted  finds  no  support  in 
the  testimony,  and  therefore  requires  no  further  remark. 

That  there  were  only  1973  skins,  or  thereabouts,  examined 
by  the  officers  at  Calais,  and  the  duties  due  thereon  paid,  and 
that  2419  were  found  in  the  seventy-three  bales  when  exam- 
ined at  Eastport  is  established  beyond  all  question  and  is  con- 
ceded by  the  claimant ;  and  he  presents  the  following  explana- 
tion of  this  discrepancy.    He  testifies  that  on  the  23d  of  Decem- 
ber he  purchased  of  one  Eastman,  who  resided  some  six  miles 
beyond  the  limit  of  St.  Stephens,  four  hundred  wool  skins 
which  were  large,  fresh  skins,  at  the  rate  of  seventy-six  cents, 
paying  him  therefor  f  305.     The  skins  were  then  at  Eastman's 
place,  and  he  was  to  haul  them  to  the  ice  house  and  there 
deliver  them  so  soon  as  the  condition  of  the  roads  would  per- 
mit ;  that  on  Friday  afternoon,  Eastman  hauled  the  skins  and 
unloaded  them  as  agreed,  no  other  person  being  present,  and 
they  were,  most  of  them,  thrown  by  him  into  the  ice  house, 
some  few  being  upon  the  barn  floor,  and  that  after  Libby  had 
unloaded  that  night  the  last  load  of  skins  which  had  been 
inspected  and  passed  through  the  custom  house,  the  persons 
employed  by  Murchie  to  bale  up  the  skins,  supposing  they 
were  to  bale  all  there  were  there,  baled  up  the  Eastman  skins 
with  the  others,  and  they  were  thus  included  in  the  seventy- 
three  bales;  and  that  the  claimant  was  not  informed  that 
Eastman  had  delivered  his  lot  of  skins,  or  that  they  were 
included  in  the  bundles,  until  Saturday  afternoon  about  four 
o'clock,  when  Eastman  came  into  his  shop  to  purchase  some 
groceries,  and  then  notified  him  he  had  brought  in  the  skins 
the  day  previous.     Murchie  says  he  at  once  went  to  the  ice 
house  and  found  all   the  skins  had   been  included  in  the 
seventy-three  bundles  which  had  been  hauled  down  to  the 
Stroud ;  that  not  knowing  what  to  do  he  went  to  the  Calais 
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custom  house  which  was  closed ;  that  he  then  attempted  to 
find  the  consular  agent  but  without  success,  and  at  last  con- 
cluded thiit  he  could  accompany  the  goods  toEastport  on  the 
Stroud  and  pay  the  duties  at  that  port. 

The  government  contends  that  this  explanation  is  wholly 
unworthy  of  credit,  and  that  the  Eastman  skins,  being  of 
much  greater  value,  were  fraudulently  bound  up  with  the 
rest,  with  an  intent  and  design  to  pass  them  into  the  country 
by  the  transit  manifest  as  being  a  portion  of  those  upon 
which  the  duties  had  been  paid  at  Calais.  During  all  this 
time  Elliot  Murchie  was  absent  in  the  woods. 

The  claimant  took  out  a  commission  to  obtain  Eastman's 
testimony,  which  has  been  returned  by  the  commissioner 
unexecuted,  for  the  reason,  as  he  states,  that  Eastman  is  so 
unwell  that  he  cannot  give  his  deposition.  Evidence  has 
been  presented  from  another  witness,  that  Eastman  did  haul 
the  skins  on  Friday  afternoon  to  the  ice  house,  and  Murchie 
swears  most  persistently  that  he  was  not  aware  that  they  had 
been  delivered  by  Eastman  until  he  wan  so  informed  by  him 
on  the  afternoon  of  Saturday ;  that  he  never  gave  any  direc- 
tions that  these  skins  should  be  included  in  these  bundles, 
and  had  no  reason  to  suppose  they  were  so  included,  until  he 
learned  what  Eastman  had  done ;  and  the  testimony  of  the 
men  employed  by  Murchie  to  haul  the  skins,  as  well  as  that  of 
Libby,  who  hauled  them,  rather  tends  to  corroborate  this  state- 
ment of  Murchie.  It  is  liowever  somewhat  remarkable  that 
Murchie,  after  he  had  learned  that  there  were  on  board  the 
Stroud  four  hundred  skins  belonging  to  him  on  which  he  had 
paid  no  duty,  was  content  merely  to  call  at  the  custom  house 
and  the  office  of  the  consular  agent,  and  finding  no  one  at 
either  place  to  afford  him  the  requisite  information,  should 
take  no  further  steps  to  ascertain  where  any  of  these  officers 
could  be  found.  Calais  and  St.  Stephens  are  not  so  large 
cities  that  public  officers  can  not  easily  be  reached  when  one 
is  really  auxious  to  discover  them ;  and  the  Court  here  can- 
not but  entertain  very  grave  suspicions,  whether  the  state- 
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ment  of  the  claimant  is  true  in  relation  to  this  parcel  of  skins, 
but  upon  the  whole  matter,  as  the  testimony  of  the  claimant 
is  positive  and  direct,  the  Court  is  inclined  to  allow  him  the 
benefit  of  the  uncertainty,  and  to  find  that  these  skins  were 
not,  by  the  authority  of  the  claimant,  included  in  the  seventy, 
three  bundles. 

On  Monday,  Murchie  went  with  the  skins  on  the  Stroud  to 
Eastport ;  but  he  took  with  him  no  invoice  or  other  document 
of  any  kind  with  which  he  might  upon  his  arrival  enter  the 
skins  at  the  custom  house ;  his  movements  were  antici. 
pated  by  one  King,  an  inspector  of  customs  at  Calais,  whose 
suspicions  had  been  aroused  by  the  proceedings  of  Murchie 
with  this  property,  and  who  went  by  land  to  Eastport,  arriv- 
ing there  before  the  Stroud,  and  after  an  interview  with  the 
collector,  orders  were  given  that  the  skins  should  be  counted 
on  their  arrival. 

Was  it  Murchie's  intention  to  enter  the  four  hundred  skins 
and  pay  the  duties  thereon  on  his  arrival  at  Eastport,  or  was 
it  his  purpose  to  get  them  by  the  custom  house  authorities 
under  the  transit  manifest,  if  he  could,  as  merchandise  upon 
which  the  full  duties  had  been  paid,  and,  if  not  successful  in 
this  attempt,  then,  as  a  last  resort,  to  enter  and  pay  the  duties 
thereon  ?  The  great  importance  of  this  point  is  quite  appar- 
ent ;  and  the  goveiiiment  contends  that  from  the  conduct 
and  statements  of  Murchie  at  Eastport,  he  did  not  intend  to 
act  in  good  faith  and  pay  the  duties  on  this  parcel  of  skins  if 
he  could  escape  from  so  doing.  As  to  what  took  place  at  the 
wharf  between  Murchie  and  the  customs  oiBcers,  as  well  as  to 
Murchie's  statements  to  the  collector  of  customs  at  Eastport, 
at  the  custom  house,  there  is  a  very  great  discrepancy  in  the 
testimony  of  the  various  witnesses. 

When  the  Stroud  reached  Eastport,  the  Falmouth,  on  her 
way  from  St.  Johns  to  Portland,  was  at  the  wharf,  and  the 
Stroud  ran  alongside  and  made  fast  in  a  position  to  transfer 
to  the  Falmouth  the  merchandise  on  board,  which  was  des- 
tined for  Boston. - 
27 
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From  the  tefctiraony,  the  Court  can  draw  but  one  conclusion, 
that  Murchie,  after  he  found  out  there  were  four  hundred 
skins  more  in  the  packages  than  he  had  entered  and  paid 
duties  upon  at  Calais,  finally  concluded  to  let  the  skins  come 
forward  on  the  Stroud,  and  att^empt  to  transfer  them  to  the 
Falmouth  to  transport  them  to  Boston  under  the  false  claim 
and  pretense  that  they  were  included  in  the  transit  manifest, 
and  were  not  subject  to  duty,  but  that  he  had  paid  the  duties 
thereon. 

It  is  claimed,  that  the  evidence  shows  that  Murchie  had 
procured  the  funds  to  pay  these  duties,  informing  the  party 
from  whom  he  obtained  the  money,  that  he  wanted  it  for  this 
purpose.  Testimony  to  that  effect  has  been  produced ;  but 
this  evidence  is  quite  consistent  with  an  intention  to  evade 
the  payment  of  the  duties  if  practicable,  and,  if  not,  then  to 
be  prepared  for  such  an  emergency,  if  duties  were  required. 

As  bearing  upon  the  purpose  and  intention  of  Murchie,  it 
must  be  remembered  that  he  was  without  any  invoice  or  con- 
sular certificate  of  any  description  upon  which  to  make  an 
entry,  although,  but  a  day  or  two  previously,  he  had  learned 
from  the  officers  at  Calais,  that  such  a  document  w^as  a  neces- 
sity, without  which,  an  entry  under  ordinary  circumstances, 
would  not  be  permitted,  and  that  a  failure  to  produce  the 
same,  when  entry  should  be  demanded  if  finally  allowed, 
would  necessarily  occasion  great  delay  and  prevent  the 
immediate  transfer  of  the  goods  as  intended. 

R.  S.j  §  3082,  declares  "that  if  any  person  shall  fraudulently 
or  knowingly  import  or  bring  into  the  United  States  or 
assist  in  so  doing,  any  merchandise  contrary  to  law,  *  * 
such  merchandise  shall  be  forfeited,  &c." 

In  the  case  of  United  States  vs.  Thirty-nine  Trunks^  22 
Int.  Rev.  Rec,  317,  1876,  Mr.  Justice  Strong,  of  the  Supreme 
Court,  held  "that  importing  goods  subject  to  duties,  without 
an  invoice  and  consular  certificate,  and  without  entrj'  in  the 
manifest,  is  not  such  an  importation  as  the  law  permits  to 
be  made/'     In  United  States  vs.  Jordan^  2  Low.,  538,  Ix^well, 
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J.,  referring  to  the  opinion  of  Strong,  J.,  says:  "The  learned 
judge  held  *  *  that  the  goods  were  illegally  imported,  in 
this,  that  the  importer  had  not  prepared  himself  with  the 
invoices  necessary  to  their  entry  at  the  custom  house,  and 
that  the  statute  of  1866  should  be  construed  to  include  a 
fraud  connected  with  the  entry  of  the  goods,  or  an  intent 
not  to  enter  them." 

Viewed  in  the  light  of  these  decisions,  the  Court  can  not  but 
conclude  that  these  four  hundred  skins  have  become  forfeited 
to  the  United  States  under  the  provisions  of  this  section. 
They  were  not  only  without  the  proper  documents,  but  the 
claimant  endeavored  to  impose  upon  the  customs  officers  at 
Eastport,  by  the  false  pretense  that  the  duties  had  been  paid 
upon  them  at  Calais,  and  that  they  were  protected  by  the 
transit  manifest ;  and  he  persisted  in  this  fraud,  until  he  found 
that  it  would  not  succeed  and  that  some  other  course  must 
be  adopted  by  him  to  obtain  his  property. 

It  is  urged  in  defense  that,  from  the  character  of  the  skins 
and  his  employment,  there  was  no  importation  of  these  skins 
prior  to  the  seizure.  It  is  urged,  that  she  was  a  provincial 
mail  boat,  employed  most  of  the  time  in  foreign  waters, 
touching  only  at  Eastport,  and,  therefore,  the  goods  had  not 
been  imported  into  the  United  States ;  that  finding  the  cus- 
toms ofiBcers  at  Eastport  would  not  admit  them  to  entry,  and 
they  being  on  board  the  Stroud,  the  claimant  had  the  priv- 
ilege of  retaining  the  goods  on  board  of  her  and  returning 
them  back  to  the  provinces. 

It  is  a  suflScient  reply  to  this  view,  that  whatever  may  be  the* 
nationality  of  a  vessel,  when  she  arrives  within  the  territory 
of  this  country,  she  must  conform  to  our  revenue  laws ;  and 
if  an  attempt  is  made  to  violate  them,  the  ship  and  cargo  must 
abide  the  consequences  as  declared  by  act  of  Congress.  Her 
nationality  or  employment  does  not  confer  immunity  and  jus- 
tify any  act  or  attempt  to  disregard  the  laws  of  this  country. 
That  the  Stroud,  when  alongside  the  Falmouth,  was  solely 
within  the  United  States,  is  clearly  beyond  question ;  and  the- 
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merchandise  on  board  was  amenable  to  our  laws  as  abso- 
lutely as  if  she  had  been  a  domestic  ship.  Any  other  con- 
struction would  render  our  revenue  laws  whoUy  ineffectual ; 
for  all  that  a  provincial  smuggler  would  have  to  do,  would  be 
to  place  his  merchandise  on  board  a  British  ship,  and,  without 
invoice  or  document  of  any  description,  in  open  day,  anive 
in  one  of  our  harbors,  make  fast  to  the  wharf,  go  on  shore 
and  test  the  market,  and  finally  conclude  to  sell  and  land  the 
merchandise  without  payment  of  duties,  and,  upon  being 
detected  in  these  proceedings,  would  then  insist  on  the  right 
to  leave  the  country,  taking  with  him  the  merchandise  which 
he  had  failed  to  put  on  shore. 

The  Court  does  not  understand  that  the  laws  of  the  United 
States,  as  yet,  have  held  out  such  strong  inducements  for 
their  violation ;  and  these  four  hundred  unsalted  skins,  pur- 
chased of  Emerson,  are  therefore  adjudged  and  decreed  for- 
feited to  the  United  States,  as  having  been  by  the  owner 
knowingly  and  fraudulently,  and  in  violation  of  law  brought 
into  this  country  with  the  actual  intention  by  him  to  thereby 
defraud  the  United  States. 

These  goods  being  thus  adjudged  forfeited,  it  is  claimed 
by  the  government,  that  the  residue  of  the  skins  must  also 
be  condemned. 

It  is  said  that  the  skins  were  all  so  mixed  up  by  the  claim- 
ant that  it  is  impossible  to  distinguish  the  Emerson  skins  from 
the  Nova  Scotia  lot ;  that  there  was  such  a  confusion  of  goods 
that  the  one  can  not  be  separated  from  the  other,  and  as  the 
owe  lot  has  been  condemned,  and,  by  the  act  of  the  claimant 
or  his  agents,  they  have  been  thus  intermixed,  and  he  cannot 
select  out  those  upon  which  the  duty  has  been  paid  by  him, 
they  must  all  be  decreed  forfeited,  as,  in  the  case  of  a  wilful 
confusion  of  one's  own  goods  with  another's,  the  whole  must 
be  taken  to  be  the  property  of  the  latter  party,  unless  his 
property  can  be  satisfactorily  distinguished.  To  what  extent 
this  rule,  which  is  sometimes  recognized  in  such  cases,  might 
be  applicable  in  a  case  of  this  description,  it  is  unnecessary 
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for  the  Court  to  consider,  as  the  four  hundred  skins  pur- 
chased of  Emerson,  and  which  are  liable  to  forfeiture,  are  as 
easily  to  be  selected  from  the  dried  skins  as  if  they  had  been 
the  skins  of  bullocks  or  any  other  animal. 

It  is  also  claimed  that  the  1973  skins  entered  at  Calais,  upon 
which  the  proper  duties  were  paid,  are  liable  to  forfeiture 
under  the  provisions  of  §  2864  of  the  R.  S.,  and  §  12,  c. 
391  of  the  acts  of  1874.  Under  each  of  these  sections,  it  is 
requisite  that  the  party,  by  a  false  invoice,  or  a  false  or  fraud- 
ulent statement,  or  appliance  or  pretense,  should  enter  or 
attempt  to  enter  his  merchandise. 

In  the  present  instance,  the  attempt  to  enter  was  made  at 
Eastport,  but  not  until  after  the  skins  had  been  seized  and 
were  in  the  control  of  the  officers.  It  is,  also,  not  quite  cer 
tain  that  any  of  the  statements  made  by  Murchie  to  the  col- 
lector, at  his  office,  constituted  such  a  false  or  fraudulent 
practice  or  appliance,  or  false  statement  as  would  work  a  for- 
feiture under  these  provisions  of  law.  According  to  the  col- 
lector's testimony,  Murchie  did  not  claim  in  his  conversation 
that  he  had  paid  the  duties  on  the  four  hundred  skins,  or 
even  that  it  was  his  purpose  so  to  do  when  he  left  St. 
Stephens.  The  substance  of  his  statement  was,  that  he  had 
not  paid  the  duties  and  wanted  the  privilege  of  doing  so. 
The  act  of  1874,  §  12,  should  be  construed  in  connection  with 
§  2864 ;  and  by  §  12,  the  entire  invoice  in  such  cases  is  not 
forfeited,  but  only  *Hhe  merchandise  in  the  case  or  package 
containing  the  particular  article  or  articles  to  which  such 
fraud  or  alleged  fraud  relates."  Under  this  section,  there- 
fore, only  such  packages  of  the  dry  skins  as  contained  some 
of  the  Emerson  skins,  would  be  liable  to  forfeiture ;  and  while 
the  Court  has  no  doubt  there  were  some  packages  which  con- 
tained some  of  both  parcels,  the  Court  can  not  now,  by  any 
possibility,  determine  which  skins  were  thus  baled  together, 
as  the  bales  have  all  been  opened  since  the  seizure,  and  their 
contents  distributed,  and  no  record  taken  to  identify  the  con- 
tents of  any  particular  package. 
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•miua  of  the  Court,  there  is  a  still  more  decis- 
is ve  answer  to  this  claim  by  the  goveroment. 
:  --74,  .^  167,  provides  that  unless  the  Court  is  satis- 
.  e  was  the  intent  to  defraud,  there  shall  be  no  for- 
L'  ;^ouds.     In  the  present  instance,  the  government 
i .  ■  a  every  dollar  it  was  entitled  to  exact  for  duties 
>  .ot  of  skins,  and  therefore  there  could  have  been 
.v.«.u  to  defraud   in  that   particular.     With  all   the 
,..e  of  the  district  attorney,  the  Court  has  failed  to 
.  ii  iiuy  statute  which  subjects  this  portion  of  the  skins 
..  iiure,  for  any  matter,  which  has  been  shown  to  the 
. .,  .Ill  J  they  are  therefore  adjudged  not  liable  to  condem- 
...  .1  .  »r  any  violation  of  the  revenue  laws,  and  are  ordered 
:►  stored  to  the  claimant;  but,  under  the  circumstances, 
L  .    ..cLtor  is  entitled  to  a  certificate  of  probable  cause  of 
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Decree  accordingly. 


THE  AMALIA. 

Septkmbeb,  1880. 

1.  Tii^  l>i8trict  Court  has  jurisdiction  in  a  case  of  waf^es  against 
.4  ouij^u  Tefisel;  bat  whether  it  will  exercise  its  authority  in  a  {j^yen 
i\»vNC  u^^t^  wholly  within  its  judicial  discretion. 

*Vh^  crew  of  a  foreign  Tessel  should  be  discharged  from  their 
vxir  vtoi  whon  they  have  suffered  on  the  voyage  from  the  lack  of 
V«v*\:n  on;i^  that  the  nia£iter  failed  to  provide  as  required  by  the  laws 
%s  .  A\r  vvuntry^  and  are  entitled  to  recover  of  the  yessel  their  wages 
%,x^.  s^  im.^^:t«  sufferer!  for  lack  of  proper  food. 

N  \'.^vn\AVT\\  Lilvl  in  rem  by  the  crew  of  a  foreign 
\v  N '  'v\:  .ji  thoirtv!sch;\rce  fnMu  the  vessel  and  their  wages 
.,,.,.      v^\vs  iWr^i  i^i  t:x\r<r,iont  by  the  master. 

\      vV/   w   y    !^   A  AvJ  J/-,   WilUam  Widgery  Thomas^ 
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Mr>  Thomas  H.  Haskell  and  Mr.  Nathan  Webb^  proctors 
for  claimants. 

Fox,  J.  This  libel  is  instituted  by  the  second  mate, 
steward  and  all  the  seamen,  praying  to  be  discharged  from 
further  service  in  this  barque,  and  for  the  payment  of  their 
wages  on  account  of  a  short  allowance  of  provisions  on  a 
voyage  of  124  days  from  Alexandria,  Egypt,  to  this  port,  and 
also  on  account  of  ill  treatment  by  the  officers  of  the  ship. 

This  vessel  is  under  the  Swedish  flag,  hailing  from  Herno- 
sand  in  Sweden.  The  master  id  a  Swede ;  some  of  the  libel- 
lants  are  citizens  of  that  countr}',  while  others  are  subjects 
of  Denmark  and  Prussia.  Some  of  the  crew  were  shipped  at 
Hernosand,  and  some  in  New  York;  all  for  a  two  years'  voy- 
age, which  time  has  not  yet  expired,  and  until  the  vessel's 
return  to  Sweden. 

There  being  no  consul  or  other  representative  of  Sweden 
within  the  jurisdiction  of  this  Court,  upon  reading  the  libel, 
it  was  deemed  proper  to  grant  process  against  the  ship,  then 
in  the  harbor  of  Portland.  On  the  return  day,  the  master 
appeared  arid  presented  a  preliminary  objection  to  any  fur- 
ther proceeding  in  the  cause,  for  the  reason  that  the  ship 
was  a  foreign  vessel,  and  her  crew  must  be  taken  as  belong- 
ing to  the  nationality  of  her  flag,  and  that,  under  such  cir- 
cumstances, the  District  Court'should  not  interpose  in  a  con- 
troversy of  this  description  between  a  foreign  ship  and  her 
crew. 

In  all  differences  between  oflScers  and  crew  of  a  foreign  ves- 
sel, which  have  been  presented  to  this  Court,  the  Court  has 
heretofore,  in  every  instance,  declined  to  assume  jurisdiction 
whenever  there  has  been  within  the  district  any  representa- 
tives of  the  government  to  which  such  ship  belonged,  and 
has  invariably  remitted  to  such  representative  all  such  con- 
troversies for  his  determination.  In  all  such  cases,  the  Court 
has  recognized  the  rule  announced  by  the  Privy  Council  in 
The  Ninaj  L,  R.,  2,  P.  C,  38,  that  the  nationality  of  the  ves- 
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Bel  and  not  the  nationality  of  any  one  of  her  crew,  asking 
the  interposition  of  the  Court,  should  regulate  the  action  of 
the  Court.  And  all  of  the  crew  of  this  ship,  for  the  purpose 
of  this  investigation,  must  be  deemed  Swedish  subjects,  not- 
withstanding it  appears  that  some  of  them  are,  in  fact,  citi- 
zens of  other  nationalities. 

It  cannot  admit  of  question  that  the  District  Court,  unless 
restricted  by  some  treaty  stipulation,  has  jurisdiction  in  a 
case  for  wages,  against  a  foreign  vessel,  and  that  the  exercise 
of  such  jurisdiction  is  discretionary;  and  in  the  exercise  of 
such  discretion,  the  allegations  found  in  this  libel  require  of 
the  Court,  in  the  absence  of  any  Swedish  representative,  to 
investigate  the  cause  so  far  as  to  ascertain  whether  the  facts 
and  reasons  alleged  for  the  crew's  discharge  are  established 
by  the  evidence;  the  cause,  therefore,  was  allowed  to  proceed 
to  a  hearing,  and,  at  the  close  of  the  testimony  of  the  libel- 
lants,  the  attention  of  the  Court  was  first  called  to  the  thir- 
teenth article  of  the  treaty  between  Sweden  and  the  United 
States,  July  4, 1827,  8  U.  S.  Stat.,  p.  352.  By  this  article  it 
was  stipulated  "that  each  country  should  have  the  right  to 
appoint  consuls,  vice  consuls,  &c.,  in  the  commercial  ports 
and  places  of  the  other  country,"  and  that  such  consuls,  &c., 
'^shall  have  the  right  as  such  to  sit  as  judges  and  arbiters  in 
such  differences  as  may  arise  between  the  captain  and  crews 
of  the  vessel  belonging  to  the  nation  whose  interests  are  com- 
mitted to  their  charge  without  the  interference  of  the  local 
authorities." 

This  Court  is  bound  to  recognize  and  obey  this  provision 
of  the  treaty  as  completely  as  if  the  same  were  contained  in 
an  act  of  Congress ;  and  the  question  which  arises  is  whether, 
there  being  no  consul  or  other  oflBcer  of  Sweden  within  this 
jurisdiction,  the  nearest  being  a  vice  consul  at  Boston,  this 
Court  is,  by  this  provision  of  the  treaty,  debarred  from  exer- 
cising its  authority  in  the  present  case.  It  seems  quite  clear 
to  me  that  the  Court  is  not  thus  ousted  of  its  jurisdiction. 
The  purpose  of  this  provision  was  to  provide  proper  means 
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of  redress  for  the  parties  mentioned  in  the  treaty,  when 
difficulties  should  occur  between  them ;  and  it  was  certainly 
judicious  that  such  questions  should  be  decided  by  the  consul 
or  other  officers  of  their  respective  countries  conversant  with 
the  language  of  the  disputants,  and  who  may  well  be  supposed 
to  be  acquainted  with  the  laws  and  customs  which  should 
determine  their  respective  claims;  but,  whenever  the  parties 
are  in  such  a  position  that  they  cannot  obtain  the  services  of 
such  an  officer,  can  it  be,  that  it  was  the  design  of  the  treaty 
to  leave  them  remediless,  and  to  deprive  the  local  tribunal  of 
all  authority  to  afford  any  redress,  however  urgent  the  occa- 
sion may  be  therefor  ? 

If  a  Swedish  vessel  should  be  libelled  in  this  Court  for 
supplies  furnished  here  for  which  she  is  liable,  and  is  after- 
wards sold  by  decree  of  the  Court,  can  it  be  that  the  crew, 
by  this  provision  of  the  treaty,  are  prohibited  from  proceed- 
ing for  the  recovery  of  their  wages  against  the  surplus  which 
may  remain  in  the  registry,  and  that  the  Court  cannot  decree 
the  payment  therefrom  of  their  respective  claims  for  wages, 
but  must,  if  claims  of  subordinate  rank  are  presented  by  our 
own  citizens,  allow  such  claimants  to  absorb  the  surplus 
without  power  to  afford  the  seamen  any  redress? 

I  hold  that  a  court  of  admiralty  would  require  in  a  treaty 
the  most  positive,  absolute  prohibition  against  assuming  juris- 
diction in  such  a  case,  and  would  insist  on  language  which 
would  not  admit  of  any  doubtful  signification,  before  it  would 
acknowledge  that  its  authority  to  protect  the  seamen  was 
thus  abrogated.  If  in  any  case  the  power  still  remains  in  the 
court,  and  it  has  authority  to  act  when  there  is  no  consul 
within  its  jurisdiction,  the  authority  must  exist  in  all  such 
cases;  and  it  is  only  a  question  of  judicial  discretion,  whether 
the  circumstances  of  any  case  are  such  as  to  require  the  court 
to  interpose  and  take  cognizance  of  the  dispute. 

The  Amalia  sailed  from  Hernosand  the  fourteenth  of  July 
for  Lisbon,  and  from  thence  to  New  York,  where  she  arrived 
November  twenty-fourth.    Five  of  the  crew  there  deserted, 
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and  some  of  the  libellants  were  shipped  in  tl  eir  places. 
December  fifteenth,  she  sailed  from  New  York  for  Alexandria 
arriving  at  Gibraltar  January  twenty-ninth,  remained  there 
three  days  and  reached  Alexandria  February  twenty-seventh, 
sailed  for  this  port  April  twenty-third,  arriving  at  Gibraltar 
June  ninth,  from  whence  she  sailed  on  the  twelfth,  reaching 
this  place  August  twenty-fifth,  being  forty-seven  days  from 
Alexandria  to  Gibraltar,  and  seventy-four  from  Gibraltar  to 
Portland. 

The  law  of  Sweden  regulates  the  supplies  for  a  ship's  crew, 
and,  at  the  time  of  shipment,  a  small  book  is  furnished  each 
man,  in  which  is  entered  an  abstract  of  the  Swedish  law,  and 
also  the  terms  of  his  contract ;  and  all  payments  made  to  him 
in  the  course  of  the  voyage  are  required  to  be  entered  thereon, 
a  practice  which  might  well  be  adopted  in  our  merchant  ser- 
vice. From  this  book  it  appears,  that  each  of  the  ship's  crew 
is  entitled  to  one  and  a  half  pounds  of  salt  beef  daily  for 
three  days,  and  three-quarters  of  a  pound  of  salt  pork  daily 
for  the  other  four  days  in  the  week,  together  with  eight 
pounds  of  bread,  half  a  pound  of  wheat  flour,  three-quarters 
of  a  pound  of  butter  or  ten  cubic  inches  of  olive  oil,  and 
three-quarters  of  a  pound  of  sugar  or  one  pound  of  molasses 
per  week  ;  nine  pints  of  water  per  day  are  also  required ;  tea  or 
coffee,  barley  for  soups,  and  other  small  stores  are  to  be  pro- 
vided, about  which  there  is  no  complaint  of  any  deficiency  ; 
when  in  harbor,  a  pound  and  a  half  of  fresh  meat  may  twice 
a  week  be  substituted  for  the  salted,  and  soup  is  to  be  fur- 
nished twice  a  week  from  fresh  meat  when  in  port. 

When  this  vessel  left  Hernosand  July  twelfth,  she  was  fur^ 
nished  with  all  the  provisions  required  by  Swedish  laws, 
amongst  which  were  thirteen  barrels  of  salted  meats.  She 
reached  New  York  December  15,  1879,  and,  as  the  master 
states  in  his  testimony,  they  then  had  left  about  a  barrel 
and  a  half  of  beef  with  a  like  quantity  of  pork,  having  in  five 
months  consumed  ten  barrels  of  salted  meat,  or  at  the  rate  of 
two  barrels  a  month.     In  his  answer,  the  master  states  that, 
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when  he  sailed  from  New  York  for  Alexandria,  three  barrels 
of  beef  and  three  of  pork  were  on  board.  The  voyage  from 
New  York  to  Alexandria  occupied  seventy-five  days ;  they 
remained  in  that  port  fifty-four  days ;  the  master  there  pro- 
cured 360  pounds  of  fresh  meat,  all  of  which  was,  without 
question,  consumed  before  leaving  that  port ;  from  thence  to 
Alexandria  the  time  was  forty-five  days.  It  is  not  disputed 
that  soon  after  leaving  New  York  the  master  ordered  the 
steward  to  allow  the  crew  but  three-quarters  of  a  pound  of 
salt  beef  per  day,  instead  of  the  legal  allowance  of  one  and  a 
half  pounds  for  three  days  in  the  week.  The  men  were  thus 
cut  short  of  one-half  of  the  quantity  to  which  they  were 
entitled.  They  admit  that  this  was  enough  for  their  dinners, 
but  that  nothing  was  left  for  breakfast.  When  they  dis- 
covered that  they  had  thus  been  restricted,  there  was  "con- 
siderable grumbling,"  but  the  quantity  of  beef  was  never 
increased. 

Allowing  but  three-fourths  of  a  pound  of  beef  or  pork  per 
day  to  each  man  on  the  voyage  from  New  York  to  Alex- 
andria and  back  to  Gibraltar,  there  could  not  have  been  more 
than  300  pounds  of  salted  meat  remaining  wheii  the  vessel 
sailed  from  that  port.  The  master  was  informed  by  the  stew- 
ard that  they  had  but  this  quantity,  and  that  more  provisions 
would  be  requisite  ;  and  he  swore  he  would  not  purchase  any, 
but  would  trust  to  meeting  at  sea  some  ships  from  which  their 
necessities  would  be  supplied  if  the  occasion  arose.  The 
master  insisted  he  was  not  aware  of  the  scanty  supply.  It 
certainly  was  the  duty  of  the  master  of  such  a  vessel,  before 
sailing  on  an  Atlantic  voyage,  to  ascertain  the  amount  of  his 
provisions  on  board ;  and  he  is  to  be  held  chargeable  with 
like  consequences  as  if  he  had  actual  knowledge  thereof,  even 
if  the  Court  were  satisfied  with  his  denial.  The  statement 
of  the  steward  is  corroborated  by  that  of  the  second  mate 
and  others  of  the  crew,  and  the  Court  entertains  no  doubt, 
that  the  master  well  knew  the  quantity  with  which  he  sailed. 
Shortly  after  leaving  Gibraltar,  their  allowance  was  reduced 
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to  half  a  pound  of  salted  meat  per  day,  and  was  gradually 
diminished,  until  for  the  last  three  weeks  they  had  but  three- 
quarters  of  a  pound  of  beef  and  the  same  amount  of  pork  per 
week. 

To  supply  their  necessities,  the  crew  sometimes  caught 
fish,  the  bonitas.  When  fresh  they  were  proper  food ;  but 
at  times  none  could  be  taken,  and  the  steward  would  then 
make  soup  of  these  fish  which  had  been  hung  up  to  dry  or  put 
in  the  old  beef  pickle.  These  fish  soon  spoiled,  were  utterly 
unfit  for  food,  and  were  only  used  by  the  crew,  because  of 
their  necessitous  condition. 

The  latter  part  of  the  voyage  there  was  a  deficiency  of 
water ;  but  the  master  took  on  board  at  Gibraltar  more  than 
was  required  by  the  Swedish  law  for  the  contemplated 
voyage.  The  sugar  and  molasses  also  fell  short ;  but  115 
pounds  of  sugar  were  purchased  at  Alexandria,  and  25 
pounds  of  molasses  at  Gibraltar,  which  were  more  than  were 
requisite  for  the  crew's  allowance,  protracted  as  was  the 
voyage,  if  these  articles  had  not  been  wasted  or  otherwise 
wrongfully  disposed  of.  After  leaving  Alexandria,  there  was 
neither  butter  nor  oil.  At  that  port  the  master  purchased  a 
small  quantity  of  oil,  which  the  men  would  not  use  on  account 
of  its  alleged  poor  quality.  The  master,  therefore,  sailed 
from  that  port  without  obtaining  either  of  these  articles.  In 
this  respect,  he  was  in  fault,  as  he  should  have  complied  with 
the  laws  of  his  country,  and  obtained  either  oil  or  butter, 
that  the  crew  might  have  the  same,  if  they  should  afterwards 
require  it. 

At  Alexandria,  1100  pounds  of  shipbread  were  procured, 
600  or  700  pounds  of  which,  as  the  master  states,  were  on 
hand  when  they  left  Gibraltar.  The  latter  part  of  the  voyage, 
the  crew  were  allowed  one  or  two  biscuits  per  day,  less  than 
half  the  quantity  to  which  they  were  entitled  by  the  Swedish 
law.  By  the  laws  of  this  country,  sixty  pounds  of  bread 
for  each  man  is  required  to  be  stowed  under  deck  before  sail- 
ing upon  an  ocean  voyage ;  and  the  amount  on  board  the 
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Amalia  was  in  excess  of  the  requirements  of  our  law.  Her 
voyage  was  much  protracted,  and  700  pounds  of  bread 
would  ordinarily  afford  a  crew  of  nine  men  an  allowance  of 
eight  pounds  per  week  on  a  voyage  from  Gibraltar  to  Port- 
land. Such  a  voyage,  at  this  season  of  the  year,  usually 
takes  from  forty-five  to  fifty  days ;  but  with  so  foul  a  ship,  I 
think  the  master  of  the  Amalia  had  no  right  to  expect  a 
passage  of  less  than  sixty  days,  or  about  two  months.  On 
her  voyage  to  New  York,  the  crew  consumed  two  barrels  of 
beef  or  pork  per  month ;  and  this  master  undertook  to  make 
his  passage  from  Gibraltar  to  Portland  with  not  more  than 
one  and  a  half  barrels  on  board,  having  no  reason  to  suppose 
•that  his  passage  would  be  less  than  sixty  days,  in  which 
time,  if  the  crew  were  supplied  as  on  the  voyage  to  New 
York,  800  pounds  of  salted  meat  would  have  been  con- 
sumed by  them ;  or,  if  the  requirements  of  the  Swedish 
law  were  to  be  observed,  about  500  pounds  would  have 
been  requisite. 

It  thus  appears  that  there  was  a  great  and  inexcusable 
deficiency  in  the  supply  of  salt  provisions  when  this  vessel 
left  Gibraltar.  This  was  something  more  than  an  accidental 
mistake  or  error  of  judgment  on  the  master's  part,  in  thus 
setting  sail  on  this  voyage  with  short  supply,  endangering 
the  safety  of  his  ship  and  his  crew,  intending  to  speak  some 
vessel  and  obtain  provisions  from  her  if  in  need. 

It  is  urged  that  the  true  test  for  the  Court  to  adopt,  in 
deciding  upon  the  question  of  the  discharge  of  the  crew 
from  their  obligations  to  this  ship,  is  whether  there  is  reason 
to  apprehend  that  they  may  again  be  subjected  to  a  like  con- 
dition of  things  if  they  remain  in  her  service.  But,  in  the 
opinion  of  the  Court,  such  is  not  the  sole  or  principal  ques- 
tion upon  which  the  rights  of  these  men  must  depend.  There 
can  be  but  little  doubt  that  hereafter  the  master  will  provide 
aU  that  is  requisite  for  such  a  voyage,  and  that  his  crews 
will  escape  the  sufferings  these  men  have  been  subjected  to. 
The  matter  here  for  consideration  is  not  the  future  con- 


414  DISTRICT    COURT, 

The  Amalia. 

duct  of  the  master,  but  what  are  the  legal  rights  of  the 
libellants,  and  whether  on  the  present  voyage  they  have  been 
so  treated  by  the  master  as  to  require  the  Court  to  discharge 
them  from  further  service. 

When  this  vessel  sailed  from  Gibraltar  with  so  inadequate 
a  supply  of  provisions,  the  master  knew  that  he  was  acting 
both  in  violation  of  the  laws  of  his  country  and  in  breach  of 
his  contract  with  the  libellants.  For  some  cause,  he  was 
willing  thus  to  act ;  and  in  so  doing  was  seriously  endanger- 
ing the  safety  of  the  ship  and  cargo,  as  well  as  the  lives  of 
all  on  board.  At  that  season  of  the  year,  in  the  condition 
in  which  his  ship  then  was,  the  chances  were  all  against  their 
reaching  their  port  of  destination  before  their  provisions 
were  exhausted ;  and  to  this  risk,  he  voluntarily  subjected 
all  on  board,  trusting  that  some  passing  vessel  might  supply 
their  needs.  The  result  of  his  conduct  has  been  that,  to 
prolong  their  lives,  the  crew  on  some  days  have  been  com- 
pelled to  subsist  on  decayed  fish,  while  on  other  days  they 
have  been  wholly  deprived  of  every  kind  of  meat,  or  it  has 
been  doled  out  to  them  in  so  small  a  quantity  as  to  be  almost 
an  aggravation  of  their  miseries.  Some  of  the  crew  have 
been  and  still  are  afflicted  with  one  of  the  worst  diseases 
that  seamen  can  be  subjected  to,  scurvy,  their  physician  tes- 
tifying that  they  are  not  now,  and  will  not  be  for  some  time 
in  a  condition  to  do  duty  on  an  ocean  voyage ;  and  all  must 
have  been  necessarily  much  reduced  in  strength  by  their 
sufferings  occasioned  by  the  master's  neglect.  This,  therefore, 
is  no  ordinary  breach  of  a  contract  with  his  crew  by  the 
master  of  a  ship,  but  is  of  a  most  flagrant  character,  with- 
out the  slightest  justification,  occasioning  the  crew  very 
great  suffering  and  endangering  their  lives.  If  under  any 
circumstances,  a  court  of  admiralty  would  be  justified  in 
exonerating  a  crew  from  further  service  under  their  contract, 
it  is  difficult  to  imagine  a  case  where  more  cogent  reasons 
could  be  found  for  such  action  of  the  Court  than  are  here 
presented. 
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It  is  claimed  that  the  master  treated  his  crew  with  cruelty 
and  harshness,  and  that  he  assaulted  one  or  more  of  them. 
It  is  sufficient  to  remark  that  the  Court  does  not  find  that 
the  evidence  sustains  this  charge.  Another  allegation  is 
that  the  first  mate  abused  the  men,  and  that,  were  they  to 
remain  on  board,  in  all  probability  they  would  again  be  sub- 
ject to  like  treatment  from  that  officer.  The  evidence  dis- 
closes that  on  one  occasion  the  mate  did  strike,  with  a  belay- 
ing-pin,  one  of  the  seamen  on  his  head,  inflicting  a  serious 
wound  on  the  man's  scalp,  and  that  at  another  time  another 
of  the  crew  was  struck  by  him  with  a  bucket  upon  the 
shoulders.  On  both  of  these  occasions,  the  seamen  were  in 
fault  and  merited  moderate  chastisement ;  but  the  Court  can- 
not justify  the  use  of  such  instruments  as  the  mate  employed 
for  this  purpose.  On  both  occasions  the  master  was  on 
board,  and  he  does  not  appear  to  have  taken  any  measures 
to  restrain  the  mate's  violence,  although  he  was  aware  of 
the  quarrels. 

From  all  the  testimony,  I  conclude  that  the  mate  is  passion- 
ate, inclined  to  quarrel  with  his  men,  and  ready  to  inflict  pun- 
ishment upon  them,  without  much  regard  for  the  dangerous 
nature  of  the  instrument  employed  by  him,  and  that  the 
master  did  not  discharge  his  duty  to  his  crew  by  protecting 
them  from  such  assaults.  I  fear  the  crew  may  well  expect 
such  treatment  hereafter  from  the  mate,  in  case  of  any  mis- 
understanding between  them,  and  that  it  is  desirable  that 
they  should  no  longer  be  exposed  to  danger  at  his  hands ; 
but  I  have  grave  doubts,  whether,  from  all  that  appears  in 
evidence  as  to  the  mate's  misconduct,  I  should  for  that  cause 
be  justified  in  discharging  the  entire  crew,  even  if  I  should 
release  those  who  have  suffered  from  his  assaults.  I  prefer 
to  rest  my  decision  upon  the  misconduct  of  the  master  in 
sailing  from  Gibraltar  with  such  great  lack  of  the  provisions 
required  by  the  laws  of  his  country  for  the  support  of  his 
men.  For  this  cause,  they  are  declared  entitled  to  their 
discharge  and  to  be  paid  the  balance  of  their  wages  due  to 
them  at  the  time  they  left  the  ship. 
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It  is  further  claimed  in  the  libel  that  they  are  entitled  to 
recover  damages  for  having  been  upon  short  allowance.  The 
master  having  broken  his  contract  with  the  libellants,  and 
they  having  been  injured  thereby,  they  should  be  indemnified. 
In  such  cases  seamen  have  always  received  some  compensa- 
tion. 

One  month's  extra  pay  is  decreed 

tp  each  of  the  libellants. 


THE  FREDDIE  L.  PORTER. 

Sbptbmbeb,  1880. 
(Affirmed  on  appeal,  8  Fed.  Rep.,  170.) 

1.  Courts  of  Admiralty  are  inclined  to  accept  the  statements  of  the 
crew  as  to  the  management  of  their  own  vessel  in  preference  to  the 
account  given  by  persons  on  board  another  vessel. 

2.  A  vessel  ranninisr  f ree^  in  a  clear  night,  under  a  three  knot  breeze, 
upon  a  smooth  sea,  is  bound  to  keep  clear  of  an  approaching  vessel 
close-hauled  with  lights  properly  set. 

8.  In  cases  of  collision,  when  there  is  a  great  conflict  of  testimony, 
courts  of  admiralty  are  governed  by  such  undisputed  leading  facts 
as  exist  in  the  case. 

4.  In  such  caseSy  when  the  injured  vessel  is  abandoned  and  afterward 
lost,  it  is  sufficient  to  prove  that,  at  the  time,  her  condition  appeared 
desperate. 

5.  Admissions  of  a  crew  of  a  colliding  vessel,  made  after  the  collision, 
are  of  little  weight  in  determining  disputed  facts. 

6.  Damages  in  cases  of  collision  where  the  injured  vessel  is  with- 
out fault  and  is  totally  lost,  and  was  employed  in  performing  an  exist- 
ing contract,  may  include  both  the  value  of  the  vessel  and  the  net 
amount  her  owners  would  have  received  for  the  completion  of  the 
contract  from  the  time  of  loss. 

In  Admiralty.  Libel  in  rem  by  the  owners  of  the  sloop 
Hope  against  the  schooner  Freddie  L.  Porter,  for  damages 
sustained  in  the  loss  of  their  vessel  by  collision  with  the 
schooner  off  Thatcher's  Island. 
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Mr,  Washington  Grilhert^  proctor  for  libellants. 

Mr,  Thomas  H,  Haskell  and  Mr.  Nathan  Webh^  proctors 
for  claimants. 

Fox,  J.  This  collision  took  place  about  half-past  nine  on 
the  evening  of  the  fourteenth  of  July  last,  about  three  miles 
south-east  of  Thatcher's  Island.  The  Freddie  L.  Porter  is  a 
three-masted  schooner,  of  349  tons,  and  was  light,  bound  from 
Boston  into  the  Kennebec  river  for  a  cargo  of  ice.  The 
Hope  is  a  flat-bottomed,  centre-board  sloop,  forty-two  tons, 
was  loaded  with  stone  and  bound  from  Cape  Cod  to  Boston. 

Upon  some  matters,  there  is  more  than  the  usual  conjdict 
of  testimony  between  the  crews  of  the  respective  vessels,  and 
the  Court  has  found  great  difficulty  in  arriving  at  a  satisfac- 
tory conclusion  upon  the  questions  thus  in  controversy. 
Three  of  the  crew  of  the  Hope  are  Swedes,  one  is  a  Russian, 
but  they  all  understood  our  language,  and  were  present 
in  Court  as  witnesses.  All  the  witnesses  in  behalf  of  the 
Freddie  L.  Porter  are  Americans.  The  witnesses  on  both 
sides  appeared  to  be  of  more  than  ordinary  intelligence  of  per- 
sons in  their  position ;  and  all  but  the  mate  of  the  schooner 
gave  their  testimony  frankly,  and  without  any  apparent  bias 
or  prejudice  ;  and  the  Court  discovered  nothing  in  the  appear- 
ance or  behavior  of  the  other  witnesses  on  either  side,  which 
should  cause  any  distrust  of  their  statements. 

There  are  some  matters  upon  which  both  parties  agree  ; 
and  these  afford  considerable  assistance  to  the  Court  in  dis- 
posing of  the  cause.  It  is  admitted  by  both  sides  that  it  was 
a  clear  moonlight  night ;  that  there  was  but  very  little 
sea;  that  there  was  about  a  three-knot  breeze,  the  wind 
being  S.  W.  by  S.,  or  S.  S.  W.,  and  that  eacli  vessel  had  in 
place  the  lights  required  by  law.  It  is  also  conceded  that 
the  schooner  was  running  free,  wing  and  wing,  and  that  at 
the  time  of  collision  the  sloop  was  close-hauled,  on  her  star- 
board tack.     Upon  such  a  state  of  facts,  unless  the  sloop  had 

shortly  before  that  changed  her  course,  there  can  be  no  ques- 
28 
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tion,  if  a  collision  occurred,  that  the  schooner  would  be  in 
fault ;  and  it  is,  therefore,  claimed  in  the  schooner's  behalf, 
that  just  before  the  collision,  the  sloop  did  change  her  course 
from  the  port  to  the  starboard  tack,  and  thereby  run  across 
the  schooner's  bow  and  caused  the  collision.  The  mate  and 
two  men  were  on  the  schooner's  deck  ;  the  mate,  as  he  says, 
being  on  the  lookout,  he  not  being  willing  to  leave  that  duty 
to  the  seamen,  as  they  had  joined  the  vessel  that  day,  and  he 
had  had  no  experience  of  their  capacity. 

The  testimony  of  the  mate  is,  that  when  he  first  discovered 
the  sloop,  she  was  ahead  from  an  eighth  to  a  sixteenth  of  a 
mile  off ;  that  he  saw  both  of  her  lights,  and  that  she  was 
then  on  her  port  tack,  heading  W.  by  N. ;  the  schooner 
heading  N.  E.  by  N. ;  that  he  ordered  the  schooner's  wheel 
hard-a-port,  which  was  done,  and  he  then  saw  the  sloop's 
port  light  three  points  on  their  port  bow;  that  the  wheel  was 
then  righted,  and  the  schooner  put  on  her  course,  about  E. 
N.  E. ;  that,  between  the  time  he  first  saw  the  lights  and  the 
time  he  shut  in  the  green  light,  she  may  have  gone  one  or 
two  hundred  yards ;  that  he  then  ran  aft  to  slack  the  boom- 
tackle  and  let  the  mainsail  over,  but,  when  he  had  gone 
thirty  or  forty  feet,  he  turned  round  and  saw  the  sloop  had 
tacked ;  saw  her  green  light ;  gave  orders  to  port  the  wheel 
again,  which  order  was  complied  with  ;  they  were  then  going 
about  a  knot  and  a  half;  that  he  looked  over  the  schooner's 
bow,  but  saw  no  one  on  the  sloop's  deck  and  heard  no  hail 
from  her. 

The  two  seamen  who  were  on  the  mate's  watch  have  not 
been  examined  as  witnesses,  as  they  deserted  the  schooner 
on  the  next  day  after  her  arrival.  The  testimony  of  the 
mate  of  the  schooner  is  that,  when  he  first  discovered  the 
sloop,  he  saw  both  of  her  lights,  and  she  was  on  her  port 
tack  on  u  course  from  which  no  danger  could  arise,  and  that 
she  held  this  course  up  to  the  time  he  left  the  lookout  to  run 
aft;  that  after  going  only  thirty  or  forty  feet,  and  before 
reaching  the  boom-tackle,  he  turned  and  looked  forward  and 
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found  that  in  this  short  space  of  time  the  sloop  had  come 
about  on  the  other  tack,  so  that  her  green  light  was  visible. 
Some  testimony  has  been  offered  from  parties  quite  com- 
petent to  give  an  opinion,  that  it  was  possible  for  this  sloop 
under  the  circumstances  to  have  completed  her  tack  in  this 
short  time ;  but  this  is  denied  by  other  witnesses,  equally 
qualified ;  and  the  doubt,  which  was  entertained  and  expressed 
at  the  hearing  upon  this  point,  has  not  been  entirely  removed 
from  the  mind  of  the  Court. 

The  mate  says :  "The  sloop  was  ahead  of  us  when  we  first 
saw  her.  She  was  standing  W.  by  N.  as  he  judged,  from 
one-eighth  to  one-sixteenth  of  a  mile  distant.  The  schooner 
was  heading  N.  E.'  by  N.  I  then  saw  both  lights  of  the 
sloop.  The  schooner's  course  was  changed  to  E.  N.  E.  when 
we  shut  in  the  sloop's  green  light." 

This  statement,  in  the  opinion  of  the  Court,  is  incredible, 
as  it  is  admitted  the  sloop's  lights  conformed  to  the  act  of 
Congress.  The  sloop  being  ahead,  one-eighth  to  one-sixteenth 
of  a  mile  distant,  the  starboard  or  green  lights  of  the  sloop 
would  not  be  visible  on  board  the  schooner,  as  all  of  the 
forward  part  of  the  sloop,  with  the  inboard  screen,  would 
intervene  between  the  green  light  and  the  schooner.  The 
answer  does  not  sustain  this  statement  of  the  mate,  as  the 
allegation  there  found  is  ''that  the  mate  discovered  the  red 
light  of  a  vessel  crossing  the  schooner's  bows."  No  sugges- 
tion is  made  that  both  lights  of  the  sloop  were  ever  seen  at. 
the  same  time  from  the  schooner. 

There  were  two  men  on  the  deck  of  the  Hope,  their  watch 
beginning  at  eight  o'clock;  one  of  them  kept  the  wheel 
from  eight  to  nine,  the  other  being  on  the  lookout ;  at  nine^ 
they  changed  positions ;  the  man  at  the  wheel  testifies  that 
he  tacked  a  few  minutes  after  nine ;  before  that  they  were 
on  the  port  tack,  and  afterwards  continued  on  the  starboard 
tack  until  the  time  of  collision ;  that  he  saw  the  time  by 
the  clock,  which  was  alongside  of  the  binnacle ;  that  he  saw 
the  schooner  when  he  was  on  the  watch,  and  also  after  he 
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took  the  wheel;  that  the  sloop  was  close-hauled,  and  the 
schooner  was  coming  right  toward  us ;  that  he  twice  made 
outcries,  and  the  man  on  the  lookout  also  hailed  the  schooner 
but  they  got  no  reply ;  that  when  he  made  the  last  tack, 
they  were  about  a  couple  of  miles  to  the  leeward  of  the 
schooner ;  that  the  schooner  struck  them  with  her  cutwater, 
breaking  in  two  deck-plank  and  two  on  her  side.  The 
schooner's  jib-boom  went  through  the  mainsail  of  the  sloop, 
and  her  stern  was  pressed  down  under  water  so  that  the 
witness  was  knocked  overboard  and  the  water  rushed  into 
the  cabin  and  hold.  On  cross  examination  lie  stated  that  he 
took  the  wheel  at  just  nine,  and  had  been  there  but  a  few 
minutes  when  he  tacked ;  that  he  made  but  one  tack  while 
at  the  wheel,  and  had  been  there  about  half  an  hour  when 
the  collision  occurred.  Sunmau,  the  other  seaman  who  was 
on  the  sloop's  deck,  says  that  they  had  been  on  the  starboard 
tack  twenty-five  or  thirty  minutes  before  the  collision,  and 
that  he  was  on  the  lookout  all  the  time.  There  are  two 
other  witnesses  from  the  sloop,  who  testify  that  they  were 
called  on  deck  by  the  hail  from  their  vessel,  and  that,  when 
they  came  on  deck,  the  schooner  was  quite  near  and  the 
collision  was  in  a  very  short  time. 

The  statement  of  the  mate  of  the  schooner,  that  the  sloop 
thus  tacked  just  before  the  collision  and  was  thereby  the 
guilty  party,  is  thus  directly  contradicted  by  the  two  men 
who  were  at  the  time  on  the  sloop's  deck,  and  who  swear 
that  they  tacked  twenty-five  minutes  before  the  collision. 
These  two  men  certainly  had  the  best  opportunity  to  know 
the  truth  of  this  matter,  and  courts  of  admiralty  are  gen- 
erally inclined  to  accept  the  statements  of  a  crew  as  to  the 
movements  of  their  own  ship,  rather  than  statements  coming 
from  those  on  board  the  other  vessel.  The  Empire  State^  1 
Bened.,  57.  The  Northern  Warrior,  1  Hask.,  814.  But  see 
The  Horteima,  ante,  141. 

The  probabilities  are  much  in  favor  of  the  sloop.  It  would 
hardly  be  expected  that  when  the  vessels  were  so  near  that 
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a  change  of  course  would  expose  them  to  danger,  that  those 
in  charge  of  the  sloop,  who  were  experienced  seamen,  would 
thus  willingly  expose  themselves  to  so  great  risk.  The  mate's 
statement,  as  to  the  change  of  course  by  the  sloop,  is  of  a 
suspicious  character ;  and,  as  before  intimated,  the  Court  is 
not  quite  satisfied  that  the  change  could  have  been  accom- 
plished while  the  mate  was  running  a  distance  not  exceeding 
fifty  feet.  I  believe,  however,  that  the  mate  testifies  truly, 
when  he  admits  that  he  saw  the  sloop  on  her  port  tack  ;  but 
I  fear  that  he  designedly  misrepresents  the  time  when  it 
occurred. 

The  mate  went  on  the  lookout  at  8  o'clock,  probably  saw 
the  Hope  shortly  after,  and  discovered  she  was  on  her  port 
tack.  There  were  other  vessels  in  the  vicinity,  and  I  sus- 
pect that  he  neglected  to  keep  watch  of  the  sloop,  and 
failed  to  mark  her  course,  and  did  not  notice  the  time  when 
she  tacked.  Through  his  neglect,  the  vessels  came  in  con- 
tact ;  and  in  excuse  of  his  negligence,  he  is  quite  ready  to 
insist  that  the  change  of  course  was  made  by  the  sloop, 
shortly  before  the  collision  rather  than  a  half  hour  previously, 
as  those  on  board  the  sloop  state  it  to  have  been. 

It  thus  becomes  a  question  of  time  merely,  how  long 
before  the  collision  the  sloop  changed  from  port  to  starboard, 
her  crew  insisting  that  twenty-five  minutes  had  elapsed, 
while  the  others  place  it  at  only  four  or  five;  probably 
neither  party  is  exactly  accurate ;  but  the  mate,  I  think,  in 
his  statement  has  much  reduced  the  time  which  elapsed, 
and  I  therefore  hold  that  when  the  sloop  went  about  on  the 
starboard  tack,  the  vessels  were  so  far  apart  that,  with  proper 
diligence  and  attention  by  those  in  charge  of  the  schooner, 
and  a  compliance  by  them  with  the  rules  of  navigation  as 
prescribed  by  Congress,  this  collision  would  not  have  taken 
place.  The  schooner  was  in  fault,  and  is  to  be  held  charge- 
able for  the  disaster. 

The  question  still  remains  as  to  the  extent  of  the  damages 
sustained  by  the  sloop.     Upon  this  there  is  a  much  greater 
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diversity  of  testimony  than  is  found  as  to  the  cause  of  the  col- 
lision. The  Court,  therefore,  must  adopt  the  rule  laid  down 
in  the  case  of  The  Great  Republic^  23  Wall.,  20,  that  "in 
cases  of  collision,  where  there  is  a  great  conflict  of  testi- 
mony, the  Court  must  be  governed  chiefly  by  undeniable 
and  leading  facts,  if  such  exist  in  the  case.'' 

In  the  present  case,  the  claimants  insist  that  but  little 
damage  beyond  tearing  her  mainsail  was  done  to  the  sloop ; 
that  before  the  vessels  came  in  contact,  her  crew,  from  cow- 
ardice, abandoned  her  to  her  fate,  all  but  one  climbing  on 
board  the  schooner  by  her  bob-stays,  and  that  he  escaped  in 
the  boat  and  rowed  up  in  her  alongside  the  schooner  and 
thus  came  on  board,  and  that  they  refused  to  return  to  her 
after  the  vessels  were  separated;  that  the  sloop  was  not 
leaking  badly,  as  her  crew  well  knew ;  that  the  cook  of  the 
schooner,  having  gone  on  board  the  sloop  to  lower  her  sails, 
afterwards  went  all  round  her  deck  and  into  the  cabin  and 
found  no  water  in  her;  and  that  two  of  the  crew  of  the 
sloop  went  to  her  in  their  boat  to  take  off  the  cook,  and  one 
of  them  went  down  into  the  cabin  at  the  time  and  brought 
away  a  large  amount  of  clothing;  and  the  master  of  the 
schooner  states  that,  when  the  crew  of  the  sloop  left  his 
vessel  in  their  boat,  they  rowed  off  in  the  direction  of  That- 
cher's Island  and  away  from  the  sloop  ;  and  that,  afterwards, 
for  more  than  an  hour  the  sloop's  mast  was  seen  by  those  on 
board  the  schooner. 

The  crew  of  the  sloop  all  testify  that  they  were  on  her  deck 
when  she  was  struck  by  the  schooner;  that  she  was  pressed 
down  so  that  the  water  came  up  on  deck  as  high  as  their  arm- 
pits, pouring  into  the  cabin  and  hold ;  that  her  planks  \^ere 
crushed  in,  and  the  water  poured  into  her  in  a  large  stream ; 
and  that  the  three  onl}'-  abandoned  her  and  went  on  board 
the  schooner,  when  they  found  the  sloop  in  a  sinking  condi- 
tion ;  that  they  took  with  them  at  that  time  all  the  clothing 
which  was  saved  ;  and  that  when  they  went  in  the  boat  to  the 
sloop  to  bring  off  the  cook  of  the  schooner,  neither  of  the 
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men  left  the  boat,  and  no  clothing  was  taken  at  that  time 
from  the  sloop's  cabin  ;  and  finally,  that,  when  they  all  left 
the  schooner  in  their  boat,  they  rowed  near  the  sloop,  saw 
that  her  deck  was  under  water  and  remained  near  her  for 
about  twenty  minutes,  when  she  sank ;  and  this  is  sworn  to 
have  been  her  fate  b}^  all  four  of  her  crew. 

While  these  conflicts  are  so  great  that  it  is  impossible  to 
reconcile  the  statements,  there  are  other  facts  which  go  far 
to  establish  the  claim  that  the  sloop  was  so  greatly  injured 
that  she  became  a  total  loss. 

The  schooner  was  more  than  eight  times  as  large  as  the 
sloop,  and  was  sailing  somewhat  faster.  She  was  high  out  of 
water,  while  the  sloop's  deck  was  nearly  on  a  level  with  it. 
The  chain  bobstay  of  the  schooner  was  parted  at  the  time 
near  the  cutwater,  and  her  topmast  was  broken,  so  that  it 
came  down  with  the  topsail ;  so  great  damage  could  not  have 
been  sustained,  unless  these  vessels  had  come  together  with 
considerable  violence  ;  and  it  is  unreasonable  to  suppose  that 
the  schooner  was  the  only  sufferer.  It  is  much  more  likely 
that  this  small  low  craft  was  crushed  down  by  the  larger 
vessel,  and  that  her  weight,  when  thrown  upon  the  sloop, 
must  have  forced  her  under  water,  broken  in  her  deck  and 
sides  as  stated  by  her  crew,  causing  her  to  leak  badly.  It  is 
possible  that  the  leak  might  have  been  stopped  so  that  she 
could  have  been  taken  into  Rockport ;  but  the  wind  was  in 
an  opposite  direction ;  her  mainsail  was  useless,  and  if  she 
had  run  before  the  wind,  she  must  have  gone  to  sea,  instead 
of  making  a  harbor. 

That  she  was  in  a  sinking  condition  and  soon  afterwards 
went  down,  being  heavily  loaded  with  stone,  may  well  be 
inferred  from  the  fact  that  there  is  no  evidence  of  her  having 
been  seen  by  any  one  since  that  night,  although  the  place  of 
the  disaster  was  one  where  vessels  are  constantly  passing. 

In  The  Rebecca,  1  B.  &  H.,  347,  Judge  Betts  held  that 
'*when  a  vessel  injured  by  a  collision  is  abandoned  by  her  crew 
and  afterwards  lost,  it  is  enough,  in  an  action  for  her  value, 
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to  prove  that  her  condition  at  the  time  appeared  to  be  des- 
perate." Applying  this  rule  to  the  present  case,  the  libellants 
have  established  their  right  to  recover  the  value  of  their 
vessel. 

In  arriving  at  this  conclusion,  I  have  attached  little  or  no 
importance  to  the  great  mass  of  testimony  introduced  in  the 
case,  relating  to  conversations  had  with  the  crew  of  the  sloop 
after  the  accident.  This  description  of  testimony,  although 
often  proved  in  actions  for  collision,  has  in  most  cases  been 
held  by  the  Court  to  be  entitled  to  little  weight  in  determin- 
ing disputed  questions  of  facts  appertaining  to  the  navigation 
of  the  respective  vessels.     The  Empire  State,  1  Bened.,  64. 

Decree  for  libellants,    Albert  Marwick  appointed  assessor. 


In  December  the  assessor  filed  his  report  fixing  the  value 
of  the  sloop  Hope  at  $950,  and  the  net  value  of  the  contract 
under  which  she  was  employed  at  $450,  and  allowed  both 
sums  as  damages  amounting  to  $1,400,  with  interest  from 
such  date  as  the  court  might  order. 

To  so  much  of  the  report  as  allowed  the  value  of  the  con- 
tract under  which  the  Hope  was  employed  at  the  time  of  loss 
as  damages,  the  claimants  excepted. 

The  exceptions  were  argued  and  the  cause  continued  for 
advisement  until  an  opinion  was  read. 

Februaby,  1881. 

Fox,  J.  The  report  finds  that,  at  the  time  of  her  loss, 
the  Hope  was  employed  in  carrying  stone  for  the  season 
by  a  verbal  contract,  and  that  at  the  close  of  the  season,  her 
owners  would  have  received  $460  for  their  proportion  of  the 
net  earnings  from  the  date  of  the  loss.  The  value  of  the 
Hope  is  fixed  at  $950,  and  these  two  sums,  amounting  to 
$1400,  are  allowed  by  the  assessor  as  damages  sustained  by 
her  owners  from  the  collision  with  interest  from  such  date  as 
the  court  may  deem  equitable. 
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An  exception  is  taken  to  the  allowance  of  $450  for  the 
owners'  share  of  her  earnings  under  the  contract  for  her 
employment  from  the  date  of  the  loss  to  the  close  of  season. 

In  cases  of  a  partial  loss  of  the  vessel  by  collision,  the  author- 
ities, both  in  England  and  this  country,  at  the  present  day 
agree  in  allowing  as  damages  against  the  wrong-doer,  the  profits 
which  would  have  accrued  from  a  beneficial  charter.  One 
of  the  latest  is  The  Consett^  L.  R.,  5  P.  Div.,  229,  decided  in 
June,  1880,  by  Sir  Robert  Phillimore.  She  was  in  ballast  on 
a  voyage  from  Antwerp  to  Montreal  to  load  a  cargo  of  grain. 
The  collision  occured  October  10th,  and  she  was  compelled 
to  put  into  Queenstown  for  repairs.  The  charter  was  a 
profitable  one,  and  the  owners  of  the  ship  did  not  abandon 
it  until  it  became  apparent  that  the  ship  could  not  be  repaired 
in  season  to  resume  her  voyage  and  perform  her  charter. 
The  court  decided  that  the  abandonment  of  the  charter  was 
justifiable,  and  that  the  profit  of  the  charter,  being  thereby 
lost,  was  damage  for  which  the  appellants  were  liable.  At 
the  time  of  the  collision,  the  ship  was  not  carrying  any 
freight,  but  she  was  bound  in  ballast  to  a  port  where  she  was 
to  receive  a  cargo  on  board,  and  transport  the  same  to  Europe, 
and  by  so  doing  would  have  made  a  profitable  voyage. 
There  was  the  contingency,  in  the  first  place,  of  her  ever 
reaching  Montreal ;  and,  in  the  second  place,  of  her  charterer 
being  ready  to  furnish  her  with  a  cargo  in  accordance  with 
their  agreement ;  and  lastly,  whether  she  would  accomplish 
the  homeward  voyage,  and  earn  her  freight ;  but  the  admir- 
alty court  held  that,  notwithstanding  such  contingencies,  the 
loss  of  the  profit  from  the  charter  by  reason  of  the  collision 
was  so  direct  and  certain,  that  the  guilty  party  was  charge- 
able for  the  loss  thus  sustained  from  his  negligence,  the 
vessel  being  sunk  and  a  total  loss. . 

This  principle  has  not  always  received  the  approval  of  the 
English  admiralty  court.  In  1849,  in  The  Columbus^  3  W. 
Rob.,  164,  Dr.  Lushington  said :  "Suppose,  for  instance,  that 
this  vessel  had  been  an  East  Indiaman,  bound  on  her  outward 
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voyage  to  the  East  Indies  with  a  valuable  cargo  on  board, 
for  the  transportation  of  which,  not  only  would  the  owners 
be  entitled  to  a  large  amount  of  freight,  but  the  master  might 
be  entitled  to  considerable  contingent  profits  from  the  allow- 
ances made  to  him  upon  such  a  voyage.  Could  this  Court 
take  upon  itself  to  decide  upon  the  amount  of  these  contin- 
gencies, and  to  decree  the  payment  of  the  same  in  addition 
to  the  payment  of  the  full  value  of  the  ship?  I  am  clearly 
of  opinion  that  it  could  not.  The  true  rule  of  law  in  such 
a  case  would,  I  conceive,  be  this,  namely:  to  calculate  the 
value  of  the  property  destroyed  at  the  time  of  the  loss,  and  to 
pay  it  to  the  owners  as  a  full  indemnity  to  them  for  all  that 
may  have  happened,  without  entering  for  a  moment  into  any 
other  consideration.  If  the  principle  to  the  contrary,  con- 
tended for  b)'^  the  owners  of  the  smack  in  this  case,  were  once 
admitted,  I  see  no  limit  in  its  application  to  the  diflSculties 
which  would  be  imposed  upon  the  Court.  It  would  extend  to 
almost  endless  ramifications;  and  in  every  case,  I  might  be 
called  upon  to  determine,  not  only  the  value  of  the  ship,  but 
the  profits  to  be  derived  on  the  voyage  in  which  she  might 
be  engaged,  and  indeed  even  to  those  of  the  return  voyage» 
which  might  be  said  to  have  been  defeated  by  the  collision." 

In  that  case,  the  court  allowed  the  value  of  the  ship,  and 
denied  the  claim  of  the  master  for  the  wages  or  average 
profits  he  would  have  received  from  time  of  collision.  Not- 
withstanding this  positive  language  of  one  of  the  most  learned 
among  the  judges  of  the  high  court  of  admiralty,  it  is  found 
that  in  some  instances  that  court  has  not  conformed  to  this 
view. 

In  The  Betsy  Caines^  2  Hagg.  Adm.,  28,  a  smack  was  run 
down  through  negligence,  while  engaged  in  rendering  sal- 
vage service  to  another  vessel,  and  Ld.  Stowell  allowed,  in 
addition  to  the  value  of  the  smack,  damages  for  the  loss  of 
the  expected  salvage  reward.  See  also  The  Yorkshiremanj 
2  Hagg.  Adm.,  30. 

In  1860,  The  Canada^  Lush.,  386,  was  decided.     That  vessel 
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was  carrying  cargo  from  Cadiz  to  St.  John  under  a  charter 
to  carry  timber  from  Quebec  to  England.  She  was  totally 
lost  by  a  collision  on  the  voyage  to  St.  John,  The  owners 
obtained  a  judgment  in  the  court  of  admiralty,  and  the  dam- 
ages were  referred  to  the  registrar  and  merchants.  The  reg- 
istrar in  his  reasons  annexed  to  his  report  states :  "The 
principle  which  has  always  governed  our  decisions  in  cases  of 
this  description  is,  to  allow  the  gross  freight  less  the  charges 
which  would  have  been  necessarily  incurred  in  carrying  such 
freight,  and  which  were  saved  to  the  owners  by  the  accident.** 

The  admiralty  courts  in  this  country  do  not  recognize  the 
distinction  between  cases  of  total  and  partial  loss  caused  by 
a  collision  ;  but  in  both  cases  they  allow  as  part  of  the  dam- 
ages, the  net  freight  which  the  ship,  at  the  time  of  her  loss, 
was  in  process  of  earning. 

In  the  case  of  The  Rebecca^  1  B.  &  H.,  347,  Judge  Betts 
allowed  damages  to  th&  full  value  of  the  vessel  and  freight, 
although  she  was  a  total  loss.  In  Egbert  vs.  The  Baltimore 
^  Ohio  Railroad  Co,^  2  Bened.,  225,  a  case  of  total  loss, 
Blatchfield,  J.,  says :  "The  vessel  having  been  in  the  act  of 
carrying  freight,  the  freight,  which  she  was  in  the  act  of 
earning,  and  was  lost  by  the  collision,  is  allowed  as  a  just 
measure  of  compensation."  In  support  of  this  he  cites  The 
Gazelle^  2  W.  Rob.,  279,  and  Williamson  vs.  Barrett^  13  How., 
101,  neither  of  which  were  cases  of  total  loss,  as  the  injured 
vessel  was  repaired.  The  learned  judge  also  refers  to  one  of 
his  own  decisions.  The  Heroine^  1  Bened.,  226,  in  which  he 
says :  "Upon  the  well  settled  principle  of  allowing  to  the 
injured  party  as  damages,  in  cases  of  collision,  an  indemnity 
to  the  extent  of  the  loss  sustained,  the  freight  which  the 
injured  vessel  was  in  the  act  of  carrying  and  has  lost  is 
allowed  as  a  just  measure  of  compensation  ;  but  this  must  be 
net  freight,  not  gross  freight."  In  that  case  the  libel  claimed 
for  the  loss  of  the  vessel,  but  the  report  does  not  show 
whether  she  was  or  not  a  total  loss. 

The  question  here    presented   was   before   the   Supreme 
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Court  in  The  Baltimore,  8  Wall.,  377.  Judge  Clifford  there 
states  the  rule,  p.  886 :  ''But  if  the  vessel  of  the  libellants  is 
totally  lost,  the  rule  of  damage  is  the  market  value  of  the 
vessel  at  the  time  of  her  destruction. 

•'Allowance  for  freight  is  made  in  such  a  case,  reckoning 
the  gross  freight  less  the  charges  which  would  necessarily 
have  been  incurred  in  earning  the  same,  and  which  were 
saved  to  the  owner  by  the  accident,  together  with  interest 
on  the  same  from  the  date  of  the  probable  termination  of 
the  voyage."  He  refers  to  and  adopts  the  rule  as  stated  by 
the  registrar  in  The  Canada^  supra.  The  Cayuga,  14  Wall., 
270.  The  Memphis  and  St,  Louis  Packet  Co.  vs.  Steamboat 
ff.  a.  Yaeger,  4  Fed.  Rep.,  927. 

Restitutio  in  integram  being  the  rule  in  cases   of  this 
nature,  and  the  wrong-doer  by  the  right  of  authority  being 
held  to  make  good  all  the  damages  sustained  by  reason  of 
his  fault,  whether  the  loss  was  total  T)r  partial,  in  the  opinion 
of  the  Court,  the  net  profits,  which  the   libellants    would 
have  realized  from  the  agreement  for  her  employment  for  the 
season  under  which  she  was  sailing,  were  properly  allowed 
by  the  assessor  as  part  of  the  damages.    This  contract  was 
obligatory  on  both  parties  according  to  the  report  of  the 
assessor  and  the  additional  testimony,  and  neither  party 
could  refuse  to  complete  it  without  subjecting  himself  to  a 
claim  for  damages.    The  report  finds  it   was   a   profitable 
contract  for  the  Hope,  to  the  extent  of  $460,  if  she  had  not 
been  prevented  from  earning  it  by  the  wrong-doing  of  The 
Freddie  L,  Porter,    The  case,  therefore,  is  within  the  principle 
of  The  Canada  and  The  Cansett,  and  the  claim  for  the  net 
profits  of  this  contract  for  employment  for  the  season  was 
rightfully  allowed. 

The  only  distinction  between  these  cases  and  the  present, 
waiving  the  question  of  total  or  partial  loss,  is  that  here  the 
hiring  of  the  Hope  was  for  a  fixed  term  of  time,  instead  of 
her  being  chartered  for  a  single  trip.  This  contract  she  had 
entered  upon  and  in  part  completed.    Nearly  one  half  of 
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the  time  of  her  employment  had  expired,  and  she  was  in  the 
performance  of  it  at  the  time  of  her  destruction;  while  in 
the  other  cases  the  vessels  were  at  the  time  of  their  loss  sail- 
ing on  an  intermediate  voyage  to  a  port  of  destination,  where 
their  charters  were  to  commence,  and  they  were  to  receive 
their  cargoes  in  accordance  with  their  charters.  In  the  opinion 
of  the  Court,  this  difference  does  not  afford  any  support  to  the 
claim  of  the  schooner,  that  the  right  to  recover  for  her  freight 
is  too  remote  and  contingent  to  be  allowed ;  but  rather  tends 
to  sustain  the  claim  of  the  libellants,  as  the  Hope  was  sail- 
ing under  the  contract  and  carrying  the  freight  stipulated  at 
the  time  of  her  destruction. 

The  claimants  object  to  the  sum  of  $950  allowed  by  the 
assessor  as  the  value  of  the  vessel.  The  testimony  produced 
on  this  point  before  the  assessor  accompanies  his  report.  It 
is  sufBcient  to  remark,  that  the  usual  conflict  upon  the  value 
of  a  lost  vessel  exists ;  the  estimates  on  the  one  side  and 
the  other  varying  from  f7t50  to  $2600.  The  assessor  is  a 
man  of  long  experience  in  such  affairs ;  no  man  in  this  state 
is  better  qualified  to  judge  of  such  property.  He  has  been 
a  ship-master  for  many  years,  and  of  late,  a  ship-broker  and 
marine  insurance  agent,  and  has  had  great  experience  as  an 
average  adjuster  and  appraiser  of  vessels.  He  states  to  the 
Court  that  he  had  some  acquaintance  with  vessels  of  the 
description  of  the  Hope  and  of  their  value. 

The  Court  is  satisfied  with  the  value  he  has  placed  upon 
this  vessel. 

JExceptions  overruled.     Report  accepted. 
Decree  for  libellanta. 
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OCTOBEB,  1880. 

1.  Complaints  by  seamen  for  wagres  under  §§  4546  and  4547  of 
R.  S.  must  show  that  ten  days  have  lapsed  after  the  wag;es  were 
payable,  or  that  a  dispute  had  aiisen  between  the  master  and  sea- 
men touching  the  same. 

2.  The  vessel  against  t? hich  process  is  sought  on  such  com- 
plaint should  be  within  the  distiict  at  the  time  of  hearing. 

3.  The  master  in  such  case  had  a  right  to  appear  by  attorney  before 
the  magistrate  in  defense  of  the  claim. 

In  Admiralty.  Application  for  process  in  rem  in  a 
cause  for  wages.  The  mate  and  two  seamen  of  the  crew  of 
the  schooner  Rockie  E.  Yates  arrived  at  the  port  of  Cam- 
den, Maine,  on  board  that  schooner  from  a  coasting  voyage, 
and  thereupon  made  complaint  on  oath  to  Jonathan  P.  Cilley, 
a  justice  of  the  peace  within  the  county  of  Knox,  for  the 
balance  of  wages  due  them,  alleging  that  they  had  faithfully 
performed  the  voyage  as  seamen  on  board  said  schooner 
according  to  the  terms  of  the  shipping  articles  which  they 
had  signed  at  the  commencement  of  the  voyage,  and  that 
a  balance  of  wages  was  due  each  of  them  which  the  mas- 
ter refused  to  pay. 

.  The  magistrate  issued  a  precept  to  the  sheriff  of  the  county, 
commanding  him  to  summon  the  master  of  said  schooner  to 
appear  before  him  upon  a  stated  day,  to  show  cause  why  pro- 
cess should  not  issue  from  this  court  against  said  schooner, 
her  tackle,  apparel  and  furniture,  according  to  the  course  of 
admiralty  proceedings,  and  to  answer  the  claims  of  the  com- 
plainants for  their  wages. 

The  precept  was  duly  served  upon  the  master  of  said 
schooner,  who,  having  proceeded  to  sea  in  his  vessel  before 
the  day  fixed  for  the  hearing  by  the  magistrate,  attempted  to 
appear  by  attorney;  but  the  magistrate  refused  to  allow  such 
appearance,  and  decided  that  the  master  must  appear  before 


MAINE,    1880.  431 


The  Rockie  E.  Yates. 


him  in  person,  and  aflBrmatively  show  cause  why  process 
should  not  issue  against  the  schooner  as  prayed  for.  The 
master  haying  failed  to  do  this,  the  magistrate  certified  to 
the  clerk  of  said  court  that  there  was  sufiBcient  cause  of  com- 
plaint, whereon  to  found  admiralty  process  against  said 
schooner,  to  answer  for  the  wages  of  the  complainants,  and 
that  the  complaints  were  made  to  him  because  the  judge  of 
this  court  resided  more  than  three  miles  from  the  place  of 
application. 

Mr.  C.  E,  Littlefield^  proctor  for  the  master  appeared  and 
objected  to  the  proceedings  as  irregular,  and  to  the  issuing 
of  process  against  the  vessel. 

Fox,  J.  The  application  for  process  against  this  vessel 
under  the  statute,  on  the  certificate  of  J.  P.  Cilley,  a  justice 
of  the  peace  for  the  county  of  Knox,  is  denied  for  the  follow- 
ing reasons : 

First.  The  complaint  made  by  the  crew  to  the  justice 
and  filed  with  the  clerk  does  not  allege  that  ten  days  had 
elapsed  after  the  time  when  the  wages  ought  to  have  been 
paid,  or  that  a  dispute  had  arisen  between  the  master  and 
seamen  touching  their  wages. 

Second.  It  appears  that  when  the  hearing  was  had  before 
the  justice  the  vessel  was  not  within  the  district,  having  pro- 
ceeded to  sea ;  if  she  should  hereafter  return  within  the  dis- 
trict, it  would  not  follow  that  the  wages  would  be  then  due, 
and  the  vessel  still  subject  to  process. 

Third.  The  master  had  a  right  to  be  heard  by  attorney 
and  establish  a  defence  to  the  claims  if  he  could.  His  per- 
sonal presence  was  not  a  pre-requisite. 

Process  denied. 
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■ 

VS. 

SETH  T.  WOODWARD. 

NOVBMBKBy  1880. 

1.  A  Jad^ment  of  the  District  Court  in  Admiralty,  for  damages 
in  the  nature  of  demarrage  a^^ainst  a  cargo  in  favor  of  the  master  of 
the  yessel  carrying  it,  rendered  apon  proper  notice,  is  conclusiTe, 
both  as  to  the  validity  of  the  claim  and  the  am'oant  of  it,  against  the 
owners  of  the  cargo,  although  they  do  not  appear  and  answer  to  the 
suit 

2.  Defendant,  liaving  purciiased  the  cargo  to  be  delivered  on 
board  vessel  by  a  given  day,  and  having  paid  a  judgment  grounded 
on  damages  for  delay  thereafter  in  delivering  the  cargo,  may  offset 
the  same  against  the  purchase  money,  and  the  vendor  is  concluded 
by  such  judgment  as  to  all  matters  touching  his  liability  to  the 
vessel. 

8.  A  contract,  fixed  and  definite  as  to  when  a  cargo  shall  be  loaded 
on  board  a  vessel,  is  not  subject  to  any  rules  of  a  thii*d  party,  who  is 
to  furnish  the  cargo,  as  to  loading  vessels  in  turn. 

Assumpsit.  To  recover  the  contract  price  for  a  cargo  of 
coal.  Defendant  admitted  his  liability,  but  claimed  to  ofifeet 
the  amount  of  a  judgment  in  admiralty  in  rem  against  the 
same  that  he  had  paid. 

Mr.  Charles  P.  Mattocks^  counsel  for  plaintiff. 

Mr.  Charles  W.  Larralee^  counsel  for  defendant. 

Fox,  J.  This  is  an  action  for  the  recovery  of  the  price 
of  a  cargo  of  coal,  furnished  by  the  plaintiff  to  the  defendant 
in  March  last,  at  the  agreed  rate  of  82.95  per  ton,  amounting 
to  82,301,  together  with  the  further  sum  of  $62.40,  advanced 
by  plaintiff  to  the  master  on  account  of  his  freight  money. 
The  coal  was  loaded  at  Weehawken  on  board  the  barque 
Gastalia,  bound  to  Portland. 

The  defendant  does  not  dispute  either  of  the  items  claimed 
in  the  present  suit ;  but  the  controversy  between  the  par- 
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ties  is  upon  the  defendants  right  to  ofifset  the  sum  of 
$317.22,  paid  by  him  to  the  master  of  the  Castalia  for  demur- 
rage at  Weehawken,  together  with  the  expenses  of  counsel. 

On  the  arrival  of  the  Castalia  at  this  port,  a  libel  was 
filed  by  her  master  against  her  cargo  of  coal,  claiming  dam- 
ages in  the  nature  of  demurrage. 

The  cargo  was  seized  by  the  marshal  and  afterwards  bond- 
ed by  the  defendant.  Seasonable  notice  of  the  libel  was 
given  by  the  defendant  to  the  plaintifis,  and  they  were 
requested  by  him  to  give  instructions  as  to  the  matter,  to 
which  they  replied,  "We  have  no  advice  to  give." 

The  defendant  notified  them  that  he  should  hold  them 
chargeable,  and  that  they  were  bound  to  indemnify  him  from 
such  suit;  but  they  did  not  appear  in  defence  of  the  cause, 
or  in  any  way  render  any  aid  to  this  defendant.  The  case 
went  to  trial  in  the  District  Court,  and,  after  a  full  hearing, 
that  Court  decreed  to  the  libellant  the  sum  of  $250,  as  dam- 
ages on  account  of  the  improper  detention  of  said  vessel, 
together  with  the  costs,  which  amount  was  subsequently  paid 
by  the  defendant. 

The  judgment  of  the  District  Court  in  that  suit  was  not 
only  conclusive  upon  the  defendant,  but  also  upon  the  plain- 
tiffs in  this  suit,  both  as  to  the  validity  of  the  claims  there 
presented,  and  the  amount  of  damages.  This  is  fully  settled 
by  the  Supreme  Court  of  the  United  States  in  Bobbins  vs. 
Chicago  City^  4  Wall.,  657. 

The  only  remaining  question  is,  whether  the  plaintiffs  are 
bound  to  indemnify  the  defendant  against  the  claim  of  the- 
ship,  bj^  reason  of  the  cargo  being  subjected  to  this  liability 
through  their  fault. 

The  bargain  for  the  coal  was  made  wholly  by  telegraph 
and  letter.  Quite  a  number  of  such  communications  passed 
between  the  parties  on  the  16th  and  17th  of  February,  audit 
is  sufficient  to  say,  that  the  result  was,  that  on  the  17th,  a 
bargain  was  concluded  between  them  by  which  the  plaintiffs 
sold  and  the  defendant  purchased  the  cargo,  the  same  to> 
29 
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be  loaded  before  the  20th.  The  same  day,  the  defendant 
chartered  the  Castalia,  then  at  New  York,  to  proceed  to 
Weehawken  for  the  cargo.  Her  master  reported  on  the  18th 
of  February  about  5  o'clock  in  the  afternoon  at  the  shipping 
office  of  the  Pennsylvania  Coal  Co.,  which  was  to  furnish 
the  coal  on  the  plaintiffs'  account.  The  next  morning, 
the  vessel  was  in  readiness  for  loading,  and  the  master 
demanded  his  cargo.  It  was  not  furnished  him  until  the  4th 
of  March. 

After  the  bargain  was  completed  between  these  parties 
for  the  purchase  of  the  coal,  the  plaintiffii  telegraphed  to  the 
defendant  on  the  17th  of  February  as  follows:  "Pittston 
Company  cannot  load  before  February  20th,  therefore  offer 
off."  As  this  was  sent  after  the  bargain  was  completed,  it 
could  have  no  effect  unless  sanctioned  by  the  defendant. 
Instead  of  consenting  thereto  on  receipt  of  the  telegram,  he 
at  once  replied :  ^^I  have  assumed  obligation  to  furnish  the 
•coal  and  have  chartered  vessel  for  the  same  and  expect  you 
to  comply  with  your  proposition  ;"  and  this  telegram  he  con- 
firmed by  letter  the  same  day.  The  plaintiffs  replied,  that 
they  would  go  to  New  York  and  endeavor  to  have  the  Com- 
pany furnish  the  coal ;  and  on  the  18th  they  advised  the 
defendant  by  telegram  that  the  Company  would  load  the 
Oastalia. 

Upon  this  state  of  facts,  the  contract  being  that  the  Cas- 
talia  should  be  loaded  by  the  20th,  and  she  being  in  readiness 
prior  to  that  date,  but  the  cargo  not  having  been  furnished 
to  her  until  some  days  after,  it  is  clear  that  this  delay  was 
caused  by  the  plaintiffs,  or  by  the  Company  from  which  they 
were  to  procure  the  cargo,  neither  the  vessel  nor  the  defend- 
ant being  in  fault.  The  plaintiffs  are  primarily  accountable 
for  the  damages  which  the  defendant  has  thus  sustained  by 
the  delay. 

The  plaintiffs  rely  on  two  grounds,  why  they  should  not 
thus  be  held  responsible. 

L    They  contended  that  the  delay  in  loading  was  occasion- 
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ed  bj  the  great  draft  of  the  Castalia ;  that,  as  the  tides  were 
at  Weehawken  in  the  latter  part  of  February,  the  vessel 
would  have  grounded  in  the  loading  dock,  if  fully  loaded, 
and  thereby  would  have  interfered  with  other  vessels.  That 
in  fact  she  was  loaded  as  soon  as  the  water  and  state  of  the 
tides  permitted. 

Two  replies  may  be  made  to  this  suggestion.  First,  the 
fact  is  by  no  means  established  that  the  Castalia  would  have 
grounded  if  she  had  been  fully  loaded  on  the  20th  of  Feb- 
ruary. The  evidence  is  that  her  master  sounded  in  the  dock 
and  reported  there  was  sufficient  water,  and  he  repeatedly 
demanded  his  cargo.  Secondly,  the  record  in  the  District 
Court  in  the  suit  for  demurrage  is  conclusive  that  the  ship  was 
not  in  fault,  but  that  she  was  entitled  to  and  did  recover 
damages  for  the  delay  occasioned  by  the  neglect  to  furnish 
her  with  a  cargo  at  the  time  stipulated  in  the  contract. 
After  the  notice  given  to  the  plaintiffs,  it  was  their  duty  to 
have  appeared  in  that  suit  and  there  interposed  this  defence, 
if  they  would  avail  themselves  of  it.  Not  having  done  so, 
they  must  abide  the  consequences  of  their  neglect,  and  are 
not  now  at  liberty,  in  this  suit,  to  contest  the  matters  invol- 
ved in  the  claims  made  in  that  libel,  one  of  which  was, 
whether,  the  ship  had  a  valid  claim  for  demurrage ;  that  point 
having  been  there  adjudicated  in  her  favor,  the  same  is  no 
longer  open  for  controversy. 

11.  They  contend  that  the  Castalia  had  no  legal  claim  for 
demurrage,  as  she  was  loaded  in  her  turn,  and  by  the  rules  of 
the  coal  company,  vessels  were  to  be  loaded  as  they  reported 
at  the  office  of  the  Company ;  but  this  defense  to  the  set-offs, 
in  the  opinion  of  the  Court,  is  also  closed  to  the  plaintiffs,  as 
the  decree  of  the  District  Court  determined  that  there  was  a 
valid  claim  in  the  ship's  behalf  for  the  damages  caused  by  the 
delay  to  provide  her  with  a  cargo.  If  the  ship  was  bound  to 
wait  her  turn  and  was  loaded  in  her  turn,  then,  of  course, 
there  was  no  fault  on  the  part  of  the  plaintiffs,  and  no  good 
ground  for  claiming  demurrage ;  but  this  question  is  involved 
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directly  in  the  decree  in  the  District  Coart,  and  was  there 
adjudicated ;  and  such  decree  is  binding  on  all  parties  therein 
interested. 

If  this  view  of  the  eflfect  of  the  decree  of  the  District  Court 
is,  however,  erroneous,  and  the  question  is  now  open  for  con- 
sideration, the  same  result  must  follow,  as,  by  the  contract 
between  the  parties  to  the  present  suit,  the  cargo  was  to  be 
loaded  before  the  twentieth.  The  Gastalia  reported  the 
eighteenth.  If  her  cargo  had  been  in  readiness  for  her,  she 
could  have  been  loaded  in  twenty-four  hours.  The  bargain 
between  these  parties  was  fixed  and  definite  as  to  the  time 
the  vessel  was  to  be  ready  for  her  cargo,  and  the  cargo  pro- 
vided for  her.  It  was  not,  therefore,  at  all  dependent  upon 
any  rules  of  the  coal  company  as  to  loading  vessels  in  turn. 

These  plaintifii^,  by  express  agreement,  stipulated  that  the 
ship  should  be  loaded  by  a  certain  day,  and  they  must  abide 
by  their  contract ;  and  the  fact  that  the  coal  was  to  be  pro- 
cured for  the  plaintiffs  from  a  third  party  by  whose  rules 
vessels  were  to  be  loaded  in  turn  as  they  reported,  can  have 
no  effect  upon  the  rights  of  the  parties  here  in  court.  Such 
rules  may,  perhaps,  exonerate  the  coal  company  from  liability 
to  the  plaintiffs,  if  the  plaintiffii  were  cognizant  of  them,  and, 
by  their  dealings  with  the  company,  assented  to  and  became 
bound  by  them.  It  is  not  shown  that  the  defendant,  at  the 
time  he  purchased  this  coal  of  the  plaintifis,  had  any 
knowledge  of  the  alleged  custom  of  the  coal  company  in  this 
respect.  It  cannot,  therefore,  be  considered  as  in  any  way 
modifying  the  express  contract  between  these  parties  that 
the  vessel  should  be  loaded  by  the  twentieth,  and  the  plain- 
tiffs must  be  held  accountable  for  the  delay,  and  must  make 
good  to  the  defendant  the  damages  he  has  thereby  sustained. 

Claim  in  %et-^ff  allowed. 
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JOHN  L.  HODGDON 

vs. 

ALBERT  A.  BURLEIGH  et  als. 

NOVSMBEB,  1880. 

1.  Cabalistic  letters  and  terms,  from  long  usage  by  the  legislature 
of  Maine  in  tax  acts,  have  acquired  well  known  signification  and 
become  as  intelligible  and  plain  as  explicit  description  fully  written, 
and  are  sufficient  for  fhe  purpose  of  their  use. 

2.  A  Resolve  of  the  legrislature  of  Maine,  that  declared  certain 
soldiers  should  each  be  entitled  to  a  lot  of  land  in  a  township  belong- 
ing to  the  State,  and  that  a  certificate  should  be  issued  to  each  that 
should  be  conclusive  evidence  that  the  holder  was  entitled  to  a  deed 
of  one  lot  when  surveyed,  vested  in  each  holder  an  interest  in  his  lot 
that  the  legislature  could  subject  to  taxation  at  pleasure. 

3.  Deeds  from  tlie  State  to  the  holders  of  these  certificates  did  not 
convey  to  them  their  lots  free  from  taxes  laid  thereon  after  they  had 
received  their  certificates,  but  subject  to  liens  thereon  from  such 
unpaid  taxes. 

4.  Chap.  65  of  the  laws  of  1848  waived  the  forfeiture  incurred  for 
the  non«payment  of  taxes  already  assessed,  and  allowed  the  original 
land  owner  further  time  to  redeem. 

5.  A  tax  sale  is  invalid^  unless  all  provisions  of  the  statute  author- 
izing it  are  complied  with  as  to  notice  of  sale,  description  of  the 
property  sold,  and  amount  of  taxes  thereon  unpaid,  and  unless  the 
taxes  on  account  of  which  the  sale  is  made  are  legal  and  valid. 

6.  The  l^^lature  cannot  cure  such  defects  by  subsequent  legis- 
lation. 

7.  Federal  courts  must  follow  the  decisions  of  state  courts  on  state 
laws  regulating  tax  sales. 

Writ  of  Entry  to  recover  a  township  of  land.  Defend- 
ant disclaimed  a  part  of  the  land  demanded,  and  as  to  the 
residue  pleaded  the  general  issue. 

Mr.  Thomas  H.  Haskell^  Mr.  Nathan  Webb^  Mr.  James  O. 
Madigan  and  Mr.  Bion  Bradbury^  counsel  for  demandant. 

Mr.  Albert  W.  Paine^  counsel  for  tenants. 
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Fox,  J.  This  is  a  writ  of  entry,  for  the  recovery  of  town 
ship  No.  8,  Range  8,  W.  E.  L.  S.,  in  the  county  of  Aroos- 
took, containing  23,040  acres.  On  the  first  day  of  the  first 
term,  the  respondents  filed  a  disclaimer  of  certain  specified 
lots,  and  pleaded  the  general  issue  as  to  the  remainder ;  the 
disclaimer  was  accepted,  and  issue  was  taken,  and  the  case 
was  submitted  to  the  court  for  decision  without  the  inter- 
vention of  a  jury. 

It  is  admitted  that  this  township  is,  and  always  has  been, 
a  wild  township,  witliout  inhabitants,  and  not  taxable  in  any 
city,  town  or  organized  plantation,  and  that  no  newspaper 
was  published  in  Aroostook  county  prior  to  December,  1857. 

March  17,  1835,  the  legislature  of  Maine,  by  its  resolve, 
declared  that  certain  officers  and  soldiers  of  the  revolution- 
ary war  and  widows  of  deceased  officers  and  soldiers  should 
be  entitled  to  receive  200  acres  of  land,  to  be  selected  from 
certain  townships,  one  of  which  was  Letter  D. 

The  land  agent  was,  by  said  resolve,  directed  to  cause  said 
townships  to  be  surveyed  into  convenient  lots  of  200  acres 
each,  and  to  execute  a  conveyance  of  one  lot  to  each  party 
who  shall  prove  his  claim  to  the  satisfaction  of  the  land  agent 
on  or  before  March  4,  1838. 

Before  the  survey,  the  parties  who  should  establish  their 
claims  were  entitled  to  a  certificate,  stating  they  were  entitled 
to  receive  the  200  acres,  which  certificate  was  declared  to  be 
conclusive  evidence  of  their  right  to  receive  the  conveyance 
in  fee-simple  of  one  of  said  lots,  whenever  the  same  should 
be  surveyed. 

By  a  resolve  approved  March  18,  1840,  township  No.  8, 
the  subject  matter  of  the  present  suit,  was  appropriated,  in 
lieu  of  Letter  D,  to  satisfy  the  holdera  of  certificates  for  lots 
issued  by  the  land  agent  under  the  former  resolves  when  the 
holdera  had  not  selected  lots  and  received  their  deeds.  The 
land  agent  was  required  to  have  township  No.  8  surveyed 
into  lots  of  200  acres,  and  to  distribute  the  same  by  draft 
among    the    holders    of   such    certificates.    Commissioned 
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officers  and  their  widows  were  to  receive  600  acres  in  three 
lots. 

Under  this  resolve,  the  township  was  surveyed.  A  plan  was 
made  by  Thomas  Sawyer,  Jr. ;  and,  according  to  his  plan  and 
survey,  the  whole  township  was  divided  into  108  lots  of  about 
200  acres  each.  Of  these  lots,  five  were  set  apart  for  public 
uses ;  these  lots  are  disclaimed  by  the  tenants.  All  the  lots 
in  the  township,  except  those  reserved  for  public  uses,  were 
assigned  by  draft  to  the  holders  of  the  certificates  as  provided 
in  the  resolves  before  referred  to,  and  the  record  of  the  draw- 
ing of  the  lots  was  kept  by  the  land  agent  in  his  office. 

In  the  years  1841, 1846  and  1850,  respectively,  the  legis- 
lature fixed  the  state  valuation  by  resolves,  which  are  ver- 
batim with  each  other,  and  of  which  the  following  is  a  copy : 

"Besolvedf  That  the  namber  of  polls  and  amouDt  of  estates  annexed 
to  the  several  towns  and  plantations  in  the  several  counties,  and  the 
aggregate  of  the  several  counties  in  the  foregoing  schedule  be,  and  the 
same  are  hereby  established  as  the  number  of  polls  and  valuation  of 
estates  of  taxable  polls  and  estates  of  this  State,  until  the  further  order 
of  the  legislature.'' 

The  schedule  referred  to  in  the  resolves  contained  the  fol- 
lowing entry,  which  is  the  only  entry  claimed  to  be  pertinent 

to  this  case,  viz:     For  1841: 

'*ConNTT  OF  Aboostook. 

•  •  •  •  •  »  • 

Wild  lands  in  the  county  cf  Aroostook. 

«  «  «  «  «  «  « 

No.  ftnd  Range.  Aoree.  Value. 

No.  8,  R.  8,  W.  from  E.   line  of  State,       |     28,040,       |      $4,000." 

The  schedule  for  1845  was  the  same,  except  that  the  value 
was  $4,500  ;  and  for  1850,  was  as  follows : 

"DeecripUoii.  Acres.  Value. 

8,  Range  8,  |  22,040,         |  $4,500." 

Demandant  also  introduced  the  several  acts  assessing  a 
state  tax  under  said  valuation  for  the  several  years  from 
1841  to  1853,  inclusive.  The  first  section  of  each  of  said 
acts,  and  the  only  section  preceding  the  schedules,  is  the 
same  in  all,  and  is  as  follows : 

"Section  1.    That  each  city,  town,  plantation  or  other  place  herein- 
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after  named  within  this  state  shall  be  assessed,  and  pay  the  several  sums 
with  which  they,  respectively,  stand  charged." 

In  the  schedules  following  this  section,  the  following  entry 
is  the  only  one  alleged  to  refer  to  the  matter  in  controversy. 
For  1841  : 

"County  op  Aboostook. 

«  •  «  «  «  •  « 

D.  R.  2,  W.  of  E.  line  of  State. 

*  •  «  •  «  •  « 

No.  8,  R.  3,  do.  do.  do.  |  eleven  dollars  sixty  cents,  |  $11.60." 

All  the  other  years  are  essentially  the  same,  except  that  the 
amount  of  tax  varied  in  different  years. 

The  demandant  claims  to  have  acquired  a  valid  title  to 
ninety-three  lots  in  this  township  by  reason  of  their  having 
been  forfeited  for  non-payment  of  state  taxes,  and  subse- 
quently deeded  by  the  State  to  the  demandant,  or  one 
McCrillis,  whose  title,  it  is  admitted,  the  demandant  has 
acquired;  the  first  deed  was  executed  April  30,  1849,  by 
Samuel  Cony,  land  agent,  and  is  as  follows: 

'To  all  persona  to  whom  these  presents  may  come:  Samuel  Gont,  land 
agent  for  the  State  of  Maine,  sends  greeting : 

Whereas,  on  the  twenty-third  day  of  March,  a.  d.  1849,  Mo8e8  McDon- 
ald, treasurer  of  the  State  aforesaid,  furnished  said  land  aj^ent  with  a 
list  of  all  tracts  and  townships  of  land  on  which  the  taxes,  costs  and 
interest  had  not  all  been  paid,  and  which  had  by  him  been  advertised,  aa 
provided  in  an  act,  giving  further  time  to  redeem  the  lands  forfeited  to 
the  State  for  non-payment  of  taxes,  and  for  the  disposition  of  lands  which 
may  hereafter  become  forfeited,  approved  August  10,  1848,  which  list 
includes  the  tract  of  land  hereinafter  described,  on  which  the  sum  of 
$218.87  appeared  by  said  list  to  be  due  and  unpaid  for  said  taxes,  costs 
and  interest. 

And  whereas,  afterward,  on  the  thirtieth  day  of  April,  a.  d.  1849,  at 
eleven  o'clock  in  the  forenoon,  at  the  land  office  of  the  State,  in  Augusta, 
said  land  agent  did  sell  said  premises  hereinafter  described  to  William 
H.  McCrillis  of  Bangor,  in  the  county  of  Peuobscot,  and  State  of  Maine, 
at  auction,  for  the  sum  of  three  hundred  dollars,  be  being  the  highest 
bidder  therefor  at  that  sum,  said  land  agent  having  firat  given  public 
notice  of  said  time  and  place  of  sale,  by  publishing  such  notice  three 
weeks  successively  in  the  Age,  being  the  state  paper  of  said  State  of  Maine. 

Now  know  ye,  that  I,  Samuel  Cony,  in  my  said  capacity,  in  consider- 
ation of  the  premises  and  of  the  payment  of  said  sum  of  $300,  tbe  receipt 
of  which  is  hereby  acknowledged,  do  hereby  sell  and  convey  to  him,  the 
said  MoOrilliSy  his  heirs  and  assigns  forever,  all  the  right,  title  and 
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interest  which  the  State  of  Maine  has,  by  virtue  of  such  forfeiture,  in 
aud  to  15,026  acres  of  land  in  township  Ko.  8,  Range  8,  west  from  the 
east  line  of  the  State,  in  the  county  of  Aroostook.  To  have  and  to  hold 
the  premises  aforesaid,  with  all  the  privilef^es  and  appurtenances  thereof, 
to  him,  the  said  McCrillis,  his  heirs  and  assigns  forever.  Provided  how- 
ever, that  the  owners  thereof  shall  have  a  right  to  redeem  the  same  within 
one  year  from  said  time  of  sale,  by  paying  to  said  purchaser  or  assigns 
the  amount  for  which  the  same  was  sold,  as  aforesaid,  with  interest 
thereon  at  the  rate  of  twenty  per  cent  per  annum,  and  the  cost  of  re-con- 
veying the  same. 

In  witness  whereof,  I,  the  said  Samuel  Cony,  in  my  said  capacity,  have 
hereunto  set  my  hand  and  seal  this  thirtieth  day  of  April,  in  the  year 

one  thousand  eight  hundred  and  forty-nine. 
Signed,  sealed  and  delivered  in  presence  or 

Wm.  Coulteb.  SAMUEL  CONY.     |l.  s.]*' 

The  next  deed  is  from  Cony,  as  land  agent,  to  Hodgdon,  is 
dated  April  30,  1850,  and  is  substantially  like  the  former 
deed,  reciting  that  the  list  of  unpaid  taxes  was  furnished  by 
McDonald,  as  state  treasurer,  March  25,  1850,  and  that  the 
premises  thereinafter  described  were  sold  April  30,  1850,  at 
public  auction,  to  Hodgdon,  and  that  due  notice  was  given 
of  the  time  and  place  of  sale,  by  publishing  the  same  three 
weeks  successively  in  the  state  paper. 

The  description  of  the  estate  conveyed  is  as  follows : 

*'14,800  acres  of  land  in  township  No.  8  in  the  third  range,  west  from 
the  east  line  of  the  State,  it  being  the  balance  of  said  town  returned  to 
me  by  tlie  treasurer  as  forfeited  for  the  non-payment  of  taxes  for  the 
year  1845." 

The  third  deed  is  from  A.  P.  Morrill,  land  agent,  to  Hodg- 
don, dated  April  80,  1851,  and  recites  that  the  list  of  unpaid 
taxes  for  1846  was  furnished  by  the  treasurer  to  the  land 
agent  March  17, 1851.  The  sale  was  made  April  80,  1851, 
and  the  land  agent  did  thereby  sell  and  convey  to  said 
Hodgdon  all  the  right,  title  and  interest  which  the  State  of 
Maine  had,  by  virtue  of  the  forfeiture,  in  and  to  700  acres  of 
land  in  township  No.  8,  R.  3. 

The  last  deed  was  September  27,  1854,  and  was  from  the 
state  treasurer  to  McCrillis,  the  law  having  been  changed,  so 
that  officer  executed  the  conveyance  instead  of  the  land 
agent.     It  purported  to  convey  the  interest  of  the  State  in 
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4,340  acres  in  township  No.  8,  R.  8,  the  same  being  forfeited 
for  non-payment  of  $29.19,  including  its  proportion  of  the 
state  tax  for  1849,  '50,  '61,  '52  and  '53,  and  of  the  county  tax 
for  the  same  years,  certified  to  the  treasurer  according  to 
law.  The  deed  states  that  the  notices  were  duly  published 
in  the  papers  according  to  statute  requirements. 

In  Clark  vs.  Strickland^  2  Curtis,  439,  the  question  was 
discussed,  "whether  an  uninhabited  township  of  land,  owned 
in  severalty  by  different  proprietors,  was  rightfully  included 
in  a  tax  act  which  made  no  provision  for  a  valuation  of  the 
land  of  the  diflferent  owners,  and  no  apportionment  of  the 
tax,  as  is  required  by  the  constitution  of  the  State  of  Maine." 
For  satisfactory  reasons  there  presented,  the  question  was  not 
then  passed  upon  by  the  court.  The  same  reasons  exist  in 
the  present  cause,  and  there  will  be  no  expression  of  any 
opinion  upon  that  question. 

The  objection  is  strongly  pressed  by  the  tenant,  that  no 
tax  was  laid  on  township  No.  8,  in  the  third  range,  as  it  is 
said  all  the  tax  acts  describe  the  estate  taxed  simply  as  "No. 
8,  R.  3,"  which  is  unintelligible.  This  is  hai'dly  a  correct 
description  of  what  appears  in  the  tax  acts,  as,  in  the  first 
place,  the  estate  is  always  located  in  the  county  of  Aroostook  ; 
and  secondly,  the  whole  entry  is  "No.  8,  R.  3,  do.  do.  do." 
These  words  "do."  being  placed  directly  under  the  entry  of 
"W.  of  E.  line  of  State,"  thereby  clearly  declaring  that  "No. 
8,  R.  3,"  was  situated  in  the  county  of  Aroostook,  and  west 
of  the  east  line  of  the  State. 

On  reference  to  the  tax  acts  as  far  back  as  1821,  it  will 
clearly  appear  that  these  "cabalistic  letters  and  terms,"  to  use 
the  language  of  the  learned  counsel  for  the  tenant,  were  then 
employed  by  the  legislature  in  describing  townships  to  be 
taxed ;  as,  for  instance,  in  fixing  the  taxes  that  year  for  Wash- 
ington county,  which  then  included  the  present  county  of 
Aroostook,  there  will  be  found  the  following  entry :  "County 
of  Washington,  No.  1,  first  range,  $9.65  ;  No.  6,  $5.72"  :  and 
the  same  course,  it  is  believed,  has  been  adopted  in  every 
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tax  act  since  that  year.  These  ^'signs  and  cabalistic  letters," 
from  a  usage  of  more  than  fifty  years,  have  acquired  a 
well  known  signification ;  and  there  is  not  an  individual  in 
this  State,  who  has  ever  had  an  interest  in  an  acre  of  wild 
land,  who  for  an  instant  could  entertain  a  doubt  that  *'No.  8, 
R.  3,"  in  a  tax  act,  was  intended  to  describe  a  township  of 
that  number  in  that  range  ;  and  the  letters  and  figures  there 
found,  would  be  as  intelligible  to  him,  as  easily  understood 
by  him,  as  if  the  entry  had  been  written  out  at  full  length, 
instead  of  being  abbreviated. 

Another  objection  to  the  taxes  for  every  year,  excepting  two 
included  in  the  last  deed  is,  that  they  were  laid  on  the  entire 
township  of  28,040  acres,  and  that  while  the  full  tax  was 
assessed  on  the  28,040  acres,  it  was  collected  only  from  the 
owners  of  the  22,040,  thereby  exonerating  the  thousand  acres 
of  public  lands;  as,  for  instance,  a  tax  of  f  11.60,  assessed  on 
this  township  in  1841,  was  laid  on  23,040  acres,  valued  at 
$4000;  but  the  whole  $11.60  was  apparently  collected  from 
only  the  22,040,  including  the  portion  sold  for  the  non-pay- 
ment of  taxes. 

Property  belonging  to  the  State  is  not  ordinarily  subject 
to  taxation ;  but,  if  the  State  by  its  legislature  sees  fit  to 
include  in  a  valuation  for  the  purposes  of  taxation  its  own 
property,  together  with  that  belonging  to  individuals,  and 
assesses  thereon  a  tax,  and  afterwards,  collects  the  entire  tax 
from  the  individual  owners  by  a  sale  of  their  portion  of  the 
estate  as  forfeited  for  the  non-payment  of  the  entire  tax,  it 
may  be  questionable  whether  the  individual  owner  has 
thereby  lost  his  estate ;  but,  as  there  are  other  difficulties 
which,  in  the  opinion  of  the  Court,  are  fatal  to  the  title  of 
the  demandant,  it  is  not  necessary  for  the  Court  to  pass  upon 
this  objection. 

In  every  year's  taxes  are  included  a  large  number  of  lots, 
the  fee  of  which  was  then  in  the  State,  but  the  equitable 
interest  thereto  was  in  the  holders  of  the  certificate.  It  is 
claimed  that  these  lots  were  not  subject  to  taxation ;  but,  in 
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the  opinion  of  the  Court,  the  legislative  resolve  vested  in 
the  holders  of  the  certificates  an  interest  in  their  respective 
lots,  which,  at  the  pleasure  of  the  legislature,  could  be  sub- 
jected to  taxation  ;  and  this  objection,  therefore,  is  not  sus- 
tained. 

By  c.  728,  act  of  1836,  it  was  made  the  duty  of  the  state 
treasurer  to  cause  an  assessment  of  a  state  tax  on  any  town- 
ship or  tract  of  land,  not  taxable  by  the  assessors  of  any  town 
or  organized  plantation,  to  be  published  in  the  newspaper  of 
the  state  printer  three  weeks  successively.  County  taxes 
on  such  township  or  tract  were  to  be  certified  by  the  county 
treasurer  to  the  state  treasurer,  who  was  to  credit  the  county 
with  the  amount.  The  owner  of  any  tract  so  assessed  for 
state  or  county  tax,  advertised  as  aforesaid  by  the  treasurer, 
might  at  any  time  within  four  years,  afterwards  increased 
to  five,  from  passing  the  act  of  assessment,  redeem  the  same 
from  any  state  tax,  by  paying  the  full  amount  of  the  tax 
with  twenty  per  cent  interest  after  one  year  from  the  date  of 
assessment,  and  from  any  county  tax,  by  paying  the  amount 
credited  by  the  state  treasurer  to  the  county  with  like  inter- 
est, within  four  years  from  the  date  of  such  credit ;  and,  if 
not  so  paid,  it  was  provided,  "that  said  township  or  tract 
shall  be  wholly  forfeited,  and  the  title  thereto  shall  vest  in 
the  State  free  and  quit  from  all  claims  by  any  former  owner, 
and  the  same  shall  be  held  and  owned  by  the  State  by  a 
title  declared  to  be  perfect  and  indefeasible."  This  act 
remained  in  force  till  August  1,  1841,  when  it  was  repealed 
by  the  revised  statutes. 

These  provisions  were  substantially  re-enacted  by  c.  14  of 
the  R.  S.  of  1841;  but  the  last  publication  was  to  be  made 
by  the  state  treasurer  within  three  months  from  the  day  on 
which  the  assessment  was  made  by  the  legislature.  Some 
conflict  if  found  between  §§  8  and  9  of  this  chapter  as 
to  the  time  within  which  the  payment  was  to  be  made  by 
the  land  owners;  but  the  same  is  of  no  importance  in  the 
decision  of  this  cause,  as  such  payments  were  never  made. 
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The  title  which  the  State  acquired  by  the  forfeiture  for 
the  non-payment  of  the  taxes  was  declared  to  be  perfect  and 
indefeasible,  in  the  identical  language  used  in  the  former  act. 

The  tax  for  1841  was  laid  under  the  act  of  1836.  Those 
from  1842  to  1846,  inclusive,  were  laid  under  the  revised 
statutes ;  and  it  appears  that  notice  of  the  assessment  of  the 
state  tax  for  these  various  years  was  each  year  duly  pub- 
lished in  accordance  with  the  requirements  of  law,  with  the 
exception  of  the  year  1842,  the  notice  for  which  year  was 
inserted  in  only  one  week's  issue  of  the  state  paper.  No 
objection  is  raised  in  argument  by  the  learned  counsel  for  the 
tenants  to  the  form  of  the  notices  thus  given.  The  Court 
does  not  discover  any  defect  therein,  and,  by  the  non-pay- 
ment of  the  taxes  for  all  these  years,  excepting  1842,  by  the 
owners  of  said  lots,  within  the  time  required  after  legal 
notice,  the  State  acquired  "a  perfect  and  indefeasible  title 
thereto." 

It  is  claimed  by  the  tenants,  that,  granting  the  taxes  of 
1841  and  subsequent  years  were  legally  assessed,  the  con- 
veyances subsequently  executed  by  the  land  agent  of  vari- 
ous lots  to  the  parties  entitled  thereto   had   the   effect   to 
release  those  lots  from  the  outstanding  taxes ;  that  when  the 
State  made  an  unconditional  deed  of  a  lot,  it  thereby  released 
and  conveyed  all  interest  therein,  and  could  not  afterwards 
claim   a    forfeiture   of  a  tax  therein   previously   assessed. 
Twenty-seven  lots  were  conveyed  prior  to  1841,  and  a  like 
number  were  conveyed  that  year;  but  the  deeds  were   all 
executed  previous  to  the  passage  of  the  act  assessing  the  tax 
for  that  year ;  so  that,  fifty-four  lots  were  all  conveyed  to, 
and  the  legal  title  therein  was  held  by  their  individual  own- 
ers when  the  tax  of  1841  was  assessed ;  but,  in  each  of  the 
subsequent  years  up  to  and  including  1847,  one  or  more  lots 
were  deeded  by  the  land  agent  to  the  holders  of  the  certifi- 
cates.    The  land  agent  was  not  authorized  by  any  act  to 
release  these  lots  from  the  incumbrances  they  were  subject 
to  for  taxes  until  said  taxes  had  been   paid;  and,  in  the 
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opiuion  of  the  Court,  the  deeds  as  executed  by  him  should 

be  construed  as  passing  to  the  grantees  the  interest  which 

they  were  entitled  to  under  the  resolves  granting  these  lots 

to  the  soldiers,  and  not  as  releasing  the  lots  from  any  burden 

to  which  they  had  become  subject  for  taxes  subsequently 

imposed.    To  that  extent  only  was  the  land  agent  authorized 

to  make  a  conveyance. 

On  the  tenth  of  August  1848,  c.  65  of  the  acts  of  that 

year  was  passed,  the  title  of  which  is : 

''An  Act  Riving  farther  time  to  redeem  laods  forfeited  to  the  State  for 
non-payment  of  taxes,  and  for  the  disposition  of  lands  which  may  here- 
after become  forfeited." 

This  is  the  act  referred  to  in  the  first  three  deeds  under 
which  demandant  makes  title  to  the  premises,  and  requires 
a  careful  examination  of  its  provisions,  in  order  to  determine 
whether  the  forfeiture  incurred  under  the  former  acts  was 
waived  by  the  legislature  in  behalf  of  the  land  owners. 

By  the  first  section  of  this  act,  the  treasurer  was  required 
to  advertise  within  thirty  days,  for  six  months,  in  six  speci- 
fied papers,  a  list  of  the  forfeited  tracts,  specifying  the 
amount  of  taxes  due  on  each,  and  the  time  allowed  by  the 
act  to  pay  the  same. 

By  the  second  section,  the  owner  could  pay  this  amount 
at  any  time  previous  to  the  advertisement,  as  on  or  before 
the  first  day  of  March  of  each  year  after  the  lands  were 
advertised. 

Under  these  sections,  the  time  for  the  payment  of  the 
taxes  was  extended  ;  and  a  party  was  not  obliged  to  pay 
until  the  advertisement  had  been  published  as  therein 
required ;  and  before  the  treasurer  could  make  to  the  land 
agent  a  return  of  the  list,  it  was  made  a  condition  precedent, 
that  such  list  should  have  been  so  advertised. 

The  language  in  §  3  is : 

"The  treasurer  shall  furnish  the  land  agent  a  list  of  all  tracts  or  town- 
ships of  land  which  have  been  advertised  as  provided  in  this  act,  on 
which  the  taxes  have  not  all  been  paid,  and  the  land  agent  shall,  within 
sixty  days  from  that  time,  sell  the  same  at  auction." 
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That  section  further  provided  that  the  owner  might 
also  redeem  from  the  purchaser  within  one  year  after  the 
sale,  by  paying  the  amount  for  which  the  tract  was  sold, 
together  with  twenty  per  cent  interest,  and  was  entitled  to 
receive  from  the  treasury  any  surplus  of  the  purchase  money 
which  might  there  remain  after  payment  of  the  taxes  &c.,  if 
called  for  within  three  years. 

No  question  is  made  but  that  the  legislature  might  waive 
the  forfeitures  which  had  accrued  l»y  the  non-payment  of  the 
taxes ;  and  the  inquiry  is,  whether,  by  this  act,  it  has  not  so 
done,  and  thereby  restored  to  the  original  owners  the  right 
to  redeem  their  estates  under  tlie  provisions  of  this  act,  so 
that,  if  the  purchaser  would  acquire  a  valid  title,  it  must 
appear  that  the  conditions  of  the  act  have  been  fully  com- 
plied with. 

In  passing  this  act,  it  is  most  manifest  that  the  purpose 
of  the  legislature  was,  to  benefit  the  former  owner,  to  forego 
any  absolute  title  it  might  have  acquired,  and  to  recognize 
in  him  a  right  of  redemption,  not  only  before  the  sale,  but 
for  one  year  thereafter  ;  and  what  is  of  great  significance,  if 
any  surplus  should  remain  of  the  purchase  money  over  and 
beyond  the  amount  due  the  State,  the  same  should  belong  to 
the  land  owner.  While  the  State  held  on  to  the  lands  until 
it  was  fully  indemnified  for  its  claims,  it  insisted  on  nothing 
more.  All  else  was  the  owners'.  Strict  forfeiture  was 
waived,  both  by  the  State's  extension  of  the  time  for  payment 
and  by  acknowledging  the  right  of  the  owner  to  any  balance 
which  might  remain  in  the  treasury.  The  title  of  the  act 
may  well  be  referred  to,  to  ascertain  the  purpose  of  the  leg- 
islature ;  by  that,  it  is  declared  to  be :  *'An  act  giving  fur- 
ther time  to  redeem  lands  forfeited  to  the  State  for  the  non- 
payment of  taxes."  Forfeiture  and  redemption  cannot  stand 
together.  The  moment  a  right  to  redeem  was  allowed,  from 
that  instant  the  forfeiture  was  at  an  end. 

This  extension  of  the  time  for  the  payment  of  the  taxes 
should  have  the  same  legal  effect  as  if  it  had  been  by  an 
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amendment  of  former  acts,  in  terms  declaring  that  thereby 
the  time  for  the  payment  of  the  taxes  was  extended.  If  the 
legislature  had  adopted  that  course  to  accomplish  its  pur- 
pose, it  could  hardly  admit  of  a  question,  (whether  the  for- 
feiture had  then  attached  or  not,)  that,  by  such  extension  of 
time,  the  State  had  waived  its  title,  and  could  acquire  no 
title  to  the  tract  until  after  the  time  of  extension  had  expired. 
As  soon  as  c.  65  took  effect,  the  rights  of  the  owners  were 
restored  to  them.  The  legislature  acknowledged  them  as 
having  an  interest  in  the  property,  as  being  its  owners  sub- 
ject to  the  lien  of  the  State  for  the  taxes  due  thereon ;  and 
the  act  contained  very  different  provisions  for  depriving  the 
owner  of  his  estate,  on  failure  to  pay  the  taxes. 

If  the  land  still  continued  the  absolute  property  of  the 
State,  there  would  seem  to  be  no  propriety  in  the  former 
owner  having  the  power  to  call  the  State  to  an  account  for 
its  disposal  of  the  purchase  money ;  if,  on  the  contrary,  the 
interest  of  the  State  was  merely  a  lien  for  its  taxes,  then,  all 
that  the  State  should  require  would  be  payment  of  its  dues ; 
and  any  surplus  should  enure  to  the  owner's  benefit. 

The  Court,  therefore,  holds  that,  under  the  act  of  1848,  c. 
65,  the  purchaser  did  not  acquire  an  absolute  title  to  the  lands 
under  previous  laws ;  and,  in  order  to  sustain  his  title,  the 
purchaser  must  show  a  compliance  with  the  requirements  of 
this  statute. 

In  the  return  made  by  the  treasurer  to  the  land  agent  of 
the  tracts  advertised  by  him,  he  states  that  *^the  said  tracts  or 
townships  had  been  advertised  by  him  as  forfeited  lands." 
It  is  sufficient  to  remark  that  this  certificate  of  the  treasurer 
does  not  show  any  compliance  by  him  with  the  requirements 
of  the  act.  It  may  all  be  true  to  the  very  letter,  and  yet  the 
notice  not  have  been  published  in  a  single  paper  mentioned 
in  the  act.  A  single  advertisement  in  any  paper  in  the  state 
would  justify  this  certificate  of  the  treasurer. 

The  papers  introduced  in  evidence  do  not  prove  that  notice 
was  given  as  required.     The  first  notice  bears  date  Septem- 
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ber  8,  1848,  and  recites  that  "the  several  townships  and  tracts 
of  land  mentioned  in  the  following  schedule  have  become 
forfeited,  either  in  whole  or  in  part,  for  the  non-payment  of 
the  amount  of  taxes  specified  against  each  tractor  township." 
The  schedule  is  as  follows  : 

"No.  8,  R.  8,  W.  E.  L.,  10,239." 

The  number  of  acres  on  which  the  tax  remained  unpaid  is 
nowhere  stated  in  the  notice  ;  but  the  statement  is  of  a  most 
uncertain  character,  affording  the  owners  but  little  informa- 
tion as  to  the  property  claimed  to  be  forfeited,  the  allegation 
being  that  "the  township,  either  in  whole  or  in  part,"  had 
become  forfeited  for  taxes  ;  but  whether  the  whole  or  a  part, 
and  what  part  was  forfeited  is  nowhere  stated.  The  amount 
of  tax  stated  in  the  notice  as  remaining  unpaid  is  also  differ- 
ent from  that  found  in  the  treasurer's  return  of  March  23, 
1849,  in  which  he  gives  the  amount  of  the  state  and  county 
taxes  unpaid  for  each  of  the  years  1841,  42,  43,  44,  amount- 
ing in  the  aggregate  to  $100.94. 

In  the  opinion  of  the  Court,  this  notice  was  erroneous  in 
both  of  these  particulars.  The  number  of  acres  of  land  on 
which  the  taxes  were  unpaid  should  have  been  truly  stated ; 
and  also  the  amount  of  taxes  remaining  unpaid. 

If  these  objections  are  not  valid,  there  is  another,  still 
remaining,  which  renders  the  notice  wholly  inoperative. 
The  advertisement  should  have  been  inserted  each  week,  for 
six  months  in  six  papers  designated  in  the  act.  This  was  not 
done.  In  the  Kennebec  Journal,  there  appear  to  have  been 
but  two  insertions  of  the  advertisements  in  each  of  the 
months  of  October,  December,  January  and  February.  There 
is  no  evidence  of  the  notice  having  been  published  in  the 
Portland  Advertiser  after  October ;  and  some  omissions  are 
found  in  the  publications  in  the  Eastern  Argus,  as  well  as  in 
the  two  papers  printed  in  Bangor.  Unless  the  notice  required 
by  the  statute  was  duly  published  in  conformity  to  its  require- 
ments, the  treasurer  had  no   authority  to  certify  a  list  of 
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unpaid  taxes  to  the  land  agent,  and  he  was  without  authority 
to  sell  the  same  and  give  a  good  title  to  the  purchaser. 

The  treasurer  returned  to  the  land  agent,  that  the  taxes, 
both  state  and  county,  amounting  to  ♦100.94  were  unpaid  on 
15,026  acres  of  land  in  this  township  from  1841  to  1844 
inclusive;  and  that  officer  proceeded  to  advertise  and  sell 
that  number  of  acres  and  no  more.  The  ledger  of  the  state 
treasurer  states  by  whom  the  taxes  were  paid  for  each  year 
but  does  not  always  give  the  numbers  of  the  lots  upon  which 
they  were  paid.  The  taxes  for  the  years  1841  and  1842  were 
frequently  paid  by  the  owners  in  subsequent  years;  and,  on 
referring  to  the  ledger  entries  for  those  3'ears,  it  appears  for 
what  lots  the  taxes  were  thus  paid  by  these  parties  for  pre- 
vious years.  We  can  thus  ascertain  for  what  lots  the  pay- 
ments were  made  during  these  four  years. 

It  appears  from  the  ledger  that  the  taxes  for  1841  were  paid 
upon  7,017  acres,  in  which  lots  60  and  61  were  twice  included  ; 
the  tax  upon  lot  61  was  paid  for  that  year  by  both  Cotton 
Lincoln  and  J.  C.  Chase,  and  the  tax  upon  lot  60  was  also 
paid  by  both  True  Green  and  J.  P.  Martin.  These  two  lots 
containing  400  acres  were  thus  duplicated  in  ascertaining 
the  number  of  acres  upon  which  the  owners  had  paid  the 
taxes.  The  7,017  acres,  therefore,  should  be  reduced  to 
this  extent,  leaving  the  taxes  paid  only  upon  6,617  acres,  and 
unpaid  on  15,423.  The  state  treasurer's  return  of  the  num- 
ber of  unpaid  acres  was,  therefore,  erroneous.  Instead  of 
15,026  acres  to  be  sold  for  taxes,  there  were  15,423 ;  and  the 
land  agent  had  no  authority  to  sell  and  convey  the  smaller 
number  in  discharge  of  the  taxes  remaining  unpaid,  thereby 
leaving  over  400  acres  exonerated  from  taxes  by  the  sale  of 
the  property  of  others,  in  which  the  owners  of  the  400  acres 
are  not  shown  to  have  been  interested. 

No  law  can  be  found  which  would  authorize  such  proceed- 
ings. The  property  was  held  in  severalty ;  every  lot  was  pro- 
portionally incumbered  by  the  tax  according  to  the  number 
of  acres  it  contained ;  and  the  15,423  acres  were  chargeable 
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with  the  whole  of  the  unpaid  tax ;  but  the  result  is,  that  the 
15,026  acres  have  thus  been  made  to  pay  the  tax  upon  the 
15,423  acres,  and  one  man's  debt  has  thus  been  paid  compul- 
sorily  from  another's  property,  and  for  which  no  redress  is 
provided. 

The  treasurer,  in  his  notice,  required  of  the  owners  the 
payment  of  both  state  and  county  taxes,  giving  the  whole 
amount  of  unpaid  taxes,  $102.96,  without  discriminating 
between  them ;  and  in  his  return  to  the  land  agent,  after 
specifying  the  amount  due  each  year  of  both  state  and  county 
taxes,  he  aggregates  them  as  ilOO.94 ;  and  the  land  was 
sold  for  the  payment  of  this  amount  with  interest  and  cost. 
It  is  conceded  the  county  taxes  were  illegal  for  all  but  one 
year,  the  amount  assessed  having  been  in  excess  of  that 
authorized  by  the  legislature ;  and  there  is  no  evidence  in 
support  of  the  county  tax  for  that  year;  so  that,  none  of  the 
county  taxes  are  shown  to  have  been  dul}^  assessed  ;  but  the 
treasurer  and  land  agent  have  always  recognized  the  county 
taxes  as  of  the  same  validity  as  the  state  taxes ;  have  always 
claimed  them  in  their  advertisements ;  have  demanded  their 
payment  from  the  owners:  have  finally  sold  the  property  on 
account  of  their  non-payment,  and  retained  their  amount 
from  the  sale  of  the  property;  and  the  owner  could  only 
redeem  his  estate  by  payment  of  the  amount  for  which  the 
estate  was  sold. 

If  the  State  undertakes  to  sell  the  property  of  a  citizen  for 
unpaid  taxes,  all  the  taxes  for  which  the  sale  is  made  must 
be  valid  and  legal.  If  not  so,  no  title  is  acquired  by  the  pur- 
chaser. Such  was  the  decision  of  the  Supreme  Court  of  this 
State  in  Elwell  vs.  Shaw^  1  Me.,  339 ;  and  it  has  ever  since 
been  recognized  by  the  courts. 

Most,  if  not  all  of  these  objections,  are  alike  applicable  to  the 
first  three  deeds,  under  which  the  demandant  claims ;  14,800 
acres  were  returned  to  the  land  agent  by  the  state  treasurer  for 
unpaid  taxes  of  1845,  and  that  number  was  advertised  and 
sold  in  1860 ;  7,207  were  entered  on  the  treasurer's  ledger  as 
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paid,  but  600  acres  are  duplicated  by  the  taxes  on  the  same 
lots,  having  been  paid  by  both  Barnes  and  W.  E.  Edwards, 
so  that,  in  fact,  taxes  were  paid  only  on  6607  acres,  leaving 
15,433  unpaid,  while  only  14,800  were  returned  unpaid  and 
sold.  So,  for  tax  of  1846,  21  207  acres  appear  by  the  ledger 
of  the  treasurer  to  have  been  paid  for,  and  only  700  acres  were 
returned  forfeited  and  sold  for  taxes.  In  fact,  there  were 
1,433  acres  on  which  taxes  for  that  year^were  not  paid  to  the 
treasurer.  The  title  of  the  demandant  under  the  deeds  of  1850 
and  1851  is  subject  to  nearly  all  the  objections  which  arise 
as  to  his  title  under  the  deed  of  1849;  and,  in  the  opinion  of 
the  Court,  he  did  not  acquire  a  valid  title  under  either  of 
said  conveyances. 

By  act  of  1854,  the  treasurer  was  to  sell  and  convey  for- 
feited lands ;  and  by  his  deed  of  September  27, 1854,  he  under- 
took to  convey  all  the  right,  title  and  interest  of  the  State  in 
4,340  acres,  bj^  virtue  of  a  forfeiture  for  non-payment  of  its 
proportion  of  state  and  county  taxes  for  the  years  1849  to 
1853  inclusive,  in  this  township.  This  deed  is  invalid  for 
various  reasons.  The  sale  was  for  both  state  and  county 
taxes  for  each  of  these  years ;  and  there  is  no  evidence  of  any 
valid  county  tax  having  been  assessed.  The  land  was  not 
forfeited  at  the  time  of  sale  for  taxes  for  1853,  as  the  owner 
had  a  right  of  redemption  for  two  years  after  the  assessment ; 
and  by  the  act  of  1854,  the  treasurer  could  only  dispose  of 
lands  after  forfeiture.  The  number  of  acres  of  forfeited  lands 
was  not  correctly  stated,  there  being  4,740  acres,  on  which 
tlie  taxes  were  unpaid,  including  the  year  1853,  instead  of 
4,340,  the  quantity  advertised  and  sold.  The  land  itself  was 
not  conveyed,  but  only  the  right,  title  and  interest  of  the 
State.  For  these  reasons,  in  the  opinion  of  the  Court,  the 
deed  of  1854  was  invalid. 

Some  of  the  objections,  which  have  thus  been  considered, 
have  heretofore  been  presented  to  this  Court  and  determined 
in  accordance  with  this  opinion.  The  opinion  found  in  Clark 
vs.  Strickland^  2  Curtis,  439,  was  drawn  by  Judge  Ware ;  but 
it  was,  without  doubt,  sanctioned  and  approved  by  Judge 
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Curtis,  as  the  same  was  reported  by  him  without  comment 
or  dissent.     It  was  then  held: 

"If  a  tax  was  legal  and  the  land  forfeited  for  non-payment  of  tbe  same, 
the  forfeiture  was  waived  by  the  levy  of  another  tax  after  the  title  of  tbe 
State  had  become  perfect  under  the  forfeiture. 

"A  subsequent  act  of  tbe  legislature  giving  further  time  for  payment  of 
the  tax  was  also  a  waiver  of  the  forfeiture,  at  least  so  far  that  a  title 
under  a  tax  sale  must  be  made  under  this  law. 

*4f  the  county  commissioners,  in  levying  a  tax,  assess  a  larger  sum 
than  is  granted  by  the  legislature,  it  renders  the  whole  tax  void. 

"The  treasurer,  in  advertising  the  delinquency  in  the  case,  gave  as  the 
sum  due,  the  whole  amount,  including  the  county  tax.  This  was  a  fatal 
defect  in  the  proceeding.    The  county  tax  being  illegal,  was  not  due. 

"The  land  agent  is  directed  to  sell  the  land,  and  he  sold  all  the  right, 
title  and  interest  of  the  State  in  and  to  the  land.  This  is  a  different 
tiling  from  the  sale  of  the  land  itself." 

By  three  of  these  deeds,  the  sale  was  only  of  the  right, 
title  and  interest  of  the  State.  The  other  deed  purports  to 
convey  14,800  acres ;  but  the  advertisement  only  offered  for 
sale  "tlie  right,  title  and  interest  of  the  State"  in  that  num- 
ber of  acres,  and,  for  this  cause,  all  of  these  conveyances  are 
deemed  invalid. 

If  the  doctrine  of  waiver  by  the  levy  of  a  tax  by  the  State 
after  the  land  has  become  forfeited  to  it,  as  held  in  the  above 
case,  is  correct,  the  demandant's  title  to  the  larger  portion  of 
the  townships  must  fail. 

The  demandant  claims,  that,  by  the  act  of  April  23,  1852, 
c.  272,  these  deeds  vested  in  the  grantees  a  valid  title,  not- 
withstanding any  irregularities  in  the  methods  or  failures  to 
comply  with  the  provisions  of  the  acts  under  which  the  sales 
were  made. 

Three  of  the  deeds  were  executed  before  the  passage  of 
this  act.  Admitting  that  the  State  might  waive  any  rights 
it  might  have  to  insist  on  such  irregularities,  it  cannot  be, 
that,  by  such  action  on  its  part,  it  can  divest  the  title  which 
the  owners  had  at  the  date  of  the  passage  of  the  act.  If  these 
conveyances  were  invalid  by  reason  of  these  defects,  and.  the 
owners  still  retained  the  title  to  the  lands,  the  legislature 
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could  not,  by  any  act  it  might  pass,  deprive  them  of  their 
property.  So  far  as  the  interests  of  the  owners  were  involved, 
the  act  was  null  and  void. 

The  last  deed  was  executed  subsequent  to  the  passage  of 
the  act ;  but  most  of  the  objections,  which  are  sustained  by 
tlie  Court,  are  alike  applicable  to  all  the  deeds,  and  are  not 
dependent  on  irregularities  in  the  notice,  or  failure  to  com- 
ply with  the  provisions  of  the  acts  under  which  the  sales 
were  made. 

In  Raymond  vs.  Longworth^  14  How.,  78,  the  Supreme 
Court  lays  down  the  rule  that  it  is  the  duty  of  the  federal 
courts  to  follow  the  decisions  of  the  state  courts,  in  state 
laws,  regulating  proceedings  in  cases  of  tax  sales. 

The  Supreme  Court  of  Maine  in  Tohnan  vs.  ffobha,  68  Me., 
816,  says :  "It  is  claimed  that  the  land  in  dispute  was  for- 
feited to  the  State  for  non-payment  of  taxes,  and  then  sold 
b}'  the  State  to  the  demandants.  The  proceedings  creating 
such  forfeiture  and  sale  are  to  be  strictly  construed." 

In  that  case,  the  tax  title  was  defeated  because  it  did  not 
appear  that  the  treasurer  complied  with  the  law  regulating 
the  publication  of  the  list  of  lands  to  be  sold.  That  decision 
fully  sustains  the  conclusions  at  which  the  Court  has  arrived 
in  the  present  case. 

By  §  45,  c.  6  of  R,  S.,  1871,  which  were  in  force  when 
the  proceedings  in  that  case  took  place,  the  land  became  for- 
feited to  the  State,  if  the  taxes  were  not  paid  within  two 
years  of  the  assessment ;  and  when  forfeited,  the  treasurer  was 
required  to  sell  the  same,  after  giving  the  notices  prescribed. 

Chapter  272,  of  the  act  of  1852,  is  found  to  be  substantially 
re-enacted  by  R.  S.,  1857,  c.  6,  §  44;  R.  S.,  1871,  c.  6,  §  58. 

It  was  held  in  Tolman  vs.  Hobha^  that  an  owner  of  land, 
after  an  alleged  forfeiture  had  been  incurred  and  the  land 
had  been  sold  by  the  treasurer,  still  had  an  interest  in  the 
estate,  and  could  stand  upon  his  former  title  and  claim  the 
property,  unless  the  purchaser  proved  a  full  compliance  with 
the  tax  acts,  notwithstanding  the  act  of  1852,  and  §  58,  of  c. 
6  of  R.  S.,  were  set  up  to  debar  him  from  so  doing. 
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The  Supreme  Court  of  Massachusetts,  in  Slocum  vs.  City 
of  Boston^  129  Mass.,  559,  has  passed  upon  an  act  of  the  Leg- 
islature of  that  State,  similar  to  that  now  under  consideration 
and  adjudged  it  to  be  unconstitutional.  That  Court  had  pre- 
viously decided  that  certain  advertisements  of  the  collector 
of  Boston,  of  sales  of  lands  for  taxes,  were  not  in  conformity 
with  the  requirements  of  the  statutes ;  thereupon,  in  1878, 
the  legislature  passed  an  act,  that  ^^no  sale  of  land  for  taxes 
previously  made  should  be  held  invalid  by  reason  of  such 
defect  in  the  advertisements ;"  and  the  validity  of  this  latter 
act  was  the  question  before  the  Court  in  SlocunC%  case.  Such 
legislation  did  not  receive  the  sanction  of  that  court ;  by  it, 
an  owner  was  not  deprived  of  his  estate ;  the  sale  was  still 
invalid  notwithstanding  the  legislature's  attempt  to  remedy 
the  defect ;  and  this  decision  is  an  express  authority  against 
the  validity  of  c.  172,  so  far  as  the  title  of  the  owners  to  the 
lot  is  involved. 

In  the  argument  for  the  demandant,  it  is  admitted  that  he 

must,  in  an  action  like  the  present,  rely  on-  his  own  title  ; 

and,  in  the  opinion  of  the  Court,  it  is  fatally  defective  in  many 

respects. 

Judgment  for  tenants  with  costs. 


Be  COLCORD,  BERRY  &  CO. 

Deckmbeb,  1880. 

1.  The  want  of  proper  firm  books  of  account  will  bar  a  partner 
in  a  firm  of  tradesmen  of  his  discharge  in  bankruptcy. 

2.  The  sale  of  firm  assets  to  a  new  firm  composed  of  the  same  mem- 
bers and  one  other,  without  any  entry  of  the  transaction  upon  the 
books  of  the  old  firm,  is  in  violation  of  the  law  requiring  tradesmen 
to  keep  proper  books  of  account. 

In  Bankruptcy.  Petition  by  one  member  of  a  firm  of 
tradesmen  for  his  discharge.  A  firm  creditor  objected 
because  the  firm  did  not  keep  proper  books  of  account. 
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Mr,  F.  8.  Nickerson^  solicitor  for  petitioner. 

Mr,  George  F.  Holmes  and  Mr,  Almon  A.  Strout,  solicitors 
for  objecting  creditor. 

Fox,  J.  Cassius  C.  Roberts,  one  of  this  firm,  having 
petitioned  for  his  discharge,  Loring  B.  Small,  one  of  the  firm 
creditoi-s,  has  appeared  in  opposition  thereto,  on  the  ground 
that  from  November  4,  1870,  to  April  15,  1871,  the  firm  did 
not  keep  proper  books  of  account.  This  firm  failed  in  the 
fall  of  1870,  having  before  that  been  engaged  in  ship-building 
at  Stockton,  in  this  state,  at  the  same  time  carrying  on  busi- 
ness as  traders  in  their  store  at  that  place.  About  the  time 
of  the  failure,  they  formed  a  new  copartnership  with  one  S. 
L.  Hall,  which  carried  on  the  business  of  the  store  as  before 
under  the  old  style  of  Colcord,  Berry  &  Co. 

It  is  conceded  that,  up  to  the  time  of  the  failure,  the  firm 
complied  with  the  requirements  of  the  bankrupt  act  by  keep- 
ing the  proper  books ;  but,  after  that  time,  they  did  not  keep 
any  cash  book,  nor  did  they  enter  on  their  journal,  or  any 
other  book,  the  transfer  of  the  stock  to  the  new  firm,  or  in 
any  way  refer  thereto. 

An  examination  of  the  books  of  the  old  firm  nowhere  dis- 
closes this  transfer  of  the  stock,  or  that  anything  was  paid 
therefor  by  the  new  firm ;  the  business  was  continued  until 
February  or  March  by  the  new  firm,  which  made  purchases 
of  groceries  from  W.  H.  Kinsman,  that,  with  most  of  the  old 
stock,  was  disposed  of  to  the  men  who  were  employed  in 
finishing  two  vessels  then  on  the  stocks  belonging  to  the  old 
firm,  but  mortgaged  to  Kinsman.  Some  portion  of  the  old 
stock  was  retailed  by  *  the  new  firm  to  other  parties.  When 
the  workmen  rendered  in  their  accounts  of  their  labor  on  the 
vessels,  they  were  credited  with  the  amounts  on  the  books  of 
the  old  firm,  and  were  charged  with  the  goods  received  by 
them  in  part  payment  from  the  new  firm.  A  day  book  and 
ledger  are  the  only  account  books  shown  to  have  been  kept 
by  the  new  firm ;  neither  is  produced,  and  the  Court  is  not 
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advised  as  to  the  entries  made  thereon,  and  cannot  presume 
that  they  fulfilled  the  requirements  of  the  act  in  this  behalf. 

The  amount  of  goods  turned  over  to  the  new  firm  by  the 
old  is  stated  by  the  bankrupt  to  have  been  about  82,000 ;  the 
entire  omission  of  any  reference  to  this  transaction  on  the 
books  of  the  firm,  and  of  any  account  with  the  new  firm 
arising  therefrom,  in  the  opinion  of  the  Court,  requires  the 
refusal  of  the  bankrupt's  discharge.  The  books  afford  no 
information  upon  this  subject  to  the  assignees  or  creditors, 
either  tliat  there  was  a  sale  of  the  stock  to  tlie  new  firm,  or 
what  amount  was  paid  therefor,  or  how  much  remained  due 
and  unpaid  on  this  account  when  the  firm  went  into  bank- 
ruptcy ;  upon  this  whole  proceeding,  the  books  are  silent. 

Roberts  testifies  that  when  the  new  firm  was  formed,  the 
old  firm  was  deeply  indebted  to  Hall,  the  incoming  partner ; 
that  when  the  business  of  the  new  firm  was  wound  up,  the 
old  firm  had  a  settlement  with  the  new  and  were  still  largely 
in  debt  to  Hall.  Of  all  this,  so  far  as  the  Court  is  informed, 
the  books  of  the  old  firm  make  no  disclosure,  and  there  is 
nothing  to  be  found  therein  which  can  in  any  way  aid  the 
assignees  in  determining  for  what  sum  the  old  stock  was  dis- 
posed of  to  the  new  firm,  and  how  much  has  been  paid,  or  to 
whom  or  what  account.  This  case,  therefore,  in  this  respect,  ^ 
is  similar  to  that  of  Be  Tyler^  4  B.  R.,  104,  and  for  this  cause 

the  Court  is  compelled  to 

Deny  the  diBcharge, 
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UNITED  STATES  vs.  SOLOMON  B.  POOLE. 

Decbmbbb,  1880. 

1.  Executions  that  have  been  returned  satisfied  by  levies  upon  real 
estate  may  be  renewed  on  scire  facicm,  upon  proof  that  the  creditor 
took  nothing  by  the  levies. 

2.  A  debtor  having  conveyed  the  land  levied  upon  prior  to  its 
seizure  upon  execution,  will  not  be  permitted  to  show  that  his  con- 
veyance was  fraudulent,  to  defeat  a  renewal  of  the  execution  on  scire 
facias. 

Scire  Facias  to  renew  two  executions  in  favor  of  the 
United  States  that  had  been  returned  satisfied  by  levies  upon 
real  estate. 

Mr.  Wilber  F.  Lunt^  district  attorney  for  plaintiff. 

Mr.  George  F.  Talbot^  counsel  for  defendant. 

Fox,  J.  January  81,  1870,  the  United  States  recovered, 
in  this  Court,  two  judgments  against  this  defendant,  one  for 
f  2,062.56  for  duties,  payable  in  coin,  the  other  for  $3,104.28 
for  penalties  under  act  of  March  8,  1828,  including  costs  of 
suit.  The  executions  which  issued  on  these  judgments  were 
.  returned  fully  satisfied  by  levies  made  February  26,  1870,  on 
real  estate  in  Calais,  in  this  district,  as  the  property  of  the 
debtor.  The  government  received  seizin  of  the  premises, 
and  the  levies  were  duly  recorded. 

On  the  twenty-fifth  day  of  March,  1868,  the  defendant,  by 
his  deed  of  warranty,  reciting  a  consideration  of  $6,000  as 
having  been  paid,  conveyed  to  his  son,  Wm.  B.  Poole,  various 
parcels  of  real  estate,  including  the  premises  levied  upon. 
This  deed  was  recorded  April  2,  1868.  Wm.  B.  Poole  was 
at  that  time  about  twenty-two  years  of  age  and  without  pro- 
perty. He  never  took  actual  possession  of  any  part  of  the 
estate  so  conveyed  to  him  by  his  father.  The  $6,000  recited 
as  the  consideration  for  the  deed  was  paid  by  the  son's  note 
for  that  amount  to  the  defendant. 
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Up  to  the  present  time,  S.  B.  Poole  has  been  in  the  sole 
possession  and  enjoyment  of  the  premises  so  conveyed  to  his 
son,  and  has  received  all  the  rents  and  profits  therefrom. 
The  United  States  has  never  in  any  manner  asserted  any 
claim  or  right  to  the  estate  levied  upon,  or  been  in  possession 
of  any  portion  thereof,  or  received  any  rents  or  income  there- 
from. 

On  June  17, 1873,  Wm.  B.  Poole  released  to  S.  B.  Poole  all 
interest  in  various  parcels  of  real  estate,  including  that  con- 
veyed to  him  by  deed  of  March  25,  1868.  This  deed  was 
recorded  July  22,  1873,  and  recited,  as  paid  by  the  grantee, 
a  consideration  of  $10,000. 

The  deed  from  S.  B.  Poole  to  Wm.  B.  Poole  having  been 
executed  and  recorded  long  before  the  levies,  the  grantee 
thereby  acquired  a  better  title  to  the  premises  than  did  the 
government  by  its  levies,  unless  this  deed  can  be  shown  to 
have  been  fraudulent.  The  government,  by  its  levies,  is  in 
a  position  to  attack  the  validity  of  this  conveyance  if  it  elects 
so  to  do;  but,  since  the  levies  were  made,  the  property  has 
very  greatly  diminished  in  value,  the  buildings  thereon  hav- 
ing been  consumed  by  fire,  and  it  prefers  to  abandon  its  levies 
and  revive  its  judgments,  if  possible,  for  their  full  amount 
with  interest,  and  then  satisfy  them  by  levies  on  other  pro- 
perty of  this  defendant. 

It  is  provided  by  the  R.  S.  of  Maine,  c.  76,  §  17 : 

"A  creditor,  who  has  received  seizin  of  a  levy  not  recorded,  cannot 
-waive  it  unless  the  estate  was  not  the  property  of  the  debtor,  or  not 
liable  to  seizure  on  execution,  or  cannot  be  held  by  the  levy,  when  it  may 
be  considered  void,  and  he  may  resort  to  any  other  remedy  for  the  satis- 
faction of  his  judgment." 

By  §  18,  it  is  provided : 

*'When  the  execution  has  been  recorded,  and  the  estate  levied  on  does 
not  pass  by  the  levy,  for  causes  named  in  the  preceding  section,  the 
creditor  may  sue  out  of  the  office  of  the  clerk  issuing  the  execution,  awrit 
of  scire  facids,  requiring  the  debtor  to  show  cause  why  an  alias  execution 
should  not  be  issued  on  the  same  judgment ;  and  if  the  debtor,  after  being 
duly  summoned,  does  not  show  sufficient  cause,  the  levy  may  be  set  aside 
and  an  alias  execution  issued  for  the  amount  then  due  on  the  judgment. 
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unless,  durinr;  its  pendency,  the  debtor  tenders  in  court  a  deed  of  release 
of  the  Jand  levied  on,  and  makes  it  appear  that  the  land,  at  the  time  of 
the  levy,  was  and  still  is  his  property,  and  pays  the  expenses  of  the  levy 
and  thu  taxable  costs  of  suit ;  and  the  judjrment  shall  be  satisfied  for  the 
amount  of  the  levy." 

The  present  suit  is  instituted  under  these  provisions.  The 
answer  of  the  defendant  is,  that  the  judgments  have  been 
fully  satisfied  from  his  estates ;  and  with  the  answer,  he  files 
in  court  a  release  to  the  United  States  of  all  right,  title  and 
interest  in  the  lands  levied  on. 

The  burden  is  upon  defendant  to  maintain  his  answer;  to 
accjmplLsh  this,  he  must  show  that,  as  against  the  govern- 
ment, his  son,  Wm.  B.  Poole,  by  the  conveyance  of  March 
25,  1868,  did  not  acquire  a  valid  title  to  the  estate,  and  that 
the  government  by  its  levies  did  obtain  a  good  title  to  the 
same.  This  he  proposes  to  do  by  evidence  to  satisfy  the 
Court  that  his  deed  to  his  son  was  executed  with  the  intent 
and  design  of  both  parties  thereto  thereby  to  defraud  the 
United  States,  to  place  the  property  beyond  reach  of  the 
government,  and  prevent  its  being  applied  to  the  satisfaction 
of  any  judgment  the  government  might  thereafter  recover 
against  the  grantee. 

The  government  insists  that  the  defendant  is  not  at  liberty 
thus,  for  his  own  benefit,  to  attack  and  impeach  his  own  deed 
and  establish  its  invalidity  by  reason  of  such  fraudulent 
intention. 

It  is  certain  that,  as  between  the  parties  to  this  conveyance, 
however  fraudulent  may  have  been  their  intent,  the  title  to 
the  estate  thereby  passed  to  the  grantee  ;  such  a  transfer  is  not 
void,  but,  being  a  perfect  and  complete  instrument,  duly  exe- 
cuted with  all  the  formalities  of  the  law,  and  a  consideration 
having  been  paid  therefor,  is  voidable  only  by  the  creditors 
of  the  grantor,  and  is  good  between  the  parties. 

The  question  now  for  decision  is,  whether,  under  the  cir- 
cumstances, as  against  a  creditor  whose  interest  now  is  that 
this  conveyance  shall  be  sustained,  and  whether,  considering 
the  relation  that  the  government  now  bears  to  this  estate,  a 
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grantor  shall  be  heard  to  offer  evidence  of  his  fraudulent  pur- 
pose, and  thereby  sustain  a  levy,  which,  as  the  record  stands, 
is  invalid.  In  the  opinion  of  tlie  Court,  the  grantor  must 
abide  by  his  conveyance,  and  cannot  establish  his  own  fraud 
to  defeat  it. 

The  marginal  note  in  Roberts  vs.  Roberts^  2  B.  &  A.,  367, 
is :  "No  man  can  be  allowed  to  allege  his  own  fraud  to 
avoid  his  own  deed."  Abbott,  C.  J.,  on  p.  368,  said :  "The 
plaintiff  at  the  trial  produced  a  proper  deed  of  convej^ance, 
and  proved  its  execution,  and  by  that  he  established  his  title  to 
the  premises.  The  defendant  endeavored  to  defeat  this  by 
showing  that  the  deed  was  delivered  for  the  fraudulent  pur- 
pose of  giving  to  the  plaintiff  a  colorable  qualification  to 
kill  game ;  but,  in  the  case  of  Montfori  vs.  Montfori^  1  Black., 
363,  Lord  Mansfield  expressly  said,  'that  no  man  shall  set 
up  his  own  iniquity  as  a  defense,  any  more  than  as  a  cause 
of  action.  Here  that  is  attempted  to  be  done,  but  the  defen- 
dant cannot  be  allowed  to  be  heard  upon  this  matter.'  " 

In  Walton  vs.  Bonham^  24  Ala.,  513,  N.  S.,  the  Court  sa3^s: 
"The  appellant  proves  that  the  deed  to  the  children  was  made 
to  defraud  creditors,  and  sets  up  the  fraud  of  his  intestate  in 
order  to  defeat  the  deed,  and  thus  sustain  the  title  to  com- 
plainant; this  cannot  be  done.  The  law  holds  the  deed  void 
as  against  creditors  and  purchasers ;  but  it  can  only  be  so 
declared  when  it  is  attacked  for  the  fraud.  Here  the  deed 
is  not  assailed  by  the  purchaser.  He  assumes,  as  he  has  a 
right  to  do,  that  it  is  honest,  and  a  court  of  justice  will  not 
allow  the  party  who  made  it  to  say  that  it  was  fraudulent ; 
to  do  so  would  be  against  good  morals ;  and  the  grantor, 
under  such  circumstances,  not  being  permitted  to  impeach 
his  own  deed,  his  administrator  cannot  do  so." 

In  Drinkwater  vs.  Drinkwater^  4  Mass.,  367,  Parsons,  C.  J., 
declared:  "A  conveyance  to  defraud  creditors  is  good 
against  the  grantor  and  his  heirs,  and  is  void  only  as  to  credi- 
tors; for  neither  the  grantor  nor  his  heirs  claiming  under 
him  c.in  avail  themselves  of  any  fraud  to  which  the  grantor 
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was  a  party,  to  defeat  any  conveyance  made  by  him.  The 
intention  of  the  law  in  establishing  this  principle  is  effect- 
ually to  prevent  frauds,  by  refusing  to  relieve  any  man  or 
his  heirs  from  the  consequences  of  his  own  fraudulent  act. 
If  creditors  have  been  injured  by  the  fraud,  they  are  entitled 
to  relief;  as  to  them,  a  fraudulent  conveyance  is  void.*' 

In  2  Phil.  Ev.,  c.  VII,  §  4,  p.  367,  it  is  stated :  "An 
instrument  may  be  avoided  on  the  ground  of  fraud  ;  but  the 
objection  is  not  to  come  from  one  who  is  a  party  or  privy  to 
it ;  for  no  one  can  allege  his  own  fraud  in  order  to  invalidate 
his  own  deed."  The  same  rule  is  affirmed  in  Bump.  Fr. 
Conv.,  447,  and  is  sustained  by  a  very  large  number  of  author- 
ities found  in  the  notes. 

In  no  State,  has  this  rule  been  more  distinctly  recognized 
than  in  Maine.  In  Nichols  vs.  Patten^  18  Me.,  287,  Shepley, 
J.,  says:  "The  statute  of  XIII  Elizabeth,  c.  5,  provides 
that  only  against  creditors  and  others,  whose  actions  shall 
thereby  be  defrauded  or  delayed,  they  [fraudulent  convey- 
ances] shall  be  of  none  effect." 

In  Andrews  vs.  Marshall^  43  Me.,  274,  Cutting,  J.,  in  a 
very  elaborate  opinion,  on  p.  276,  says :  ''The  doctrine  is 
established  beyond  controversy  by  nearly  all  the  authorities 
touching  this  point,  that  the  fraudulent  vendor  parts  with  all 
his  title,  and  can  in  no  event  invoke  his  own  turpitude  for  the 
purpose  of  reclaiming  any  interest  in  the  property  so  con- 
veyed." See  also  Ullis  vs.  Higgins^  32  Me.,  84.  Andrezvs 
vs.  Marshall^  48  Me.,  26. 

It  is  claimed,  that  while  such  may  be  a  well  established 
rule  of  law,  the  present  case  should  be  deemed  an  exception 
thereto,  as  the  government  has  repudiated  this  conveyance 
from  the  defendant  to  his  son,  and  by  its  levies,  defeated  the 
son's  title  and  obtained  a  valid  title  to  the  estates.  It  is  true, 
that  the  government,  if  it  elected  so  to  do,  might  attack  the 
validity  of  the  deed  to  the  son ;  and  such  probably  was  its 
original  design,  as  we  may  well  infer  from  the  course  first 
adopted ;  but,  having  made  its  levies,  it  has  refrained  from 
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asserting  that  thereby  it  acquired  a  valid  title  to  the  estate. 
The  records  disclosed  that  the  son  had  acquired  an  older  title, 
and  the  government  yielded  and  admits  its  validity,  and  has 
never  since  undertaken  to  question  it. 

It  nowhere  appears  that  the  officers  of  the  government 
in  any  way  had  knowledge  of  the  fraudulent  purpose  of 
the  parties  to  the  conveyance,  or  that,  if  a  contest  should 
take  place  as  to  the  title,  it  would  be  able  to  establish  such 
fraud  and  maintain  tTie  validity  of  its  levies.  As  the  record 
stood,  there  was  not  merely  a  cloud  upon  the  title  of  the 
government,  but,  as  against  the  son,  it  had  apparently 
acquired  no  title,  and  for  more  than  ten  years  had  acknowl- 
edged that  such  was  its  condition,  by  not  claiming  possession 
of  the  premises  or  any  income  therefrom. 

The  release  from  the  son  to  the  father  in  1873  did  not 
alter  the  case,  as,  under  the  law  as  now  settled  in  this  state, 
the  title  thereby  acquired  by  the  father  did  not  enure  to  sup- 
port an  invalid  levy,  previously  made  upon  the  premises  as 
the  father's  property.     Freeman  vs.  Thayer^  29  Me.,  369. 

This  defendant  can  not  be  damnified  by  this  result ;  it 
accomplishes  exactly  what  was  contemplated  by  the  parties 
to  this  conveyance.  The  defendant  has  always  been  recog- 
nized by  all  the  world  as  the  owner  of  this  estate,  and  has 
enjoyed  all  its  benefits ;  the  levies  made  thereon  by  the  gov- 
ernment have  in  fact  done  him  no  injury,  or  defeated  or 
impaired  his  son's  title,  who  could  at  any  time  have  given  a 
valid  title  to  a  bona  fide  purchaser  by  reason  of  his  older  con- 
veyance. 

It  may  be  claimed  that  this  defendant,  by  tendering  a 
deed,  now  oflFers  to  make  it  appear  in  accordance  with  §  18, 
"that  the  land  at  the  time  of  the  conveyance  was  and  still  is 
his  property."  This  language  must  be  understood  as  mean- 
ing that  the  proof  of  such  facts  must  be  made  by  testimony 
which  can  be  legally  heard  in  courts  of  justice,  as,  for  instance, 
while  a  debtor  has  title  to  a  parcel  of  real  estate,  but  his  deed 
is  lost  before  recording,  in  such  case,  if  taken  from  him  by  a 
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levy,  lie  could  establish  his  title  by  any  testimony  legally 
admissible,  and  so  confirm  the  title  under  the  levy ;  but  it 
could  not  have  been  the  intention  of  this  section  to  enable  a 
party,  guilty  of  a  fraud,  to  reap  the  benefit  of  his  fraudulent 
acts  by  means  of  testimony  prohibited  in  all  other  cases. 

In  the  opinion  of  the  Court,  this  defendant  can  not  be 
allowed  to  defeat  his  conveyance  to  his  son,  by  establishing 
a  fraudulent  purpose  of  the  parties,  thereby  to  defraud  the 
United  States  and  prevent  the  government  from  appropriat- 
ing the  property  in  satisfaction  of  its  claims  on  the  defend- 
ant. Upon  the  evidence  which  is  admissable  on  this  hearing, 
upon  the  well  established  rules  of  law,  the  Court  finds  that  the 
estates  levied  upon  here  were  not  the  property  of  the  debtor, 
were  not  liable  to  seizure  on  execution,  and  cannot  be  held  by 

the  levies. 

Levies  set  aside^  alias  executions  to 

issue  for  the  amounts  now  due  on 

the  Judgments. 


UNITED  STATES  vs.  ALEXANDER  BAIN. 

January,  1881. 

1.  Shipping  articles  that  describe  a  voyapre  ^'from  Philadelphia  to 
Poi  tlaud,  thence  to  one  or  more  ports  east,  if  required,  and  back  to 
a  western  port  of  discharge,  the  term  not  to  exceed  two  months," 
are  sufficiently  definite  to  be  binding?,  and  are  valid  under  the  act  of 
1700  as  embodied  in  §  4520  of  the  K.  S.,  although  not  executed  in  the 
presence  of  a  shipping  commissioner,  master,  consignee  or  owner. 

2.  The  shipping  act  of  June  7,  1872,  as  embodied  in  R.  S.,  so  far  as 

relates  to  coastwise  vessels,  is  repealed  by  c.  260  of  the  act  of  June 
9,  1874. 

8.  Seamen  shipped  for  coastwise  voyjiges  are  not  amenable  to  punish- 
ment for  desertion  under  the  act«  of  Congress. 

Indictment  against  Alexander  Bain,  a  seaman,  for  deser- 
tion at  the  port  of  Portland,  from  an  American  schooner  while 
performing  a  coastwise  voyage. 
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Bain  was  convicted,  and  moves  for  a  new  trial  because 
the  verdict  is  against  law. 

Mr.  Charles  E,  Clifford^  counsel  for  Bain. 

Mr,  Wilber  F.  Lunt^  district  attorney  for  the  United  States. 

Present,  Lowell  and  Fox,  J.J. 

Fox,  J.  The  defendant,  one  of  the  crew  of  the  schooner 
J.  S.  &  S.  C.  Adams,  was  indicted  for  desertion  at  this  port. 

The  articles  which  were  signed  by  him  at  Philadelphia, 
July  19th,  described  the  voyage  as  "from  that  port  to  Port- 
laud,  Maine,  thence  to  some  one  or  more  ports  east,  if  required 
by  the  master,  and  back  to  a  western  port  of  discharge. 
Term  not  to  exceed  two  months."  The  vessel  arrived  at 
this  port,  discharged  her  cargo,  and  was  about  to  proceed  to 
the  Kennebec  river  for  ice  on  the  81st  of  July,  when  the 
defendant  deserted. 

The  defense  is  placed  on  two  grounds : 

I.  That  the  description  of  the  voyage  in  the  articles  was 
not  sufficiently  definite  and  specific,  so  as  to  bind  the  crew 
to  its  performance. 

II.  That  the  articles  were  null  and  void,  not  having  been 
signed  by  Bain  in  the  presence  of  the  shipping  commissioner, 
master,  consignee  or  owner.  These  objections  were  over- 
ruled by  the  district  judge,  and  a  verdict  of  guilty  having 
been  rendered,  the  defendant  now  moves  for  a  new  trial. 

The  revised  statutes,  §  4520,  declare  that  every  master  of 
a  vessel  of  the  burden  of  fifty  tons  or  upwards,  bound  from 
a  port  in  one  state  to  a  port  in  any  other  than  an  adjoining 
state,  shall,  before  he  proceeds  on  his  voyage,  make  an 
agreement  in  writing  or  in  print  with  every  seaman,  declar- 
ing the  voyage  or  term  of  time  for  which  such  seaman  shall 
be  shipped.  This  provision  is  taken  from  the  act  of  1790, 
and  has  frequently  been  passed  upon  by  courts  of  admiralty. 
These  articles  describe  the  voyage  as  from  Philadelphia  to 

Portland,  thence  to  one  or  more  ports  east,  if  required,  and 
31 
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back  to  a  western  port  of  discharge,  the  term  not  to  exceed 
two  months.  This  description  bears  a  strong  similarity  to 
that  found  in  Thompson  vs.  The  Oakland^  4  Law  Rep.,  301, 
in  which  Judge  Sprague  held  that  articles  describing  a 
voyage  as  "from  Boston  to  one  or  more  ports  south,  thence 
to  one  or  more  ports  in  Europe  and  back  to  a  port  of  dis- 
charge in  the  United  States,"  were  sufficiently  precise  and 
definite  to  be  obligatory  upon  the  parties ;  and  such  we  hold 
were  the  present  articles. 

At  the  trial,  the  counsel  in  defense  relied  with  great  con- 
fidence on  the  opinion  in  the  United  States  vs.  Smithy  6  Otto, 
536,  insisting  that  it  was  conclusive  against  the  validity  of 
defendant's  shipment,  and  upon  the  present  motion  for  a 
new  trial.  Remarks  of  Mr.  Justice  Clifford  in  that  case  are 
urged  upon  us  as  decisive,  and  should  control  our  conclusions 
upon  this  point.  His  language  is  as  follows :  "Seamen,  how- 
ever, for  such  a  voyage  (coastwise)  must  be  regularly  ship- 
ped, and  the  master,  before  he  proceeds  upon  the  voyage, 
must  make  with  each  seaman  he  carries  to  sea  as  one  of  his 
crew  an  agreement  in  writing  or  in  print,  in  the  manner 
and  form  required  by  the  act.  Voyages  of  this  kind,  not 
being  within  the  operation  of  the  body  of  §  12,  of  the  act 
of  June  7,  1872,  the  agreement  is  not  required  to  be  signed 
in  the  presence  of  a  shipping  commissioner;  instead  of  that, 
the  owner,  consignee  or  the  master  of  a  ship,  so  far  as  the 
ship  is  concerned,  may  himself,  in  such  a  case,  perform  the 
duties  of  such  a  commissioner ;  but  third  persons  possess  no 
such  authority  in  any  case." 

Smith's  case  was  before  the  Supreme  Court  of  the  United 
States  on  a  certificate  of  division  of  opinion  from  the  Circuit 
Court  for  the  Massachusetts  district  upon  the  question : 
''Whether  the  act  of  1872  applies  to  the  shipping  of  seamen 
on  vessels  engaged  only  in,  and  for  voyages  coastwise  between 
Atlantic  ports."  This  question  was  answered  in  the  negative. 
The  decision,  of  the  Court  therefore,  is  apparently  not  in 
accord  with  the  foregoing  quotations  from  the  opinion  of 
Mr.  Justice  Clifford. 
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If  the  act  does  not  apply  to  such  voyages,  the  regula- 
tions touching  the  shipment  of  the  crew,  as  found  in  the 
act,  are  not  applicable,  any  more  than  any  of  the  other  pro- 
visions contained  in  the  act. 

The  ruling  at  the  trial  was  in  conformity  with  the  decision 
itself,  was  based  thereon,  and  was  in  accordance  with  what 
is  understood  to  be  the  uniform  practice  in  this  circuit.  It 
has  never  been  held  that  the  provisions  as  to  shipments  of 
crew  on  foreign  voyages  were  applicable  to  coasting  voyages. 
As  stated  by  Lowell,  J.,  in  United  States  vs.  The  Thomas  W, 
Haven,  8  Fed.  Rep.,  850,  the  shipping  act  "required  shipments 
and  discharges  of  seamen  for  long  foreign  voyages  to  be 
conducted  under  the  supervision  of  shipping  commissioners. 
*  *  *  As  to  the  contracts  in  coasting  and  West  Indian 
voyages,  it  left  the  act  of  1790  to  deal  with  them." 

The  ruling  was  made  upon  the  provisions  of  the  act  of 
1872  as  found  incorporated  into  the  revised  statutes,  the 
attention  of  the  Court,  at  the  trial,  not  having  been  called 
to  the  act  of  June  9, 1874 ;  this  act,  however,  was  then  in 
force,  and  we  are  of  the  opinion,  that  it  is  necessary  for  us 
to  determine  the  true  construction  of  so  much  of  Title  LIII 
as  is  found  in  the  revised  statutes  relating  to  coasting  voy- 
ages, and  which  was  included  in  the  act  of  1872,  as,  by  the 
act  of  1874,  vessels  upon  such  voyages  are  entirely  excluded 
from  the  operation  of  all  provisions  of  this  title,  heretofore 
contained  in  the  shipping  act. 

By  act  of  Congress,  approved  June  22,  1874,  the  revised 
statutes  took  eflfect  as  of  Dec.  1, 1873;  but  by  §  5601  it  was 
declared,  "that  acts  passed  since  that  date  are  to  have  full 
eflfect  as  if  passed  after  the  enactment  of  the  revision ;  and 
so  far  as  such  acts  vary  from,  or  conflict  with  any  provision 
contained  in  said  revision,  they  are  to  have  effect  as  subse- 
quent statutes,  and  as  repealing  any  portion  of  the  revision 
inconsistent  therewith."  The  act  of  June  9,  1874,  c.  260, 
enacted  that  none  of  the  provisions  of  the  act  of  June  7, 
1872  (shipping  commissioners'  act)  should  apply  to  sail  or 
steam  vessels   engaged  in  the   coastwise  trade,  except   the 


468  CIRCUIT    COURT, 

United  States  v«.  Bain. 

coastwise  trade  between  the  Atlantic  and  Pacific  coasts,  &c. 

This  language  is  so  broad  and  comprehensive  that,  in  our 
opinion,  its  effect  must  be  to  strike  from  the  revised  statutes 
every  provision  therein  which  was  taken  from  the  act  of 
1872  relative  to  such  coastwise  vessels,  and  their  operation 
must  be  restricted  to  vessels  sailing  on  long  foreign  voy- 
ages, or  from  the  Atlantic  to  the  Pacific  coasts.  All  the 
regulations  found  in  the  act  of  1872,  and  transferred  to  the 
revised  statutes,  relative  to  the  shipment  of  crews,  which 
might  otherwise,  perhaps,  be  applicable  to  coastwise  voyages, 
are  no  longer  in  force ;  and  the  jury  were  correctly  instructed 
that  the  shipment  of  the  defendant  on  this  voyage  was  valid 
and  binding,  although  not  made  in  the  presence  of  a  com- 
missioner, master,  consignee  or  owner.  All  that  is  now 
required  for  such  contracts  is,  that  they  shall  conform  to  so 
much  of  the  act  of  1790  as  is  re-enacted  in  this  title  of  the  re- 
vised statutes,  and  the  crew  are  bound  by  such  engagements. 

There  is  no  limitation  to  the  operation  of  the  act  of  1874 ; 
by  it  every  provision  found  in  the  revised  statutes  respecting 
coasting  vessels,  which  were  first  enacted  in  the  act  of  1872, 
are  repealed  ;  and  the  result,  therefore,  must  be  that  all  such 
provisions,  some  of  which  are  of  a  most  just  and  salutary 
character,  as  for  instance  the  allowance  of  wages  to  the 
crew  to  the  time  of  loss  in  case  of  shipwreck,  are  no  longer 
in  force.  Among  others  thus  repealed  are  those  found 
in  chapter  7  of  this  title,  concerning  '^offenses  and  punish- 
fuent."  By  these  provisions,  which  were  a  re-enactment  of 
§  51  of  jct  of  1872,  the  crew  were  rendered  liable  to  an 
indictment  in  case  of  desertion.  We  are  not  aware  of  any 
other  act  of  Congress  which  punishes  desertion  criminally  ; 
but  under  our  construction  of  the  act  of  1874,  we  are  com- 
pelled to  hold  that  chapter  7,  of  Title  LIII,  is  no  longer 
applicable  to  the  crews  of  coasting  vessels.  The  result  there- 
fore is,  that  this  defendant,  although  legally  shipped  and 
bound  by  the  articles  to  complete  the  voyage,  was  not  liable 
tto  an  indictment  for  desertion. 

Verdict  Bet  aHde^  new  trial  grarUed. 
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UNITED  STATES  vs.  WILLIAM  R.  CARD. 

jAirnARY,  1881. 

1.  An  informer,  under  §  11,  c.  121  of  the  R.  S.  of  Maine,  is  one  who 
first  fi^ves  important  information  to  the  proper  authorities  that  in 
fact  leads  to  the  conviction  of  a  criminal. 

2.  A  prosecutor^  under  that  statute,  is  one  who  procures  the  arrest 
of  the  guilty  party. 

3.  The  reward  given  by  that  statute  should  be  apportioned  by  the 
coui*t  between  the  informer  and  prosecutor  according  to  their 
respective  merit. 

Indictment  against  William  R.  Card  for  passing  counter- 
feit notes  of  the  United  States.  He  had  been  convicted  and 
sentenced  to  prison. 

Morrill  Goddard  and  Charles  W.  Horton  each  petitioned 
the  court  to  certify  to  the  Governor  and  Council  of  Maine 
that  he  was  entitled  to  the  reward  allowed  prosecutors  and 
informers  under  §  11,  c.  121  of  R.  S.  of  that  State. 

Mr,  Thomas  H.  Haskell^  and  Mr.  Nathan  Webb  counsel  for 
Goddard. 

Mr.  Wilber  F.  Lunt^  counsel  for  Horton. 

Fox,  J.  It  appears  that  Morrill  Goddard,  a  lad  of  about 
fourteen,  in  September  last  was  a  student  at  the  Cumberland 
Greely  Institute.  On  the  thirtieth  of  that  month,  he  was 
present  at  a  fair  in  West  Cumberland,  and,  from  the  conduct 
of  one  Record,  was  led  to  watch  him  with  some  care  and 
shrewdness ;  finding  that  Record  was  making  many  small 
purchases  and  always  paying  by  a  bill  that  was  apparently 
new,  receiving  back  the  change,  on  an  examination  of  some 
of  the  bills,  Goddard  decided  they  were  counterfeit  and  so 
informed  Bridges,  city  marshal  of  Portland,  who  was  present 
at  the  fair.  After  hearing  Goddard's  account.  Bridges  con- 
cluded to  arrest  Record  who  was  pointed  out  to  him  by  God- 
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dard.  After  his  arrest,  similar  bills  were  found  upon  Record, 
and  he  also  redeemed  some  of  the  bills  he  had  passed.  He 
was  taken  by  Bridges  to  the  lock-up  in  Portland,  and  the 
same  evening  disclosed  to  Black,  a  deputy  marshal,  that  he 
had  obtained  these  bills  from  Wm.  R.  Card. 

Bridges  that  night  informed  Smith,  the  United  States 
deputy  marshal,  of  Record's  arrest,  and  that  he  would  proba- 
bly disclose  from  whom  he  received  those  bills,  and  requested 
Smith  to  take  charge  of  the  case  in  behalf  of  the  United 
States.  Smith,  therefore,  requested  Charles  W.  Horton,  who 
had  been  a  government  detective  under  the  internal  revenue 
department,  but  who  was  not  then  in  the  service  of  the  gov- 
ernment, to  go  with  him  to  the  lock-up  and  have  an  interview 
with  Record  in  order  to  ascertain  from  whom  he  obtained  these 
notes.  They  went  there  and  were  informed  by  Black  that 
Record  was  willing  to  disclose  all  he  knew  about  the  notes ; 
they  went  into  the  corridor  upon  which  was  the  cell  in  which 
Record  was  imprisoned ;  Horton  stood  at  the  door  of  the  cell 
and  conversed  with  Record,  Smith  being  a  few  feet  distant, 
but  within  hearing  of  all  that  was  said ;  Record  then  informed 
them  that  he  had  received  a  large  number  of  these  bills  from 
Card,  and  also  where  a  parcel  was  concealed. 

That  same  night,  Horton  made  formal  complaint  before 
Commissioner  Rand  against  Card  for  this  offense,  and  caused 
him  to  be  arrested  the  next  morning,  and  he  was  bound  over 
and  subsequently  convicted.  Horton  found  in  the  place  des- 
cribed by  Record  the  package  of  bills  which  were  produced 
by  him  at  the  hearing  before  Commissioner  Rand. 

It  is  very  certain  that  it  was  entirely  owing  to  the  sagacity 
and  perseverance  of  Goddard  that  Record  was  arrested  for  the 
offense  for  which  he  has  since  been  indicted,  but  on  account  of 
his  insanity  has  not  yet  been  put  on  trial.  While  thus  under 
arrest,  at  the  instigation  and  procurement  of  Goddard,  Rec- 
ord first  disclosed  to  BlUck  that  Card  had  furnished  him  with 
the  counterfeit  notes,  and  this  was  before  Horton  knew  any- 
thing of  the  matter.     The  city  officers,  thinking  that  it  was 
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the  duty  of  the  United  States  officials  to  carry  on  the  prose- 
cutions for  these  offences,  so  informed  deputy  marshal  Smith, 
at  whose  request  Horton  accompanied  him  to  the  city  lock- 
up, to  be  present  at  the  interview  with  Record.  At  this 
interview,  Horton  ascertained  from  Record  nothing  which 
he  had  not  already  disclosed  to  Black,  and  which  Black  was 
ready  to  communicate  to  them  if  Record  did  not  repeat  the 
confession  as  he  had  informed  Black  he  was  ready  to  do. 

Under  these  circumstances,  it  is  certainly  very  questionable 
whether  Horton  should  be  deemed  the  informer  as  against 
Goddard,  who  had  been  the  occasion  of  Record's  disclosure. 
Goddard  subsequently  by  letter  notified  the  United  States 
district  attorney  that  he  claimed  to  be  the  informer  and 
prosecutor  of  Record,  and  that  he  was  ready  to  furnish  the 
testimony  for  his  conviction. 

In  United  States  vs.  100  Bbls.  Spirits^  1  Low.,  247,  Judge 
Lowell  defines  an  informer  as  '*he  who  first  gives  to  a  person 
authorized  to  receive  it,  important  information  which,  in  fact, 
leads  to  the  desired  result;  and  the  offer  is  not  necessarily 
confined  to  pei*sons  who  should  expose  the  details  of  the 
fraud.  *  *  It  is  enough,  if  the  result  is  in  fact  reached, 
primarily  through  his  means." 

In  my  opinion,  Goddard  should  be  deemed  primarily  the 
informer  in  Card's  case,  as  well  as  in  that  of  Record ;  but,  as 
he  took  no  steps  to  institute  a  prosecution  against  Card,  and 
this  was  all  done  by  Horton,  and  the  arrest  of  Card  was  by 
his  procurement,  I  hold  he,  rather  than  Goddard,  may  prop- 
erly be  deemed  the  prosecutor  of  Card. 

The  claim  of  Goddard  is  much  the  most  meritorious ;  and 
as  the  statute  authorizes  the  Court  to  apportion  the  reward 
between  the  parties, 

I  allow  to  Morrill  Goddard  three-fourths 
parts  of  the  reward  to  be  paid  by  the 
State^  and  to  0,  M.  Horton  one-fourth 
part  thereof. 
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CHARLES  C.  GLOVER  vs.  ALBERT  F.  AMES. 

Apbil,  1881. 

1.  The  master  and  part  owner  of  a  vessel,  condemned  and  sold  at 
auction  in  a  foreif^n  port  for  the  benefit  of  whom  it  mi^ht  concern, 
cannot  divest  the  other  ownera  of  their  title  to  her,  by  either  directly 
or  indirectly  purchasing  her  himself;  but  the  other  owners,  after 
being  fully  informed  of  the  facts,  may  be  held  to  have  ratified  such 
purchase  from  their  subsequent  conduct 

2.  An  attorney,  under  general  authority  to  sell  and  convey  the 
property  of  his  principal,  cannot  sell  and  convey  the  same  to  his  own 
partner  to  raise  money  with  which  to  pay  a  debt  owing  from  the 
principal  to  his  firm  and  for  which  he  is  personally  liable.  A  sale, 
so  made,  is  invalid  and  inoperative. 

3.  Such  attorney,  after  receiving  a  letter  from  his  principal  giving 
specific  instructions  relative  to  the  care  and  preservation  of  a  specific 
piece  of  property,  has  no  authority  to  sell  the  same;  but,  in  that 
particular,  his  authority  is  thereby  revoked,  and  a  purchaser  of  that 
property,  having  knowledge  of  such  letter,  obtains  no  title  thereto, 
and  can  convey  none;  nor  can  he  subject  the  same,  a  vessel,  to  a 
lien  for  dockage  or  repairs  in  violation  of  instructions  in  the  letter. 

4.  The  purchase  of  a  vessel,  with  a  warranty  of  title,  followed  by 
possession  and  claim  of  absolute  ownership,  is  a  waiver  by  the  pur- 
chaser of  any  previous  lien  upon  her  in  his  favor. 

» 

Replevin  of  a  brig.  Defeudant  pleaded  title  in  himself 
and  not  in  the  plaintiff,  and,  issue  being*joined,  the  ease  was 
submitted  to  the  court  without  the  intervention  of  a  jury. 

Mr.  Washington  Gilbert,  counsel  for  plaintifif. 

Mr,  A.  P,  Gould,  counsel  for  defendant. 

Fox,  J.  On  the  seventh  day  of  June,  1880,  the  plaintiff 
sued  out  this  writ  of  replevin  for  the  hull,  spars,  sails  and 
rigging  of  the  brig  J.  M.  Wiswell,  then  in  the  ship-yard  of 
the  defendant  at  Rockland,  in  this  district,  where  she  was 
undergoing  repairs   by   the   defendant,  who   claimed  title 


MAINE,    1881.  478 


Glover  vs,  Ames. 


thereto  by  purchase  at  a  sale  by  auction  of  the  brig  by  Wm. 
K.  Glover  on  May  1, 1880. 

This  vessel,  under  the  command  of  the  plaintiff,  sailed 
from  Havre  in  May,  1878,  bound  for  Montevideo ;  the  next  day 
Qhe  met  with  bad  weather,  sprung  a  leak,  and  was  taken  into 
Dartmouth,  England,  where  she  was  voluntarily  run  ashore 
to  save  the  cargo.  She  was,  by  so  doing,  badly  strained, 
and,  after  discharging  her  cargo  and  then  having  surveys 
upon  her,  she  was,  on  the  report  of  the  surveyors,  condemned 
and  sold  at  public  auction  on  August  23,  for  whom  it  might 
concern,  and  was  struck  off  to  the  plaintiff  for  £425. 

At  the  time  of  the  disaster,  the  plaintiff  owned  nine-six- 
teenths of  the  brig,  and  E.  K.  and  W.  H.  Glover,  his 
brothers,  each  one-eighth,  and  the  balance  was  owned  in  Bos- 
ton. The  vessel  was  sent  by  the  plaintiff  to  Rockland  in 
charge  of  the  mate ;  she  arrived  there  in  October,  the  plain- 
tiff remaining  in  England  to  effect  a  settlement  of  the  sale 
with  the  owners  of  the  cargo.  ^ 

The  first  question,  which  arises,  is  as  to  the  effect  of  this 
sale  upon  the  interests  of  the  other  owners,  made  by  order 
of  the  master  at  Dartmouth,  the  master  having  at  the  sale 
become  the  purchaser.  It  is  not  questioned  by  the  learned 
counsel,  that  a  sale  made  under  such  circumstances  does  not 
divest  the  interests  of  the  other  owners,  unless  ratified  by 
them,  which  it  is  claimed  was  done  by  them  in  the  present 
instance. 

The  plaintiff,  after  the  sale,  did  not  inform  the  other  owners 
how  the  sale  was  effected ;  but  he  did  communicate  to  them 
the  fact  that  he  had  become  the  owner  of  the  vessel,  and  of 
his  claim  as  her  sole  owner;  and  it  is  not  disputed  that  E.  K. 
and  W.  H.  Glover,  afterwards,  by  their  conduct  and  declar- 
ations, by  E.  K.'s  selling  the  vessel  as  the  property  of  the 
plaintiff  and  Wm.  H.'s  purchasing  the  same  at  such  sale, 
ratified  and  confirmed  the  sale,  if  they  are  to  be  deemed 
cognizant  of  the  fact  that  the  plaintiff  was  himself  the  pur- 
chaser.    The  statements  of  each  of  these  parties  is,  that 
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while  he  understood  that  the  plaintifiF  had  purchased  the  ves- 
sel and  sent  her  to  Rockland  as  his  individual  property,  be 
did  not  know  that  the  plaintiff  purchased  her  himself  at  the 
auction,  but  understood  she  was  purchased  by  some  third 
party,  from  whom  the  plaintiff  afterwards  obtained  his  title> 
and  that  such  purchaser,  having  by  his  purchase  in  his  own 
behalf  obtained  a  valid  title  at  the  auction  sale,  could  after- 
wards convey  such  title  to  the  plaintiff. 

It  appears  from  the  testimony  of  both  E.  K.  and  W.  H. 
Glover  that  Parker,  the  mate,  on  his  return  in  the  vessel 
informed  them  of  the  sale.  E.  K.  says  Parker  told  him 
"Charles  had  bought  her.  She  was  sold  at  auction  and  a 
friend  had  bought  her  for  him,  and  Charles  had  got  her  from 
him."  William  H.  Glover's  statement  is  similar  to  E.  K.'s, 
with  the  addition  that  he  thinks  Parker  said  that  the  pur- 
chaser bought  her  in  for  Charles.  From  their  testimony,  the 
Court  entertains  no  doubt  that  both  these  witnesses  under- 
stood that  the  purchaser  at  the  auction  sale  was  acting  in 
behalf  of  Charles  and  for  his  benefit,  and  that  Charles  thus, 
through  the  intervention  of  a  friend,  became  at  the  sale  the 
purchaser  of  the  brig. 

Such  a  course  is  as  clearly  inoperative  to  divest  the  title 
of  the  original  owners,  as  a  direct  and  open  purchase  by  the 
master.  He  cannot  indirectly  thus  accomplish  that  which 
the  law  forbids  his  doing  directly;  and  E.  K.  and  W.  H. 
Glover,  therefore,  are  chargeable  with  knowledge  of  the 
invalidity  of  plaintiff's  title,  and  they  must  be  held  to  have 
voluntarily  assented  to  and  confirmed  it,  knowing  it  was  thus 
invalid.  It  is  quite  probable  that,  at  the  time  they  thus  rati- 
fied the  sale,  they  believed  the  plaintiff  had  purchased  the 
vessel  through  a  third  party  as  his  agent,  and  did  not  sup- 
pose that  he  was  himself  the  purchaser ;  but  whether  the  pui^ 
chase  was  by  the  plaintiff  himself  or  through  a  third  party, 
is  of  no  consequence.  In  either  case  it  was  of  no  validity 
against  the  prior  owners,  unless  it  was  afterwards  sanctioned 
by  them. 
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E.  K.  and  W.  H.  Glover,  after  they  were  informed  that 
the  plaintiflP  had  illegally  purchased  the  vessel,  might  ratify 
the  sale  if  they  chose  so  to  do,  and  their  subsequent  dealings 
with  her  as  solely  the  property  of  the  plaintiff  must  debar 
them  from  ever  after  asserting  any  interest  in  her. 

It  is  claimed  that  there  is  no  evidence  of  a  ratification  by 
the  Boston  owners  of  this  sale  and  of  the  purchase  by  the 
master.  It  is  unnecessary  to  determine  whether,  by  their 
subsequent  conduct,  these  owners  should  not  be  held  to  have 
sanctioned  her  sale,  as,  in  this  action,  it  is  wholly  immaterial 
whether  they  do  or  not  still  retain  their  interest  in  the  brig. 
The  defendant  has  in  no  way  acquired  any  rights  under  the 
Boston  owners ;  but  at  the  time  he  took  possession  of  the 
vessel,  he  was  not  acting  in  their  behalf,  and  unless  he  can 
establish  his  own  title,  he  is  a  mere  stranger  to  her,  with  no 
right  or  authority  whatever  to  withhold  her  from  the  plain- 
tiff, the  owner  of  thirteen-sixteenths,  if  not  the  entire  ship. 

After  the  arrival  of  the  brig  at  Rockland,  her  crew  were 
pressing  for  their  wages,  which,  with  the  custom  house 
charges,  amounting  in  all  to  about  fl300,  were  paid  by  the 
firm  of  W.  H.  Glover  &  Co.,  composed  of  E.  K.  and  W.  H. 
Glover  and  Albert  Lowry,  E.  K.  Glover,  who  held  a  power 
of  attorney  from  Charles,  hereafter  referred  to,  having  become 
personally  accountable  to  the  firm  for  the  payment  of  these 
advances  which  were  charged  on  the  firm  books  to  the  brig's 
account.  For  some  years  the  firm  had  kept  an  account  with 
the  brig,  which,  after  the  plaintiffs  purchase  at  Dartmouth, 
was  continued  on  the  books  as  before,  without  any  change. 

The  firm  also  had  a  private  account  with  the  plaintiff  for 
the  payment  of  which  E.  K.  had  rendered  himself  account- 
able. These  accounts  are  still  unsettled.  Probably,  on  a 
final  adjustment,  there  will  not  remain  a  large  amount  due 
from  the  brig  to  the  firm,  but  the  plaintiff  on  his  private 
account  will  be  found  indebted  to  them  for  a  considerable 
amount. 

Plaintiff  remained  abroad  until  May,  1879,  but  he  rendered 


476  CIRCUIT   COURT, 

Glover  vs.  Ames. 

to  the  firm  no  accouDt  with  the  ship  after  leaving  Galveston, 
the  port  from  which  he  sailed  for  Havre,  but  he  did  remit 
from  Havre  to  the  firm  £240  on  the  ship's  account.  In  Octo- 
ber, the  ballast  was  discharged  from  the  vessel  and  she  was 
laid  up  that  fall  and  winter  at  the  breastwork  of  the 
defendant. 

The  plaintiff  from  time  to  time  wrote  the  firm  and  E.  E. 
Glover,  advising  them  that  he  was  endeavoring  to  collect  the 
general  average  and  that  he  had  commenced  proceedings  in 
chancery  for  that  purpose ;  but  there  was  nothing  in  his  com- 
munications from  which  his  brothers  derived  any  great  hope 
of  a  successful  result,  and  they  advised  him  to  make  the  best 
settlement  possible,  and  return  home. 

In  April,  Wm.  H.,  in  behalf  of  his  firm,  undertook  to  take 
measures  to  secure  to  the  firm  the  amount  of  plaintiffs  indebt- 
ment,  and  applied  to  Mr.  Hall,  an  attorney  at  Rockland,  for 
that  purpose.  Hall  informed  him  that  an  attachment  of  the 
brig  would  be  attended  with  considerable  expense,  and  that 
£.  K.  held  a  power  of  attorney  from  the  plaintiff  which  had 
been  drawn  by  Hall  some  years  previously,  and  which  author- 
ized E.  K.  Glover  to  dispose  of  the  vessel.  This  instrument 
was  executed  October  22,  1867,  by  Charles,  who  thereby  con- 
stitutes E.  K.  Glover  his  attorney  ^Ho  transact  any  and  all 
business  in  relation  to  his  property  and  interest,  to  sell,  trans- 
fer and  deliver  such  of  my  property,  to  such  persons,  and  for 
such  sums,  and  on  such  terms,  as  to  him,  my  said  attorney, 
may  ap])ear  proper  and  expedient,  and  to  make  and  execute 
all  necessary  bills  of  sale  and  acquittances  therefor,  to  collect 
any  and  all  debts  or  sums  of  money  due  me,  and  to  receipt 
therefor  as  fully  and  with  the  same  effect  as  I  might  myself 
do."  This  instrument  was  sealed,  acknowledged  and  recorded. 

Charles  testifies  that,  at  the  time  this  paper  was  executed 
by  him,  he  was  bound  to  sea,  and,  as  he  would  be  absent 
much  of  the  time,  this  paper  was  given  E.  K.  Glover,  so 
that  he  could  at  any  time  dispose  of  any  property  for  him  if 
he  should  instruct  E.  K.  Glover  so  to  do,  but  that  he  was 
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not  to  act  under  the  power  unless  specially  directed.  This 
is  denied  by  E.  K.  Glover,  who  asserts  that  there  was  no 
restriction  or  limitation  whatever  of  his  authority  under  this 
instrument. 

E.  K.  Glover,  as  attorney  for  Charles  in  1871,  by  virtue  of 
this  power  of  attorney,  conveyed  two  lots  of  land  in  Rock- 
land ;  but  Charles  says  that  the  limit  at  which  they  should 
be  sold  was  fixed  by  him.  E.  K.  Glover,  in  behalf  of  the 
plaintiff,  also  effected  insurance  upon  the  brig  at  various 
times,  executing  notes  for  the  premium  in  the  name  of  the 
plaintiff,  and,  through  the  firm,  provided  support  for  Charles* 
wife  in  his  absence ;  but,  in  November,  1879,  by  a  written 
notix^e  to  E.  K.  Glover,  the  plaintiff  revoked  all  the  authority 
conferred  upon  him  by  this  instrument. 

Being  advised  by  Hall  that  he  could  legally  sell  the  brig 
under  this  power  of  attorney,  E.  K.  Glover  inquired  of 
various  parties  interested  in  shipping  as  to  the  value  of  the 
brig,  and,  April  14,  1879,  sold  her  to  his  brother  W.  H. 
Glover  for  $2175.00,  which  was  paid  by  his  note,  and  the 
amount  was  credited  to  the  plaintiff  upon  the  books  of  the 
firm.  This  amount  was  the  full  cash  value  of  the  brig  in 
her  then  condition,  and  the  plaintiff  could  not  in  any  way 
have  realized  for  her  any  larger  amount. 

The  reasons  assigned  for  selling  the  vessel  at  that  time  are, 
first,  that  William,  in  behalf  of  the  firm,  threatened  to 
attach  the  vessel  unless  she  was  sold  and  the  amount  received 
paid  to  the  firm ;  second,  that  the  plaintiff  was  involving 
himself  in  litigation  in  chancery,  and  that  this  brig  was  all 
of  his  property  and  would  be  likely  to  be  taken  from  him 
if  he  should  be  unsuccessful;  third,  that  the  vessel  was 
depreciating  in  value,  and  there  was  no  certainty  as  to  his 
return,  and  that  it  was  for  his  interest  to  thus  dispose  of  her. 

In  the  opinion  of  the  Court,  the  real  cause  of  the  sale  is 
the  one  first  ^signed,  to  wit :  that  William,  for  some  cause, 
then  insisted  on  payment  of  the  amount  for  which  the  plain- 
tiff was  then  indebted  to  the  firm ;  and  the  question  is,  whether 
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by  this  instrument,  E.  K.  Glover,  as  the  agent  of  the  plaintiff, 
was  authorized  in  his  behalf  thus  to  sell  at  private  sale  to  his 
brother  this  vessel,  to  raise  means  with  which  to  discharge 
the  plaintiff's  indebtment  to  the  firm  of  which  E.  K.  Glover 
was  a  member,  he  being  also  personally  accountable  to  the 
firm  for  the  payment  of  these  claims. 

The  language  of  the  instrument  is  broad  and  comprehen- 
sive, authorizing  "E.  K.  Glover  to  sell,  transfer  and  deliver 
such  of  the  plaintiffs  property,  to  .such  persons  and  for  such 
sums,  and  on  such  terms,  as  to  him  my  said  attorney  may 
appear  proper  and  expedient,  and  to  make  and  execute  all 
necessary  bills  of  sale  therefor."  This  authority  might  per- 
haps, under  ordinary  circumstances,  be  sufficient  to  sustain 
a  sale  of  a  vessel  to  a  stranger,  when  the  purpose  was  not 
thereby  to  obtain  the  means  of  payment  of  a  demand  due  to 
the  attorney ;  but  will  it  support  the  present  proceedings  ? 

At  the  time  this  instrument  was  given,  the  plaintiff  ex- 
pected to  be  absent  from  the  country ;  and  it  does  not  appear 
that  he  was  then  indebted  to  the  firm  or  either  of  its  mem- 
bers ;  and  it  is  not  claimed  that  this  instrument  was  intend- 
ed to  be  coupled  with  any  interest  or  as  a  security  to  the 
attorney.  The  agency  was  created  solely  for  the  benefit  and 
advantage  of  the  plaintiff  and  in  his  behalf,  and  every  thing 
which  was  to  be  transacted  under  it  was  to  be  done  in  the 
interest  of  the  plaintiff,  and  in  no  respect  in  promotion  of 
any  profit  or  personal  benefit  of  the  attorney ;  while  acting 
under  this  authority,  he  could  not  assume  any  duty  incom- 
patible with  the  interest  of  his  principal,  nor  act  in  any 
transaction  where  he  himself  had  any  adverse  interest. 

The  remarks  of  Lord  Cran worth  in  the  House  of  Lords,  in 
Aberdeen  Railway  Company  vs.  Blaikie^  1  McQ.,  461,  are  per- 
tinent to  this  proceeding :  "An  agent  has  duties  to  discharge 
of  a  fiduciary  character  towards  his  principal ;  and  it  is  a  rule 
of  universal  application,  that  no  one  having  auch  duties  to 
discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has,  or  can  have  a  personal  interest,  conflicting,  or 
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which  possibly  may  conflict  with  the  interest  of  those  whom 
he  is  bound  to  protect.  So  strictly  is  this  principle  adhered 
to,  that  no  question  is  allowed  to  be  raised  as  to  the  fairness 
or  unfairness  of  a  contract  so  entered  into.  It  may,  some- 
times, happen  that  the  terms  on  which  a  trustee  has  dealt, 
or  attempted  to  deal  with  the  estate  or  interest  of  those  for 
whom  he  is  a  trustee,  have  been  as  good  as  could  have  been 
obtained  from  any  other  person.  They  may  even  at  the  time 
have  been  better ;  still,  so  inflexible  is  the  rule,  that  no 
inquiry  upon  that  subject  is  permitted ;  or,  as  is  stated  by 
Judge  Story  in  his  commentary  on  Agency,  §  210,  that  in 
matters  touching  the  agency,  ^agents  can  not  act  so  as  to 
bind  their  principals,  where  they  have  an  adverse  interest 
in  themselves.  This  rule  is  founded  upon  the  plain  and 
obvious  consideration,  that  the  principal  bargains  in  the 
employment  for  the  exercise  of  the  disinterested  skill,  dili- 
gence and  zeal  of  the  agent  for  his  own  exclusive  benefit.'  " 

To  use  the  language  of  Mr.  Justice  Wayne  in  Michoud 
vs.  Grirod^  4  How.,  555 :  "The  general  rule  stands  upon  our 
great  moral  obligation  to  refrain  from  placing  ourselves  in 
relations  which  ordinarily  excite  a  conflict  between  self-inter- 
est and  integrity.  The  disability  to  purchase  is  a  conse- 
quence of  .that  relation  between  them,  which  imposes  on 
the  one  a  duty  to  protect  the  interest  of  the  other  from 
the  faithful  discharge  of  which  duty  his  own  personal 
interest  may  withdraw  him.  In  this  conflict  of  interest, 
the  law  wisely  interferes.  It  acts  not  on  the  possibility 
that,  in  some  cases,  the  sense  of  that  duty  may  prevail 
over  the  motive  of  self-interest,  but  it  provides  against  the 
probability  in  many  cases,  and  the  danger  in  all  cases,  that 
the  dictates  of  self-interest  will  exercise  predominant  influ- 
ence, and  supersede  that  of  duty."  In  that  case,  an  execu- 
tor had  purchased  the  property  of  the  testator  through 
a  third  person ;  but  this  language  of  the  court  is  alike 
applicable  to  the  sale  under  consideration. 

In  Stainback  vs.  Read  ^  Co.^  11  Gratt.,  281,  this  principle 
was  applied  to  a  case  in  some  respects  similar  to  the  present. 
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There,  a  power  of  attorney  was  given  to  an  agent  to  draw 
bills,  endorse  notes,  &c. ;  it  was  held  that  the  agent  was 
not  authorized  thereby  to  draw  bills  for  his  own  benefit,  but 
only  for  the  benefit  of  his  principal.  So  in  Parsons  vs.  Webb, 
8  Me.,  38,  an  agent  was  there  authorized  to  sell  the  plain- 
tiff's horse ;  he  sold  him  to  his  own  creditor  in  payment  of  his 
own  debt;  and  it  was  held  that  the  sale  was  invalid,  and 
that  the  original  owner  could  maintain  replevin  for  the  horse 
against  a  subsequent  vendee.  In  thus  disposing  of  this  ves- 
sel to  his  brother  William,  to  pay  a  debt  due  to  the  firm  of 
which  both  were  members,  E.  K.  Glover  was  acting  in  a 
matter  in  which  his  own  personal  interests  were  in  conflict 
with  the  interests  of  the  plaintiff;  he  was  as  agent  of  the 
plaintiff  bound  to  protect  him  ;  but  in  thus  disposing  of  the 
vessel,  he  was  promoting  his  own  interests  by  attempting 
to  thus  collect  a  debt  due  to  his  firm,  and  for  which  he 
was  also  individually  accountable.  If  enough  could  be 
realized  from  the  sale  to  pay  the  claims  of  the  firm  against 
the  plaintiff,  it  was  for  his  interest  to  dispose  of  the  prop- 
erty, although  of  much  greater  value;  and  a  conflict  of 
interest  might  arise  which  the  law  would  not  sanction. 

The  suggestion  that  this  vessel  constituted  all  of  the  plain- 
tiff's property,  for  two  reasons,  is  of  no  avail ;  first,  it  is  not 
correct,  as  there  was  a  large  amount  of  insurance  upon  her 
for  the  plaintiff's  benefit;  and  second,  if  it  had  been  all  of  his 
property,  this  power  of  attorney  did  not  authorize  the  agent 
to  thus  dispose  of  it  because  she  was  depreciating  in  value. 

If  the  view  thus  taken  by  the  Court  as  to  the  authority 
thus  conferred  by  this  instrument  is  not  correct,  the  sale  of 
the  brig  was  invalid  for  the  further  reason,  that  any  author- 
ity to  dispose  of  this  vessel,  which  might  once  have  existed 
under  this  power,  was  revoked  before  the  sale.  On  the  29th 
of  September,  1878,  the  plaintiff  wrote  the  firm  from  Dart- 
mouth :  *'I  think  I  must  say  something  in  regard  to  the  brig 
if  she  gets  home  all  right,  which  in  all  probability  she  ^ill 
before  I  do.    I  don't  know  as  you  can  do  anything  before  I 
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get  home  more  than  to  take  out  the  ballast  and  get  her  into 
a  safe  place  ;  and  I  don't  know  any  other  safe  place  than  the 
cove  opposite  your  wharf.  You  can  then  take  off  all  sails 
and  running  rigging,  and  moor  with  chains,  and  let  the  cook 
keep  ship,  as  I  arranged  with  him." 

The  power  of  attorney,  therefore,  must  be  taken  in  con- 
nection with  this  letter,  the  same  as  if  incorporated  therein  ; 
there  can  be  no  doubt  that,  if  the  same  were  found  in  the 
instrument  itself,  it  must  have  restricted  and  limited  the 
authority  of  the  agent,  and  he  would  have  had  no  right  after- 
wards to  dispose  of  the  brig ;  especially  for  the  purpose  of 
paying  the  claims  against  his  brother  for  which  he  was  him- 
self accountable.  She  was  sent  home  for  a  special  purpose. 
She  had  been  bought  shortly  before  by  the  plaintiff  for  about 
$2000 ;  and  it  is  quite  manifest,  from  all  of  the  correspondence, 
that  both  members  of  the  firm  well  understood  that  the  object 
and  intent  of  the  plaintiff  in  so  purchasing  her  was  to  repair 
her.  No  man,  after  reading  this  correspondence,  could  have 
supposed  that  the  plaintiff  still  had  authority  to  sell  the  ves- 
sel without  further  orders.  On  the  contrary,  she  was  to  be 
kept  until  the  plaintiff  returned;  was  not  to  be  sold  from 
under  him,  and  the  place  and  manner  of  keeping  her  were 
distinctly  stated,  both  to  the  agent  and  the  purchaser. 
Receiving  the  vessel  under  these  instructions,  the  agent  was 
bound  in  law  to  conform  to  them.  Whatever  previous, 
authority  he  had,  as  to  the  sale  of  the  vessel,  was  modified 
and  limited  by  these  restrictions ;  and  if  the  agent  thought  it 
to  be  for  the  best  interest  of  his  principal  to  dispose  of  her, 
he  could  only  do  so  upon  advising  him  of  his  opinion  and 
obtaining  his  assent  to  her  sale. 

The  general  authority  bestowed  by  the  power  of  attorney 
to  dispose  of  property  of  the  plaintiff  was  not  wholly  can- 
celled and  revoked :  but  all  control  over  this  brig  was  res- 
tricted by  this  letter  to  the  purposes  and  objects  therein 
stated ;  and  it  was  as  clear  a  revocation  of  any  authority  to 
dispose  of  her  as  if  contained  in  a  formal  power  of  attorney.. 
32 
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William  H,  Glover  was  cognizant  of  the  extent  of  the 
power  of  attorney,  and  also  of  this  letter  of  the  plaintiff,  of 
the  29th  of  September,  directed  to  his  "Dear  Brothers,"  and 
he  could  not  have  acquired  a  valid  title  to  the  vessel  bj^  any 
sale  made  after  the  reception  of  this  letter  by  E.  K.  Glover 
as  attorney  for  the  plaintiff. 

On  the  return  of  the  plaintiff  to  Rockland  in  May,  1879, 
he  immediately  repudiated  the  sale  and  insisted  on  his  title ; 
but  William  remained  in  possession  of  the  brig  until  she  was 
sold  by  him  at  public  auction  in  May,  1880,  to  the  defendant, 
who  was  present  at  the  sale  and  heard  the  plaintiff  forbid  the 
sale,  and  claim  that  she  was  his  property.  The  defendant, 
therefore,  can  have  no  better  rights  than  William  to  the 
brig,  and  William's  title  having  been  proved  invalid,  the 
defendant,  by  his  purchase,  acquired  no  title  to  her. 

The  defendant  further  insists  that,  under  the  direction  of 
William,  he  made  some  repairs  on  the  vessel,  and  that  after 
his  purchase  up  to  the  time  of  the  replevin  he  was  repairing 
her  on  his  own  account,  and  that,  for  these  repairs  as  well  as 
for  dockage  of  the  brig,  he  held  a  lien  upon  her  which  will 
defeat  this  suit. 

In  making  these  repairs  by  order  of  William,  the  defend- 
ant was  a  trespasser.  William  had  no  interest  in  the  vessel, 
:and  could  not  authorize  the  defendant  to  make  these  repairs 
BO  as  to  affect  the  interest  of  the  plaintiff.  By  such  repairs, 
the  defendant  acquired  no  lien  upon  the  vessel,  either  for 
those  done  by  William's  order,  or  for  those  made  for  himself 
as  her  owner.  The  latter  being  made  by  him  not  for  any 
other  party,  but  under  a  claim  of  sole  ownership,  as  upon  his 
own  property,  no  lien  could  arise  therefrom. 

The  claim  to  a  lien  for  dockage  is  also  liable  to  the  same 
objection.  William  had  no  authority  from  the  plaintiff  to 
place  her  in  the  defendant's  dock.  Instructions  from  the 
plaintiff  were  ''to  moor  her  in  the  river;"  but,  after  the 
alleged  sale  to  William,  she  was  placed  in  the  dock  by  his 
orders  to  be  repaired  as  his  property,  and  at  his  expense. 
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Under  the  authority  of  Small  vs.  Robinson^  69  Me.,  425,the 
defendant,  as  against  the  plaintiff,  never  acquired  any  lien  on 
the  vessel  for  dockage  or  repairs.  If  such  lien  ever  existed, 
he  waived  it  by  purchasing  the  vessel  from  William  by  bill 
of  sale  with  covenants  of  warranty  of  title  and  afterwards 
taking  possession  of  her,  stripping  and  repairing  her,  claim- 
ing an  absolute  ownership  thereto,  and  in  all  respects  deaUng 
with  her  as  his  own  property.  That  such  a  claim  is  a  waiver 
of  any  previous  lien  was  ruled  in  Piequet  vs.  McKay^  2 
Blackf.,  465;  and  this  decision  is  sustained  in  Jacobs  vs. 
Lataur^  5  Bing.,  130. 

Judgment  for  plaintiff  for  one 
dollar  damageSj  and  costs^ 


Re  N.  &  J.  R.  BASSETT. 

Mat,  1881. 


1.  A  farmer,  ensaged  io  buying,  sellin$i;  and  butchering  cattle,  is  a 
tradesman ;  and  for  want  of  proper  books  of  account  is  barred  of  his 
discharge  in  bankruptcy. 

In  Bankruptcy.  Petition  for  discharge  that  is  opposed 
by  creditors  upon  the  ground  that  the  bankrupts  were  trades- 
men and  did  not  keep  proper  books  of  account. 

The  bankrupts  denied  that  they  were  tradesmen,  and  there- 
fore required  to  keep  books  of  account. 

Mr.  Henry  L,  Mitchell^  solicitor  for  petitioner. 

Mr.  Harvey  D.  Hadlock^  solicitor  for  the  creditors. 

Fox,  J.  These  bankrupts  are  brothers^  who,  for  nearly 
twenty  years  prior  to  their  petition  in  bankruptcy,  resided  on 
a  farm  in  Verona  in  this  district.  They  had  separate  families, 
but  carried  on  the  farm  together,  and  were  also  engaged  in 
the  business  of  buying,  selling  and  slaughtering  cattle  and 
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Other  stock.  No  accoants  were  kept  of  their  receipts  or 
expenditures.  Each  osed  from  the  farm  produce  and  from 
sales  of  stock  as  needed,  but  no  account  was  kept  by  either 
party  of  the  sums  thus  appropriated^  or  of  their  purchases 
and  sales.  Most  of  their  purchases  were  paid  for  at  the  time, 
^  either  in  cash  or  by  their  joint  notes,  not  using  any  firm  name  ; 
and  at  the  time  of  filing  of  their  petition  to  be  declared 
bankrupts,  they  were  thus  jointly  indebted  for  over  $3,700, 
nearly  the  whole  of  which  was  for  cattle,  sheep  and  other 
stock,  and  they  were  entirely  without  assets. 

It  is  claimed  that  by  reason  of  their  business  as  butchers 
they  were  tradesmen  within  the  bankrupt  act. 

The  bankrupts  were  examined  before  the  register,  and  these 
examinations  are  the  only  evidence  produced  against  them. 
Nehemiah,  in  answer  to  the  interrogatory,  "What  business 
transactions  have  you  engaged  in  during  the  years  1876  and 
1877  ?"  says,  "Buying  and  selling  cattle,  butchering  and  farm- 
ing some,"  and  gives  the  names  of  various  parties  from  whom 
they  purchased  stock  in  1877,  with  the  amounts  paid  them, 
aggregating  $1257,  and  admits  that  they  also  purchased  other 
stock  that  year  from  the  same  as  well  as  from  other  parties, 
but  is  unable  to  give  the  amounts  of  such  purchases.  J.  R. 
Bassett  in  his  answers,  says :  "The  amount  of  the  firm  business 
was  two  to  three  thousand  dollars  per  year,  or  thereabouts,  for 
the  last  two  or  three  years  we  were  together."  The  firm  also 
bought  and  sold  cattle  on  the  foot,  and  were  engaged  in 
shipping  eggs  to  Boston,  and,  for  one  or  two  seasons,  in  catch- 
ing fish  in  the  Penobscot  river  near  their  farm. 

The  meat  from  the  animals  slaughtered  by  them  was  usually 
sold  to  the  store-keepers  in  Bucksport  and  other  places  in  that 
vicinity.  At  times  considerable  quantities  were  sent  to  Bos- 
ton for  sale,  frequently  resulting  in  a  loss. 

At  the  hearing  before  me,  the  bankrupts  were  again 
examined,  and  they  then  insisted  that  they  were  farmers,  and 
that  the  trading  in  stock  by  them  and  their  business  as  butch- 
ers were  merely  casual  and  occasional  transactions,  the  pur- 
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chases  being  made  for  the  purpose  of  having  the  stock  con- 
sume the  hay  produced  on  the  farm,  made  possible  by  fatten- 
ing them  and  converting  them  into  money  by  slaughtering  and 
disposing  of  the  products,  and  that  their  purchases  thus  made 
were  only  from  five  to  ten  thousand  dollars  per  year,  or  to  use 
J.  R.  Bassett's  language,  "We  were  farmers  and  once  in  a 
while  would  buy  stock  and  fatten  them  to  kill." 

The  explanation  thus  given  by  them,  after  the  emergency 
had  arisen,  as  to  the  nature  and  extent  of  their  business  is  in- 
consistent with  their  examinations,  and  the  CJourt  must  there- 
^re  rely  on  their  original  statements  as  being  in  all  probability 
the  most  trustworthy,  confirmed,  as  it  is,  by  the  amount  of 
their  joint  liabilities  as  set  forth  in  their  schedules. 

The  case  of  He  CoU^  2  Low.,  874,  is  relied  upon  as  requir- 
ing the  Court  to  hold  that  these  bankrupts  are  not  to  be 
deemed  tradesmen  within  the  meaning  of  the  bankrupt  act. 

Cot^  was  a  farmer.  "Several  times  in  each  year,  he  visited 
Canada,  and  he  then  usually  bought  horses  or  cattle,  and 
sometimes  hay,  partly  for  use  on  his  farm,  and  partly  for  sale ; 
his  dealings  in  these  articles  were  for  cash ;  he  was  unable  to 
write  and  had  never  kept  any  books  ;  there  was  no  evidence 
that  his  failure  was  connected  with  his  buying  and  selling ; 
the  amount  of  his  dealings  was  a  subject  of  some  conflict  of 
proof." 

The  present  case  is  by  no  means  a  parallel  one.  Here  the 
whole  amount  of  the  joint  indebtment  of  the  bankrupts  is 
on  account  of  th^ir  purchases  of  stock  ;  and  it  is  a  large  sum 
for  this  class  of  debtors  to  be  owing  in  this  district.  The 
business  thus  transacted  by  them  must  have  been  at  least 
f  2500  per  year,  which  was,  without  doubt,  six  or  eight  times 
more  than  the  value  of  their  farm  products. 

Considering,  therefore,  that  by  reason  of  their  thus  carrying 
on  the  butchering  and  stock  business,  they  have  thus  become 
so  deeply  involved,  and  that,  if  they  had  not  followed  this 
business  so  extensively,  they  would  not  have  contracted  these 
debts,  and  that  their  business  was  so  conducted  for  the  profits 
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which  were  expected  by  the  bankrupts  to  be  realized  therefrom, 
it  must  be  manifest  that  this  had  but  little  connection  with 
their  farming  operations.  The  farming  was  secondary  and 
merely  incidental.  Their  stock  trading  and  butchering  occu- 
pied the  most  of  their  time,  involved  much  larger  receipts  and 
disbursements,  and  was,  in  fact,  the  principal  occupation  of  the 
bankrupts,  and  the  cause  of  their  insolvency. 

lie  Kimball^  7  Fed.  Rep.,  461,  was  a  petition  to  the  Circuit 
Court  to  reverse  the  decree  of  the  District  Court  for  Massachu- 
setts in  granting  a  discharge  to  a  bankrupt ;  ''he  was  a  team- 
ster, owning  many  horses  and  carts  and  engaged  for  years 
extensively  in  that  business ;  when  it  become  slack,  he  took 
to  supplying  certain  friends  and  neighbors  with  hay  and 
straw  ;  he  did  this  to  keep  his  horses  and  carts  employed,  and 
when  he  sold  at  wholesale  he  charged  only  enough  above  the 
cost  to  pay  his  usual  charges  for  teaming,  but  he  also  some- 
times sold  at  retail."  It  was  ruled  in  the  District  Court 
that  he  was  not  a  trader  under  the  bankrupt  act ;  and  this 
decision  was  affirmed  by  the  Circuit  Court,  upon  the  ground 
that  the  business  of  the  bankrupt  was  that  of  a  teamster, 
and  his  dealing  in  hay  and  straw,  although  to  a  large  amount 
in  some  years,  was  in  fact  prosecuted  by  him  in  connection 
with  and  as  a  portion  of  his  business  as  a  teamster  in  furnish- 
ing employment  for  his  teams  when  not  otherwise  at  work. 

The  present  case  is,  therefore,  quite  different  from  IS,mball9\ 
as  the  chief  occupation  of  the  bankrupts  was  in  stock  trading 
and  slaughtering  the  cattle,  and  their  farming  was  in  compar- 
ison of  but  little  moment. 

In  CoW%  case,  it  is  conceded  by  the  Court  that  a  butcher 
ordinarily  would  be  deemed  a  tradesman  within  the  bankrupt 
act ;  and,  as  it  is  not  claimed  that  these  bankrupts  kept  any 
books  of  account  other  than  a  small  pocket  diary,  which 
affords  no  information  as  to  their  affairs,  the  Court  is,  for  this 
cause,  compelled  to  deny  them  their  discharge. 

And  it  is  so  ordered. 
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May,  1881. 

1.  Glean  bills  of  lading,  for  the  carriage  of  goods  between  ports 
ivhei-e  no  usage  to  the  contrary  exists,  require  the  cargo  to  be  stowed 
under  deck. 

2.  CarsTO  stowed  on  deck  in  violation  of  a  contract  is  at  the  vessel's 
risk,  unless  clearly  shown  that  it  would  have  been  destroyed  if  it  had 
been  loaded  below  deck. 

3.  Goods  on  deck,  not  only  are  too  much  exposed  to  loss,  but 
embaiTass,  the  crew  in  the  management  of  the  ship;  and  if  disaster 
come  from  a  tardy  response  of  the  crew  in  working  ship  when  they 
are  likely  to  have  been  delayed  by  the  deck-load,  the  burden  is  upon 
the  master  to  show  that  the  deck-load  was  not  the  cause  of  the  dis- 
aster. 

4.  In  case  of  wreck  from  the  fault  of  the  master  in  caiTying  cargo  on 
deck,  amounts  paid  by  the  owners  of  the  cargo  in  recovering  their 
property  may  be  offset  against  freight  and  general  average  charges 
due  the  vessel. 

5.  Tlie  master  cannot  recover  for  services  and  expenses  in  saving 
the  cargo  from  wreck,  when  his  contract  required  its  delivery  at  port 
of  destination  as  a  pre-requisite  to  the  earning  of  freight 

In  Admiralty.  Abbitration  upon  the  claim  of  the 
owners  of  a  vessel,  in  case  of  wreck,  for  the  entire  freight  for 
the  voyage  and  general  average  charges,  less  the  freight,  upon 
cargo  saved,  from  place  of  wreck  to  port  of  destination,  and 
for  expenses  of  the  master  in  saving  and  forwarding  cargo,  to 
which  the  owners  of  the  cargo  seek  to  offset  their  expenses  of 
saving  and  recovering  it,  incurred  on  account  of  the  disaster. 

Fox,  J.  In  September  last,  Twitchell,  Champlin  &  Co. 
shipped  on  board  this  schooner,  then  at  New  York,  and  bound 
to  Portland,  750  casks  kerosene  oil,  at  a  freight  of  thirty-two 
cents  per  cask ;  fifty-five  tons  of  pig  iron  were  also  shipped  by 
the  Portland  Company  at  170  cents  per  ton.  Clean  bills  of 
lading  for  both  oil  and  iron  were  given  by  her  master.  A 
portion  of  the  oil  was  placed  on  deck,  there  not  being  room  in 
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the  hold  for  the  whole  quantity.  The  iron  was  stored  in 
three  layers  in  the  bottom  of  the  vessel,  the  depth  of  the  hold 
not  allowing  of  three  tiers  of  oil,  excepting  forward. 

On  her  passage  down  the  sound,  the  schooner  met  with  bad 
weather ;  her  mast  was  broken  so  that  she  had  to  put  into 
Edgartown  where  a  new  mast  was  procured ;  general  average 
charges  were  thereby  incurred  amounting  to  $196.02  on  the 
oil,  and  $54  upon  the  iron. 

The  vessel  again  started  on  her  voyage,  but,  by  reason  of 
a  loss  of  some  of  her  sails,  she  again  returned  to  Edgartown. 
The  deficiency  being  supplied,  she  again  got  underway,  and, 
being  unable  to  get  by  Cape  Ann,  the  master  bore  away  for 
Boston  harbor.  About  nine  P.  M.,  October  twenty-seventh, 
she  misstayed  and  went  ashore  on  the  Hardings.  The  wind 
was  N.  N.  W.,  a  wholesail  breeze ;  the  moon  at  times  was 
obscured  by  clouds ;  the  crew,  six  all  told,  left  the  vessel  that 
night  in  her  yawl  with  their  dunnage,  and  rowed  to  old  Bos- 
ton light.  The  next  morning  they  returned  to  the  wreck  and 
found  the  sea  breaking  over  her,  the  deck-load  all  gone,  her 
decks  ripped  up,  and  most  of  the  oil  washed  out  of  her  hold. 
685  barrels  were  picked  up  on  Nantasket  beach,  and  after- 
wards taken  to  Portland,  the  salvors  receiving  $1.50  per  barrel 
for  their  services.  The  iron  was  nearly  all  saved  by  wreckers 
at  a  salvage  of  thirty  per  cent. 

The  freight  on  the  oil  and  iron  from  Nantasket  to  Portland 
was  less  than  the  entire  freight  from  New  York,  and  for  this 
difference,  being  twenty  cents  per  cask  of  oil,  and  seventy 
cents  per  ton  of  iron,  the  owners  of  the  schooner  claim  to 
recover,  and  also  the  amount  of  general  average  charges,  with 
the  expenses  of  the  master  while  employed  in  saving  and  send- 
ing forward  the  cargo  after  the  loss  of  the  vessel. 

The  actual  number  of  casks  of  oil  on  deck,  at  the  time  of 
the  disaster,  is  in  dispute.  The  mate  testified  that  eighty 
only  were  on  deck  when  they  sailed  from  New  York,  to  which 
eighteen  were  added  at  Edgartown,  taken  from  the  hold 
when  the  new  mast  was  put  in  place,  and  which  were  not 
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again  stowed  below  on  account  of  the  difficulty  in  so  doing ; 
that  all  of  the  ninety-eight  casks  were  well  aft  to  trim  the 
vessel,  and  were  stowed  on  end,  and  there  were  none  on  top 
of  the  tier.  These  statements  of  the  mate  are  confirmed  by  the 
master's  testimony.  Two  witnesses  of  credit  testify  that  the 
master  of  the  schooner,  after  the  disaster,  stated  to  them  that 
there  were  about  150  casks  on  deck,  two  tiers  in  height,  one 
being  on  end  with  a  riding  tier  on  top,  on  the  bilge.  The  mas- 
ter swears  most  positively  that  he  never  stated  to  either  of 
these  witnesses  that  there  was  a  riding  tier  over  the  casks 
which  were  on  their  heads ;  but,  in  my  opinion,  he  must  have 
made  some  such  a  statement,  and  I  am  strongly  inclined  to 
the  opinion  that  a  portion  of  the  oil  was  so  stowed  in  order 
to  bring  the  trim  of  the  vessel  as  well  aft  as  possible. 

Jacob  McLellan,  also,  testifies  that  the  master  of  the 
schooner  told  him  there  were  160  casks  on  deck.  The  mas- 
ter says  he  was  unwell  when  the  cargo  came  on  board ;  that 
it  was  all  received  and  stowed  by  the  mate,  and  that  he  has 
no  certain  knowledge  of  the  precise  number  of  casks  on  deck. 

The  bill  of  lading  was  signed  by  the  master  September 
twenty-third.  The  vessel  sailed  the  twenty-fifth,  and  was 
not  wrecked  until  twenty-seventh  of  October.  During  all 
that  time,  the  master  was  in  daily  sight  of  his  deck-load,  and 
should  have  known  the  number  of  casks  he  had  thus  at  his 
risk.  The  weight  of  the  evidence  is  that  there  were  about 
150  casks  on  deck,  and  some  of  them,  as  I  think,  in  a  double 
tier. 

There  would  seem  to  have  been  no  occasion  for  the  loss  of 
this  vessel,  if  there  had  been  proper  attention  to  their  duties 
by  those  on  board.  The  weather  was  not  bad.  Boston  light, 
about  three  miles  distant,  was  in  plain  sight.  The  sea  was 
moderate,  as  six  men  were  able  in  an  eighteen-foot  boat,  with 
all  their  dunnage,  to  reach  the  light  without  difficulty.  The 
master  was  well  acquainted  with  Boston  harbor,  having,  as 
he  says,  often  been  there.  There  was  a  bell-buoy  on  the 
Hardings,  and,  with  reasonable  care  on  the  part  of  the  master, 
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vfho  was  at  the  wheel,  this  vessel  should  not  have  gone  so  near 
to  those  rocks  as  to  put  her  ashore  in  case  she  misstayed. 

Waiving  this  objection,  there  is,  in  my  opinion,  a  complete 
answer  to  the  claim  made  for  freight  and  general  average ;  and 
it  is  that  by  the  wrongful  stowage  of  this  large  quantity  of 
oil  on  deck,  this  disaster  was  occasioned,  which  has  resulted 
in  the  loss  of  eighty-five  casks  of  the  oil,  and  in  the  owners 
of  the  cargo  having  been  subjected  to  expenses  in  saving  their 
property,  far  in  excess  of  the  claims  here  made  against  them 
by  the  owners  of  the  schooner. 

It  is  admitted  that  the  master,  having  given  clean  bills  of 
lading  for  oil,  was  without  excuse  in  stowing  it  on  deck,  as  it 
is  not  claimed  that,  by  usage  or  custom  between  these  ports, 
he  was  justified  in  so  doing.  His  contract,  therefore,  being 
to  carry  all  the  oil  in  the  hold,  was  at  the  vessel's  risk,  and,  if 
lost  overboard,  the  owners  could  recover  its  value,  unless  it  is 
clearly  established  that,  if  it  had  been  below  deck,  it  would 
certainly  have  been  destroyed,  and  that  its  being  on  deck  in 
no  respect  occasioned  its  loss. 

If  a  ship  in  mid-ocean  should  be  run  down  and  instantly 
sunk  in  a  collision,  it  may  well  be  that  if  her  master  had,  in 
violation  of  his  contract,  taken  a  portion  of  his  cargo  on  deck, 
he  would  not  be  held  accountable  for  the  loss  of  his  deck-load, 
as  the  entire  cargo,  without  regard  to  its  position  on  the  ship, 
would  have  been  totally  lost  by  the  accident,  and  the  owner 
of  the  cargo  would  not  have  sustained  any  loss  by  reason  of 
a  portion  having  been  on  deck  instead  of  below;  the  miscon- 
duct of  the  master  would  not  in  any  way  have  occasioned  the 
damage  thus  sustained  by  the  ownei*s,  as  the  loss  of  the  deck- 
load  would  not  have  been  caused  by  its  being  on  deck,  but 
all  on  board,  whether  on  deck  or  below,  would  have  been,  at 
the  instant,  destroyed  by  the  sinking  of  the  ship. 

It  is,  however,  most  clearly  established  by  numerous 
decisions  of  courts  of  admiralty,  that  ^'goods  on  deck  are  too 
much  exposed  thereby  to  loss;  and  not  only  this,  but,  by 
encumbering  the  deck,  they  embarrass  the  crew,  render  the 
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management  of  the  vessel  difficult,  and  in  tempestuous 
weather  endanger  the  safety  of  the  vessel  and  the  rest  of  her 
cargo."     The  Paragon^  1  Ware,  825. 

A  double  tier  of  oil  casks  on  a  part  of  this  vessel's  deck 
must  necessarily  have  been  attended  with  the  consequences 
so  clearly  stated  by  Judge  Ware.  In  getting  forward  and 
aft,  the  crew  must  have  been  greatly  impeded  in  their  move- 
ments by  clambering  over  such  a  barricade,  and  they  must 
have  been  hindered  and  delayed  thereby  in  obeying  the  mas- 
ter's directions  as  to  handling  the  vessel.  Under  these  cir- 
cumstances, the  loss  having  been  occasioned  by  the  schooner's 
failure  to  come  about,  any  delay  in  the  execution  of  the  order, 
even  for  a  few  seconds,  would  have  been  disastrous  and  fatal 
to  her  change  of  course.  Delay  and  interruption  being  the 
natural  consequences  of  the  oil  thus  being  wrongfully  on  her 
deck,  it  was  incumbent  on  the  master  to  satisfy  me  that,  in 
the  present  instance,  the  misstaying  was  not  caused  thereby ; 
and  this  he  has  wholly  failed  to  do.  I  therefore  am  forced  to 
the  result,  that  the  disaster  was  caused  by  the  deck-load  ;  and 
the  amount  which  the  owners  of  the  cargo  have  been  com- 
pelled to  pay  to  recover  their  property  being  greater  than  the 
balance  of  freight  and  general  average  charges,  they  are  a 
proper  subject  of  allowance  against  these  claims  of  the  owners 
of  the  schooner ;  and  the  owners  of  the  schooner,  therefore,  are 
not  entitled  to  demand  and  receive  anything  on  account  of 
the  freight  and  general  average  from  the  owners  of  the  cargo. 

A  claim  is  also  made  for  the  time  and  expenses  of  the  mas- 
ter, after  the  wreck,  in  saving  and  forwarding  the  cargo;  as 
this  was  all  incurred  by  the  master  in  performance  of  his  duty 
and  contract  to  deliver  the  cargo  at  Portland,  and  so  earn  his 
freight,  he  can  not  be  allowed  for  these  items,  as  is  well 
settled  in  England.  /Schuster  vs.  Fletcher^  L.  R.  2,  Q.  B. 
Div.  418. 

I  did  not,  at  the  hearing,  understand  that  any  claim  was 
made  in  behalf  of  the  owners  of  the  cargo  to  recover  from 
the  owners  of  the  vessel  the  amount  expended  by  them  in 
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saving  and  recovering  the  cargo,  over  and  beyond  the  claims 
for  freight  and  general  average ;  and  I,  therefore,  have  not 
passed  upon  said  owners'  claims,  or  made  any  award  or  decision 
touching  the  same ;  but  have  and  do  limit  my  award  to  the 
claim  as  made  by  the  owners  of  the  vessel  against  the  owners 
of  the  cai^o. 

Which  I  determine  to  be  invalid  and  disallow. 


ANDREW  P.  WISWELL,  Assigkbe, 

vs. 
FRANCIS   H.  JARVIS  et  al. 

June,  1881. 

1.  An  agreement  between  husband  and  wife,  that  upon  his 
death  she  should  have  all  of  his  estate  for  the  use  of  herself  and 
children,  does  not  impose  a  le^al  liability  upon  the  husband,  nor 
constitute  him  in  law  the  debtor  of  his  wife,  nor  afford  any  legal 
support  to  a  conveyance  of  his  property  to  his  wife,  made  In  per- 
formance of  such  agreement. 

2.  A  voluntary  conveyance  of  property  from  the  husband  to  the 
wife  IB  prima  facie  fraudulent  as  to  creditors;  but,  the  fraud  in  such 
case,  is  a  question  of  fact,  and  may  be  disproved. 

3.  Quaere,  whether  the  certified  copy  of  a  custom  house  record  of  an 
enrollment  of  a  vessel,  reciting  **that  one  of  the  respondents  made 
oath  in  December  1860,  that  he  owned  one-sixteenth  of  a  vessel,"  is 
competent  evidence  to  disprove  bis  alleged  ownership  of  three- 
fourths  of  the  same  vessel  in  April,  1871. 

4.  Such  copy,  if  received  is  not  sufficient  alone  to  falsify  the  sworn 
statements  of  both  respondents  upon  the  point 

5.  Copies  of  deeds*  other  than  deeds  of  real  estate,  are  inadmissible 
in  Maine  to  prove  their  contents. 

6.  A  deed  of  part  of  a  vessel  in  1867,  from  one  of  the  respondents, 
would  not  disprove  his  ownership  thereof  in  1871,  sworn  to  by  both 
respondents. 

7.  A  voluntary  conveyance  of  a  house,  worth  $5,000,  to  the  wife 
from  the  husband  acting  in  good  faith  toward  all  his  creditors, 
and  then  owing  (3,000  and  possessed  of  personal  property  valued  at 
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four  times  that  amount,  which  was  subsequently,  by  misfortune  and 
without  his  fault,  lost,  is  a  reasonable  and  proper  provision  for  the 
wife  and  her  family,  and  is  valid  against  existing  creditors. 

6.  Under  the  R.  S.  of  Maine,  1871,  c.  61,  §  1,  which  declares 
that  property  conveyed  by  the  husband  to  his  wife  without  valuable 
consideration  may  be  taken  as  the  property  of  the  husband  for  his 
debts  contracted  prior  to  such  conveyance,  it  must  appear  that  such 
conveyance  was  fraudulent  as  to  creditors,  before  such  property  can 
be  so  taken. 

In  Equity.  Bill  by  the  assignee  of  a  bankrupt  against 
the  bankrupt  and  his  wife,  to  set  aside  a  conveyance  of  prop- 
erty from  the  bankrupt  to  his  wife  alleged  to  have  been 
made  in  fraud  of  both  existing  and  subsequent  creditors. 

The  respondents,  in  their  answers,  admitted  the  convey- 
ance, but  denied  all  fraud  in  the  transaction,  and  alleged 
that  the  conveyance  was  made  by  the  husband  to  settle  upon 
the  wife  a  reasonable  portion  of  his  property  according  to  a 
previous  agreement  with  the  wife  and  her  father,  who  had 
advanced  her  quite  the  value  of  the  property  conveyed,  and 
that,  at  the  time,  the  husband  was  abundantly  able  to  pay 
all  his  creditors,  and  subsequently  offered  so  to  do,  but  the 
creditors  preferred  to  continue  their  loan  to  him,  and  that 
afterwards,  by  misfortune,  he  lost  all  his  property  and 
became  bankrupt. 

Mr.  Andrew  P.  Wiswell,  pro  se. 

Mr.  Henry  X.  Mitchell^  solicitor  for  respondents. 

Fox,  J,  This  bill  was  filed  June  22, 1880,  by  the  assignee 
of  Francis  H.  Jarvis,  against  the  bankrupt  and  his  wife  to 
set  aside  a  conveyance  of  a  house  and  lot  in  Castinc,  in  this 
district,  made  by  the  bankrupt  to  his  father-in-law,  Alfred 
Hovey,  on  the  15th  day  of  March  1871,  and  by  him  conveyed 
to  Mrs.  Jarvis  on  the  third  day  of  April  of  the  same  year. 
Jarvis  was,  on  his  own  petition  filed  Aug.  17, 1878,  adjudged 
a  bankrupt  by  this  Court.  Said  conveyance  is  charged  to  have 
been  without  consideration  and  fraxidulent  and  void  under  the 
statute  of  Elizabeth,  as  to  their  existing  creditors,  two  of  whom 
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have  proved  their  debts  in  bankruptcy,  viz. :  C.  J.  Abbott, 
executor  of  estate  of  Jona*  Perkins  deceased,  to  the  amount 
of  $931,  and  Andrew  J.  Jarvis  to  the  amount  of  $2147.92. 

The  value  of  the  estate  so  conveyed  is  alleged  to  have 
been  about  $5000.  It  is  also  charged  that  said  conveyance 
was  fraudulent  and  void  as  to  subsequent  creditors,  and  was 
made  with  an  intent  to  defeat  the  provisions  of  the  bank- 
rupt act. 

Mrs.  Jarvis,  in  her  answer,  denies  all  fraudulent  purpose 
and  intent,  and  alleges  that  the  conveyance  was  made  to  her 
through  the  intervention  of  her  father  by  her  husband,  in 
pursuance  of  oft  repeated  promises  by  him  that  he  would 
settle  the  premises  upon  her  for  her  share  of  the  property, 
which  she  had  helped  to  accumulate ;  that  at  the  time  of 
the  conveyance,  he  was  in  Boston,  about  to  proceed  to  sea 
as  master-mariner,  and  there  executed  the  deed  for  the  sole 
benefit  of  herself  and  her  children,  and  the  same  was  on  19th 
of  July,  1871,  duly  recorded. 

In  her  answer,  she  alleges  that  her  husband  was  at  that 
time  the  owner  of  more  than  $15,000  of  available  property, 
exclusive  of  their  premises,  and  that  he  did  not  then  owe  in 
all  more  than  $3000. 

She  further  states  that  they  were  married  Dec.  20,  1846, 
that  each  year  she  received  from  her  father  large  sums  of 
money  for  her  own  separate  use  and  benefit,  which  she  used 
from  year  to  year  for  the  general  support  of  herself  and 
family,  relying  entirely  upon  the  representation  of  her  hus- 
band that  he  was  the  owner  of  $10,000  or  $20,000  of  available 
property,  over  and  above  all  his  liabilities,  that  he  was 
doing  a  good  paying  business  as  a  ship  master,  and  that  he 
had  made  ample  provisions,  so  that  if  he  was  taken  away 
or  lost  at  sea,  his  whole  property  would  vest  in  her  for  the 
use  of  herself  and  four  children,  and  that  she  believes 
"that,  if  the  various  large  sums  of  money  which  were  pre- 
sented to  her  by  her  father  had  been  put  at  interest,  they 
would  have  amounted  to  a  sum  about  equal  to  or  more  than 
the  value  of  said  premises." 
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The  father  alleges  that,  after  this  conveyance,  her  husband 
offered  to  pay  each  of  these  creditors,  Perkins  and  Jarvis,  the 
full  amount  due  them,  but  they  each  requested  him  to  retain 
the  money,  paying  them  their  interest,  which  he  did  up  to 

1876,  and  that  she  believes  they  had  full  notice  of  the  deed 
of  the  premises  to  her,  and  assented  thereto. 

She  alleges  that,  in  January  1872,  the  bankrupt  owned 
three-fourths  of  brig  Mountain  Eagle  of  the  value  of  more 
than  $6000,  and  was  in  command  of  her  at  that  time  with 
all  his  nautical  instruments  on  board,  of  the  value  of  about 
|l500 ;  that  this  brig  with  the  property  was  then  wrecked  with 
only  $1500  insurance ;  that  he  also  owned  one-fourth  of 
brig  Isabella  Beauman,  which  was  wrecked  in  1873,  and  her 
husband  thereby  lost  more  than  $8000  ;  that  he  also  invested 
$2150  in  the  Castine  Brick  Co.,  which  was  run  for  three  or 
four  years  without  any  dividends  or  income,  and  that,  in 

1877,  the  property  of  the  company,  not  being  in  excess  of 
its  liabilities,  he  surrendered  up  all  his  interest  in  it,  and 
thereby  sustained  a  cash  loss  of  $2150 ;  that,  in  1873,  he 
purchased  $4000  of  Western  Connecticut  Railroad  bonds, 
at  ninety  cents  on  the  dollar,  which  subsequently  fell  greatly 
in  value,  and  were  sold  by  him  in  1877  and  1878  at  fifteen 
to  twenty  cents  on  a  dollar,  thereby  losing  about  $3000, 
making  in  all  a  loss  of  about  $15,000,  all  subsequent  to  the 
date  and  record  of  said  conveyance. 

The  answer  of  Francis  H.  Jarvis  is  not  so  full  and  detailed 
as  that  of  his  wife.  It  denies  all  fraudulent  purpose  and 
intent  in  making  the  deed ;  denies  that  he  was  then  insol- 
vent ;  and  alleges  that  he  was  then  worth  and  possessed  of 
more  than  M2,000  over  and  above  all  liabilities,  not  includ- 
ing this  homestead  estate  now  in  question ;  that  his  wife 
received  from  her  father,  from  year  to  year,  large  sums  of 
money  for  her  own  use,  which  she  used  for  the  support  of  the 
family  upon  the  belief  that  he  would  see  that  she  was  fully 
protected  for  the  future  by  a  transfer  of  the  premises  in 
question ;  and  that  he  believes  that,  if  all  these  sums  had 
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been  put  at  interest,  they  would  have  exceeded  the  value  of 
the  premises. 

He  admits  his  indebtedness  to  the  two  creditors  as  set 
forth  in  the  bill,  and  that  they  are  still  unpaid ;  but  he  alleges 
that  as  late  as  1875  and  1876  he  offered  to  pay  each  of  them 
all  their  dues,  but  that  they  each  informed  him  they  pre- 
ferred to  hold  his  notes  and  receive  their  interest,  which  he 
continued  to  pay  them  up  to  1876 ;  that  he  always  intended 
and  believed  he  was  fully  and  amply  able  to  pay  each  (d 
said  parties  the  full  amount  due  to  them  on  demand,  until 
he  become  unable  to  do  so  on  account  of  a  loss  of  all  the 
property  "owned  by  this  respondent  from  1872  to  1877." 

In  the  argument  in  defence,  it  is  urged  that  the  husband 
became  indebted  to  his  wife  for  the  sums  she,  from  time  to 
time,  received  from  her  father,  and  which  were  applied  by  her 
to  the  support  of  herself  and  children,  and  that  such 
indebtedness  constituted  a  good  and  valuable  consideration 
for  this  conveyance  to  her.  No  such  claim  is  made  by  the 
wife  in  her  answer;  she  says  the  deed  was  made  to  her  in 
pursuance  of  repeated  promises  of  her  husband  that  he 
would  settle  the  premises  upon  her,  for  her  share  of  the  prop- 
erty, which  she  had  helped  to  accumulate.  This,  in  other 
words',  is  nothing  more  than  an  assertion  of  a  gift  to  her  of 
the  premises,  or  more  an  agreement  how  he  should  dispose  of 
his  estate ;  but,  it  is  not  an  averment  tliat  she  loaned  him 
the  sums  of  money  she  received  from  her  father,  or  that  she 
expended  them  for  the  children's  benefit  under  a  promise  that 
he  would  repay  her  therefor  and  that  this  deed  to  her  was 
thus  made  in  discharge  of  such  liability  to  her. 

Taking  the  whole  answer,  all  that  can  be  gathered  there- 
from is  that  there  was  an  understanding  between  her  and 
her  husband,  that,  on  his  death,  she  should  have  all  of  his 
estate  for  the  use  of  herself  and  children,  and  that  when  about 
to  proceed  to  sea  from  Boston  this  transfer  was  made  in  pur- 
suance of  this  agreement.  Such  an  agreement  imposed  no 
legal  liability  on  the  husband;  did  not  constitute   him   in 
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law  the  debtor  of  his  wife ;  and  does  not  afford  any  legal 
support  to  this  conveyance. 

This  view  is  fuUj''  sustained  by  the  opinion  of  Lowell,  J.,  in 
Re  Blondin,  1  Low.,  543,  and  of  Hunt,  J.,  in  Humes  vs. 
Scniggs,  94  U.  S.,  22. 

The  case,  therefore,  is  that  of  a  voluntary  conveyance  of  a 
valuable  estate  by  a  husband  to  his  wife ;  and  the  question 
is,  whether  it  can  stand  against  an  assignee  in  bankruptcy 
representing  creditors  to  the  amount  of  $3000,  whose  debts 
were  contracted  prior  to  such  conveyance. 

The  law  upon  this  subject  is  now  well  settled  in  Maine, 
by  the  decision  of  French  vs.  Holmes^  67  Me.,  186,  where  it 
was  decided  that  "a  voluntary  gift  by  husband  to  his  wife,  if  he 
be  indebted,  or  of  a  father  to  his  son,  is  prima  fade  fraudu- 
lent as  to  creditors ;"  that  "this  may  be  rebutted  by  the  cir- 
cumstances of  the  case  and  by  proof;"  and  that  the  ques- 
tion *•  whether  the  gift  is  fraudulent  or  not  is  a  question  of 
fact,  to  be  determined  by  the  jury." 

In  Kehr  vs.  Smithy  20  Wall.,  35,  Davis,  J.,  says :  "The 
ancient  rule,  that  a  voluntary  post  nuptial  settlement  can 
be  avoided,  if  there  was  some  indebtedness  existing,  has 
been  relaxed,  and  the  rule  generally  adopted  in  this  country 
at  the  present  time  will  uphold  it,  if  it  be  reasonable,  not  dis- 
proportionate to  the  husband's  means,  taking  into  view  his 
debts  and  situation,  and  clear  of  any  intent,  actual  or  con- 
structive, to  defraud  creditors. 

In  Kent  vs.  Riley ^  L.  R.,  14  Eq.  Cas.,  190,  the  marginal 
note  to  the  decision  Lord  Romilly,  M.  R.,  is  :  "In  the  absence 
of  actual  intent  to  defeat,  delay,  or  hinder  creditors,  a  voluntary 
settlement  made  by  a  settler  in  embarrassed  circumstances, 
but  having  property  not  included  in  the  settlement,  ample 
for  payment  of  the  debts  owing  by  him  at  the  time  of  mak- 
ing it,  may  be  supported  against  creditors,  although  debts 
due  at  the  date  of  the  settlement  may,  to  a  considerable 
amount,  remain  unpaid." 

What  then  was  the  bankrupt's  condition  at  the  time  of  this 
83 
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conveyance  on  the  18th  of  March,  1871,  his  petition  in  bank- 
ruptcy not  having  been  filed  till  more  than  seven  years 
afterwards,  on  August  17,  1878. 

In  his  answer,  he  states  the  entire  amount  of  his  liabili- 
ties at  that  date  as  not  exceeding  $3000,  and  there  is  no  evi- 
dence in  contradiction  of  this  amount. 

The  bankrupt  also  says,  in  his  answer,  he  was  worth  and 
possessed  of  more  than  $12,000  over  and  above  all  liabili- 
ties, not  including  the  property  in  question ;  that  he  intend- 
ed to,  and  would  have  paid  all  he  owed,  if  it  had  not  been 
for  his  losses  sustained  from  1872  to  1877. 

Mrs.  Jarvis  states,  in  her  answer,  the  property  owned  by  her 
husband  in  March,  1871,  and  what  finally  became  of  it. 
First,  she  specifies  his  interest  as  owner  of  three-fourths  of 
brig  Mountain  Eagle  of  which  he  was  master,  and  which, 
with  his  instruments,  she  values  at  more  than  $6000,  all  of 
which  were  totally  lost,  with  an  insurance  of  but  $1500, 
making  his  net  loss  by  that  disaster  amount  to  $4500. 

To  dispute  the  alleged  ownership  of  the  husband  in  this 
brig,  the  complainant,  at  the  hearing,  produced  from  the 
records  of  the  custom  house  a  copy  of  this  vessel's  enroll- 
ment, bearing  date  Dec.  1,  1869,  and  which  recited  that  the 
bankrupt  on  that  day  had  sworn  that  he  was  the  owner  of 
but  one-sixth  of  this  vessel.  The  admission  of  this  copy 
was  objected  to,  on  the  ground  that  the  paper  had  never 
been  filed  as  testimony  in  the  cause,  and  no  notice  had  been 
given  that  it  would  be  produced  in  evidence ;  and  it  was 
urged  that,  under  the  practice  in  equity  in  the  Circuit  Court, 
exhibits  and  documentary  evidence  must  be  filed  before  publi- 
cation. This  case,  however,  did  not  proceed  under  the  rules 
and  practice  in  equity  as  established  in  this  circuit,  but  by 
an  understanding  of  the  parties  that  it  should  be  heard  at 
the  Bangor  term,  upon  such  evidence  as  either  party  might 
then  offer;  witnesses  on  both  sides  were  then  produced  and 
examined  orally  before  the  Court ;  this  document  therefore 
was  not  inadmissible  upon  this  ground. 
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By  R.  S.  of  Me.,  1871,  c.  82,  §  100, 

''Copies  of  refHsters,  or  enrollments  of  vessels,  or  of  any  other  custom 
house  record  or  document,  deposited  in  the  office  of  the  collector  of 
customs,  attested  by  him  or  his  deputy  under  seal  of  office,  may  be  used 
in  evidence  and  have  the  same  effect  as  the  production  of  the  records  in 
court,  verified  by  the  recording  officer  in  person." 

Would  the  original  record  of  enrollment  in  this  case  be 
admissible  in  evidence,  in  contradiction  of  the  testimony 
of  the  defendants  as  to  the  bankrupt's  ownership  of  three- 
fourths  of  the  Mountain  Eagle  ? 

In  1  Gr.  Ev.,  §  4&4,  it  is  said :  "The  register,  therefore,  is  not 
of  itself  evidence  of  property,  except  so  far  as  it  is  confirmed 
by  some  auxiliary  circumstance,  showing  that  it  was  made 
by  the  authority  or  assent  of  the  person  named  in  it,  and 
who  is  sought  to  be  chaiged'as  owner." 

This  document  is  found  on  the  files  of  the  custom  house, 
and  recites  that  the  bankrupt  had  taken  or  subscribed  on 
oath  that  he  was  the  owner  of  one-sixteenth  to  the  Mountain 
Eagle ;  but  there  is  nowhere  in  evidence  any  copy  of  such 
an  oath ;  and  the  enrollment  does  not  even  state  before 
whom  it  was  taken.  There  is  no  evidence  that  the  bankrupt 
ever  saw  or  knew  of  the  paper  before  it  was  read  at  the 
hearing,  and  the  Court  is  strongly  inclined  to  hold  that,  under 
all  the  circumstances,  it  was  not  admissible  for  the  object  con- 
templated. If,  however,  it  is  received,  it  is  not  sufficient  to 
establish  the  falsity  of  the  statements  of  both  of  the  respon- 
dents, as  to  the  ownership  of  the  bankrupt  in  this  vessel. 

Mrs.  Jarvis,  in  her  answer,  states  that  he  was  the  owner 
of  three-fourths,  and  her  husband,  in  his  deposition  taken 
Aug.  16,  1880,  also  swears  that,  in  April  1871,  he  owned  that 
interest  in  her.  His  attention  was  not  called  to  this  enroll- 
ment ;  no  explanation  was  demanded  of  him  in  relation  to 
it,  but  his  testimony,  upon  this  point,  was  left  as  originally 
given  by  him  without  intimation  of  what  was  disclosed  by 
the  custom  house  records. 

This  enrollment  was  made  Dec.  1,  1869:  the    deed  was. 
given  in  April  1871,  more  than  a  year  after ;  and,  if  the  fact 
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were  conceded  that  in  1869  he  owned  but  one-sixteenth,  it 
would  not  be  very  cogent  testimony  to  discredit  the  witnesses, 
who  testify  that,  in  April  1871,  he  was  then  the  owner  of 
three-fourths,  as  property  of  this  nature  is  constantly  chang- 
ing ownership. 

It  is  also  a  matter  of  some  importance,  that  there  is  not 
produced  from  the  custom  house  copies  of  any  conveyances 
of  this  vessel,  or  of  her  register  obtained  subsequent  to  this 
enrollment,  as  she  was  lost  when  sailing  on  a  foreign  voyage 
under  a  register,  or  any  evidence  that  the  records  and  files 
of  the  custom  house  do  not  disclose  that  such  instruments 
ever  existed.  In  the  opinion  of  the  Court,  the  evidence 
establishes  the  ownership  of  the  bankrupt  to  three-fourths 
of  the  Mountain  Eagle,  in  the  month  of  April  1871. 

The  answer  of  Mrs.  Jarvis  and  the  deposition  of  her  hus- 
band assert  his  ownership,  at  that  time,  of  one-fourth  of  the 
brig  Isabella  Beauman  ;  this  statement,  the  complainants 
would  disprove  by  a  copy,  duly  attested  from  the  custom  house, 
of  a  bill  of  sale  of  one-fourth  of  said  brig  from  the  bankrupt 
to  Andrew  Jackson  Jarvis,  dated  March  8, 1867,  and  recorded 
March  19th  of  the  same  year.  This  copy  is  also  objected  to. 
Would  the  record  itself  of  this  deed  be  admissible  as  evi- 
<ience  of  ownership,  without  any  proof  whatever  of  the 
execution  of  the  original  instrument? 

Copies  of  deeds  are  generally  inadmissible  to  prove  their 
contents.  In  this  state,  oflBce  copies  of  deeds  of  real  estate  are 
admissible  in  actions  touching  the  reality ;  but,  in  all  other 
actions,  the  general  principle  of  the  law  of  evidence  pre- 
vails, that  a  party,  offering  to  prove  a  fact  by  deed,  must  pro- 
duce it  and  prove  its  contents.  Hutchinson  vs.  Chadbourne^ 
35  Me.,  189.  ^Kent  vs.  Weedy  11  Me.,  459.  The  copy,  there- 
fore, was  inadmissible;  but,  if  admitted,  would  have  been 
wholly  insufficient,  executed  in  1867,  to  establish  that  in 
1871  the  bankrupt  was  not  then  owner,  when  he  and  his 
wife  had  both  sworn  that  at  that  date  he  did  actually  hold 
that  interest  in  this  brig. 
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That  he  subsequently  invested  in  the  brick-yard  $2,250, 
which  was  apparently  a  valuable  and  safe  investment,  is  not 
questioned. 

His  other  property  was  in  bonds,  four  or  five  thousand  dol- 
lars, which,  in  his  deposition,  he  says  he  then  held,  but  which 
were  subsequently,  in  1873,  converted  into  Connecticut  Wes- 
tern Railroad  bonds,  costing  him  ninety  per  cent,  but  from 
which  he  eventually  realized  only  about  twenty  per  cent. 

The  testimony  of  John  H.  Jarvis  was  that,  about  a  year 
after  the  deed  was  made,  he  sold  some  government  bonds 
belonging  to  the  bankrupt,  and  with  the  proceeds  purchased 
86000  of  Connecticut  railroad  bonds,  thus  corroborating 
the  statement  of  the  bankrupt  and  his  wife,  and  fully  satisfy- 
ing the  mind  of  the  Court  that  he  was  the  owner  of  $4000 
or  $5000  of  government  bonds,  probably  the  larger  sum, 
as  with  the  proceeds  he  acquired  $6000  of  the  railroad  bonds 
at  ninety  per  cent. 

That  there  was  no  actual  fraud  intended  by  this  deed  is 
demonstrated  by  the  undisputed  fact,  that,  a  number  of  years 
after  that  date,  he  offered  to  pay  both  of  the  creditors,  who 
have  proved  their  claims,  the  full  amount  he  was  then  in- 
debted to  them,  which  they  declined  to  receive,  preferring  to 
retain,  without  any  security,  his  notes  and  collect  their  inter- 
est from  him. 

There  can  be  but  little  question  that  these  creditors,  one 
of  whom,  if  not  both,  was  a  resident  in  Castine  in  the 
same  town  with  the  bankrupt,  must  have  been  aware  of  this 
conveyance ;  and  their  actions,  certainly,  are  strongly  corro- 
borative of  the  testimony,  that  the  bankrupt  was  then  a 
man  in  good  credit,  of  ample  means  to  discharge  all  his 
liabilities.  To  one  of  these  creditors,  the  bankrupt  says  he 
offered  a  government  bond  in  payment,  at  the  then  premium. 
This  was  the  equivalent  of  cash,  as  the  party  could  have 
disposed  of  it  at  any  moment,  and  establishes  that  he  was 
then  the  owner  of  such  securities,  and  is  in  confirmation  of 
the  other  testimony  in  the  cause. 
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Upon  all  the  evidence,  the  Court  is  well  satisfied  that  the 
bankrupt,  at  the  time  of  this  conveyance,  acted  in  perfect 
fairness  toward  all  his  creditors,  without  any  purpose  or 
intent  to  hinder,  delay,  or  defraud  them,  in  any  respect; 
that  he  was  owing  but  $3,000,  and  retained,  of  personal 
property,  more  than  four-fold  that  amount;  that,  by  most 
extraordinary  misfortunes,  he  finally  lost  nearly  this  entire 
sum,  without  fault  on  his  part ;  that  for  at  least  four  years 
the  creditors  could  have  received  their  full  pay  at  any 
moment,  the  bankrupt  having  offered  to  pay  them,  and  they 
having  refused  it. 

Under  these  circumstances,  while  the  result  has  proved 
unfortunate  to  these  creditors,  they  have  no  good  cause  of 
complaint  against  the  bankrupt,  and  should  not  be  heard  to 
attack  this  deed  to  his  wife,  which  was  only  a  reasonable  and 
proper  provision  for  her  and  her  family,  as  then  situated. 

The  complainant  invokes  the  provisions  of  R.  S.  of  Me., 
1871,  c.  61,  §  1,  which  declares  that  '*when  payment  was 
paid,  for  property  conveyed  to  her,  from  the  property  of  her 
husband,  or  it  was  conveyed  by  him  to  her  without  a  valu- 
able consideration  made  therefor,  it  may  be  taken  as  the 
property  of  the  husband  to  pay  his  debts  contracted  before 
such  purchase." 

This  provision  was  before  the  Supreme  Court  of  this  state 
for  construction  in  Window  vs.  Oilbrethy  60  Me.,  90,  and 
it  was  held  that  it  must  not  only  appear  that  the  property 
came  to  the  wife  from  the  husband,  but  that  it  was  fraudulent 
as  to  creditors.  The  case  of  French  vs.  JSolmeH^  supra^  is  of 
similar  effect. 

The  result,  therefore,  is  that  the  complainant  fails  to  sus- 
tain his  case,  and  the  bill  must  be  dismissed ;  but  as  the 
assignee  is  without  any  funds  belonging  to  the  estate,  costs  are 
not  awarded  against  him. 

Bill  dismissed  without  costs. 
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NATIONAL  SHOE  and  LEATHER  BANK,  of  Auburn, 
AND  FIRST  NATIONAL  BANK,  of  Lewiston, 

vs. 

L.  LINN  SMALL,  assignee  in  insolvency  of  Joshua  M. 
AND  Mary  A.  Waqg,  and  Nathaniel  I.  Jordan, 

ASSIGNEE  IN  INSOLVENCY   OF  SaMUEL  P.   IrVTNG  AND 

Hartwell  K.  Wagg,  copartners  as  Irving  &  Wagg, 
AKD  John  W.  May  and  James  S.  Jordan. 

June,  1881. 

1.  A  chattel  mortg^ag^e  negligently,  but  without  fraud,  withheld 
from  record  until  the  mortgagor  becomes  insolvent  is  valid. 

2.  Chattels  subsequently  acquiredt  stipulated  to  be  conveyed  by 
such  mortgage,  in  equity  pass  to  the  mortgagee. 

8.  The  holders  of  commercial  paper  are  in  equity  entitled  to  be 
subrogated  to  the  rights  of  an  indorser  secured  by  such  mortgage 
from  the  maker,  when  both  the  maker  and  indorser  have  become 
insolvent 

In  Equity.  Bill  by  the  holders  of  commercial  paper, 
asking  to  be  subrogated  to  the  rights  of  an  indorser,  who 
was  secured  by  a  chattel  mortgage  from  the  maker,  both  the 
maker  and  indorser  having  become  insolvent. 

The  defendants,  May  and  James  S.  Jordan,  are  holders  of 
like  paper  with  the  complainants,  and  the  bill  asks  that  they 
also  may  be  subrogated  to  the  rights  of  the  indorser  under 
the  mortgage,  jointly  with  the  complainants. 

The  defendants.  Small,  May,  and  James  S.  Jordan  answer, 
admitting  the  facts  charged  in  the  bill,  and  submit  the  cause 
to  the  decision  of  the  court  without  argument. 

The  defendant,  N.  I.  Jordan,  assignee,  answers  that  the 
supposed  mortgage  is  fraudulent  and  void,  and  does  not  cover 
after-acquired  property,  and  denies  the  right  of  complainants 
to  be  subrogated  to  any  rights  that  the  mortgagees  may  have 
under  the  same. 
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Mr.  Thomai  If.  Haskell  and  Mr.  Nathan  Webb^  solicitors 
for  eomjilainants. 

Mr.  Wallace  H.  White,  Mr.  John  B.  Cotton  and  Mr.  Wm. 
P.  Frye,  solicitors  for  defendant  Small. 

Mr.  William  L.  Putnam^  solicitor  for  defendant  N.  I. 
Jordan. 

Mr.  John  W.  May,  pro  se,  and  solicitor  for  James  S.  Jor- 
dan. 

Fox,  J.  This  bill  is  instituted  by  the  National  Banks, 
located  in  Androscoggin  county  in  this  district,  against  L. 
L.  Small,  the  assignee  under  the  insolvent  law  of  this  state 
of  the  estate  of  Joshua  M.  and  Mary  A.  Wagg,  and  Nathaniel 
I.  Jordan,  assignee  of  Samuel  P.  Irving  and  Hartwell  K. 
Wagg,  copartners  in  the  shoe  business  at  Auburn,  under  the 
style  of  Irving  and  Wagg,  praying  to  be  subrogated  to  the 
rights  of  Joshua  M.  and  Mary  A.  Wagg  under  a  certain 
chattel  mortgage  made  and  executed  to  them  by  Irving  and 
Wagg,  on  the  10th  of  Jul)%  A.  D.  1879,  to  secure  said  Joshua 
M.  and  Mary  A.  Wacfg  the  payment  of  certain  sums  loaned 
by  them  to  Irving  &  Wagg,  and  also  to  save  them  harmless 
from  all  liability  on  account  of  any  indorsements  made  or  to 
be  made  by  them  for  the  benefit  of  said  Irving  &  Wagg,  the 
comphiinantshavingafterward  discounted  for  Irving  &  Wagg 
their  notes  indorsed  by  Joshua  M.  and  Mary  A.  Wagg,  upon 
which  they  are  chargeable  as  joint  promisors,  and  which  are 
overdue  and  unpaid. 

The  holders  of  certain  other  notes  of  Irving  &  Wagg,  upon 
which  Joshua  M.  and  Mary  A.  Wagg  are  liable  as  indorsers, 
are  also  made  parties  defendants  to  this  proceeding. 

The  assignee  of  Irving  &  Wagg  appears,  and  in  his  answer 
admits  that  the  comj)lainants  are  holders  of  the  paper  of 
Irving  &  Wagg  as  set  forth  in  their  bill ;  that  a  mortgage  was 
made  by  them  to  Joshua  M.  and  Mary  A.  Wagg ;  but  says  that 
said   mortgage  was  not  recorded  until    August,  1881,  and 
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that  at  the  time  of  its  execution  it  was  fraudulently  agreed 
by  the  parties  to  it  that,  notwithstanding  the  mortgage  was 
to  be  given  as  aforesaid,  it  should  be  held  secret,  and  should 
not  be  recorded,  that  Irving  &  Wagg  might,  nevertheless, 
continue  manufacturing  and  purchasing  on  credit  to  be 
obtained  from  parties,  who  would  be  ignorant  of  the  existence 
of  said  mortgage,  and  who  would  rely  on  said  property  as 
unincumbered  for  the  payment  of  the  debts  to  be  so  con- 
tracted, and  that,  in  the  event  said  Irving  &>  Wagg  should 
at  any  future  time  become  insolvent,  the  mortgage  should 
be  put  upon  record  and  such  future  creditors  be  thus  deprived 
of  the  means  of  obtaining  payment  of  their  several  debts ; 
that,  in  pursuance  of  this  fraudulent  agreement,  the  mortgage 
was  held  secret,  and  Irving  &  Wagg  continued  in  business, 
purchasing  on  credit  from  parties  who  gave  credit  to  them 
mainly  on  the  fact  that  their  property  was  unincumbered. 

It  appears  that  Irving  &  Wagg  failed  July  12, 1880,  owing 
nearly  *20,000,  the  most,  if  not  all  of  which,  was  incurred 
subsequent  to  the  giving  of  this  mortgage.  The  mortgage 
purports  to  convey: 

'*A11  the  stock,  raw  or  in  process  of  manufacture  now  in  their  shop, 
with  all  the  machinery  and  furniture  and  other  personal  property  of 
whatever  desciiption  belonj^rin^v  to  the  mort^ragor,  now  in  their  shop ;  also 
all  stock  and  material  now  on  hand,  or  which  maybe  hereafter  purchased 
by  us  and  put  into  said  shop  for  the  purpose  of  being  manufactured 
into  boots  and  shoes." 

The  condition  of  the  mortgage  is : 

"That  if  said  Irving  &  Wagg  shall  well  and  truly  Indemnify  and  save 
harmless  said  Joshua  M.  and  Mary  A.  W^gg,  from  and  against  any  and 
all  liabilities  to  which  they  or  either  of  them  may  be  subjected  by  reason 
of  having  indorsed  a  certain  promissory  note  of  even  date  herewith,  given 
by  said  Irving  &  Wagg  to  John  W.  May,  for  the  sum  of  $6(X),  payable  in 
one  year  with  interest  semi-annually  at  7i  per  cent,  and  shall  also  pay  to 
said  Joshua  M.  and  Mary  A.  Wagg,  or  to  either  of  them,  any  and  all 
moneys  which  they  or  either  of  them  may  hereafter  loan  to  said  firm, 
and  shall  also  save  them  harmless  from  liability  on  any  note  or  notes 
hereafter  indorsed  by  them,  for  the  benefit  of  said  firm;  and  shall  keep 
said  property  insured  in  the  sum  of  at  least  $2,000  for  the  benefit  of  said 
Joshua  M.  and  Mary  A.  Wagg,  then  this  bill  of  sale  shall  be  void." 
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May  is  one  of  the  defendants,  and  so  is  James  S.  Jordan 
who  subsequently  loaned  %1,000  to  Irving  &  Wagg,  on  their 
notes  indorsed  by  Joshua  M.  and  Mary  A.  Wagg. 

It  is  shown  that  Irving  &  Wagg  commenced  business  in 
May,  1879,  with  a  capital  only  of  some  $700  borrowed  of 
Joshua  M.  Wagg  by  his  son  Hartwell,  who  was  a  member  of 
the  firm.  In  July,  the  firm  being  in  need  of  money,  Hart- 
well  K.  Wagg  applied  to  John  W.  May  for  a  loan  of  #600, 
proposing  to  give  the  note  of  the  firm  indorsed  by  his  father 
and  mother,  saying  that  he  intended  to  secure  them  for  this 
and  any  other  liabilities  they  might  afterwards  incur,  by  a 
mortgage  of  the  firm  property.  Hartwell,  soon  after,  informed 
his  father  what  he  purposed  doing,  and  that  he  would  give 
him  the  contemplated  security,  which  should  also  cover  about 
$900  previously  loaned  by  the  father. 

The  father  assented  to  the  arrangement,  and  when  spoken 
to  by  May  about  it,  told  him  to  make  it  all  right  so  as  to 
secure  them,  authorizing  him  to  take  the  mortgage  and  keep 
it  for  him  till  he  called  for  it.  May  thereupon  made  the 
#600  loan  to  the  firm,  taking  their  note  indorsed  by  Joshua 
M.  and  Mary  A.  Wagg. 

This  mortgage  was  signed  by  Irving  &  Wagg  in  the 
presence  of  May,  and  witnessed  by  him.  From  all  the  testi- 
mony I  am  satisfied  that  at  that  time  the  mortgagors  expected 
that  the  mortgage  would  not  be  immediately  recorded  ;  but, 
as  it  would  impair  their  credit,  and  they  then  hoped  to  con- 
tinue ill  business,  they  intended  it  should  be  on  that  account 
withheld  from  the  record  for  the  time  being,  and  were  to  be 
informed  when  it  was  placed  on  record. 

living's  testimony  is  that  Hartwell  Wagg  agreed  with 
him,  at  the  time  he  signed  the  mortgage,  that  the  mortgage 
should  not  then  go  on  record,  as  it  would  affect  their  credit, 
and  that  he  should  be  informed  when  it  should  be  put  on 
record. 

Hartwell  Wagg,  in  his  examination,  also  states  it  was  kept 
from   record   until   August    1880,    to    help    the   credit   of 
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Irving  &  Wagg.  There  can  be  no  doubt,  therefore,  that 
the  mortgagors  expected  that  the  mortgage  would  not  be 
recorded  immediately,  and  were  apprehensive  of  serious 
consequences  to  their  credit,  if  it  should  be  done. 

Whatever  might  have  been  the  expectations  of  the  mort- 
gagors in  this  behalf,  and  however  fraudulent  may  have 
been  their  purpose  and  design,  the  rights  of  the  mortgagees, 
there  having  been  a  complete  execution  and  delivery  of  the 
instrument  by  its  members  to  May  for  the  benefit  of  the 
mortgagees,  and  they  having  subsequently  incurred  liabilities 
as  indorsers,  within  the  condition  of  the  mortgage,  to  the 
amount  of  near  $4000,  are  not  to  be  impaired  by  fraudulent 
purposes  of  the  mortgagors,  unless  the  mortgagees,  in  some 
way,  become  parties  thereto  and  assented  to  such  fraudulent 
purpose. 

This  is  most  positively  and  directly  denied  by  both  mort- 
gagees, who  assert  that  nothing  was  ever  said  about  with- 
holding the  mortgage  from  record  by  either  of  them ;  that 
they  never  made  any  such  agreement,  with  either  Irving  or 
Wagg,  nor  had  any  such  understanding;  but  were  at  full 
liberty  to  record  the  same  at  any  moment ;  and  in  this  respect, 
their  statements  are  corroborated  by  the  testimony  of  May, 
who  declares  that  he  never  made  any  such  agreement,  and 
that,  at  the  time  the  mortgage  was  executed  and  delivered 
to  him  by  the  mortgagors,  there  was  nothing  said  about 
not  recording  it;  that,  after  the  instrument  was  completed, 
in  a  day  or  two  he  informed  Joshua  M.  Wagg  he  held  the 
paper  for  him,  and  his  impression  is  that  he  told  him  it 
should  be  recorded,  to  which  Joshua  made  answer  for  him 
to  keep  it,  and  he  would  call  for  it. 

It  is  claimed  that  if  it  should  be  conceded  that  the  mort- 
gagees were  not  personally  parties  to  an  agreement  not  to 
record  the  mortgage,  that  they  are  still  to  be  held  chargeable 
by  reason  of  the  arrangements  to  this  effect  between  the 
mortgagors,  thereby  to  sustain  their  credit  and  defraud  sub- 
sequent creditors ;  that  Hartwell  was  the  agent  of  the  mort- 
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gagees  in  procuring  the  mortgage  from  the  firm,  and  that 
whatever  fraud  was  contemplated  by  the  firm,  and  whatever 
was  done  by  them,  in  accomplishing  it,  must  be  held  as  their 
acts,  committed  by  their  agent  for  obtaining  the  mortgage, 
and  is  as  fatal  to  their  rights  as  if  they  themselves  had  per- 
sonally participated  in  these  transactions. 

The  evidence,  however,  fails  to  establish  any  such  agency 
or  authority  of  Hartwell  thus  to  act  in  behalf  of  his  parents. 
It  does  not  appear  that  he  had  any  authority  in  their  behalf 
to  procure  the  mortgage,  and  enter  into  any  agreement  or 
understanding  that  they  would  withhold  the  mortgage  from 
record.  When  he  applied  to  May  for  the  loan  of  the  $600, 
he  told  him  he  would  procure  the  indorsement  of  his  parents, 
and  would  secure  them  for  this  and  any  other  liabilities  May 
might  incur  for  the  firm :  and  he  afterwards  so  informed  his 
father ;  but  May  and  not  Hartwell  Wagg  was  the  agent  of  the 
mortgagees  to  receive  delivery  of  the  mortgage ;  and  he  was 
expressly  instructed  by  Joshua  M.  Wagg  to  make  it  all  right 
80  as  to  secure  them ;  and  was  further  directed  to  take  the 
mortgage  and  keep  it  for  him ;  and  May  says  the  mortgage 
was  executed  and  delivered  to  him  by  the  mortgagors,  noth- 
ing being  said  about  its  being  kept  from  registry. 

The  mortgage,  therefore,  was  a  complete  and  perfect  instru- 
ment, which  the  mortgagees  could  record  at  any  moment 
that  they  deemed  it  for  their  interest  so  to  do.  Snch  are 
the  averments  in  their  answer,  and  they  are  fully  sustained 
by  the  weight  of  the  evidence.  Some  circumstances  relied 
upon  are  in  conflict  with  their  answer ;  but  they  are  of  little 
moment,  and  should  have  no  effect  to  control  the  same  state- 
ments of  the  mortgagees  found  in  their  answers  to.  the  bill, 
and  their  testimony  as  witnesses. 

The  charge,  therefore,  in  the  answer  of  N.  I.  Jordan,  the 
assignee  of  Irving  and  Wagg,  that  there  was  an  agreement  that 
the  mortgage  should  be  withheld  from  record  and  kept  secret, 
and  thereby  a  fraudulent  credit  obtained  for  the  mortgagors, 
is  not  sustained  by  the  testimony ;  and  the  case  is  simply 
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one,  where  a  party  has  negligently  failed  to  record  his  mort- 
gagee until  his  debtor  has  become  insolvent,  and  falls  within 
the  principle  sanctioned  by  the  Supreme  Court  in  Sawyer  vs. 
Turpin,  1  Otto,  114. 

It  is  urged  that,  if  the  Court  is  not  satisfied  that  there  was 
an  agreement  by  the  parties  thereto  to  withhold  the  mort- 
gage from  record,  still,  in  fact,  the  result  has  been  to  give 
the  mortgagors  a  false  credit,  to  hold  them  out  to  those  who 
were  dealing  with  them  as  being  the  absolute  owners  of  their 
stock,  without  incumbrance,  and  that  injustice  will  result  to 
those  who  have  since  dealt  with  them  on  credit,  if  the  prop- 
erty is  allowed  to  pass  under  the  mortgage,  and  is  not  dis- 
tributed equally  among  all  the  firm  creditors;  that  the  lead- 
ing rule  in  equity  is,  that  a  party  who  asks  equity  must  do 
equity,  and  as,  by  the  decisions  in  this  state,  after-acquired 
personal  property  does  not  at  law  pass  under  a  mortgage, 
although  such  may  be  its  purpose,  and  these  complainants 
are  compelled  to  come  into  equity  for  relief,  they  should  not 
be  allowed  to  appropriate  the  stock  purchased  since  the  mort- 
gage, but  the  same  in  justice  and  equity  ought  to  be  dis- 
tributed j^ro  rata  among  all  the  creditors. 

But,  a  complete  answer  to  this  view  is  that,  the  mortgagees 
not  having  had  any  fraudulent  intent  in  not  recording  their 
mortgage,  the  assignee  in  insolvency  of  the  mortgagors 
acquired  no  greater  equity  than  the  insolvents  had  after 
giving  the  mortgage ;  and  having  expressly  stipulated  by  their 
mortgage  that  any  property  they  should  afterwards  acquire 
should  pass  to  the  mortgagees  and  be  held  by  them  as 
security,  the  mortgagees  thereby  acquii-ed  a  greater  equity  to 
appropriate  such  after-acquired  property  to  their  security, 
if  occasion  should  arise,  than  the  general  creditors,  who  were 
without  contract  for  any  security. 

Fraud  not  being  established,  the  case  must  be  governed  by 
Mitchell  vs.  Window^  2  Sto.,  630,  and  the  mortgagees  must 
be  held  to  have  acquired,  by  the  terms  of  their  mortgage,  a 
better  right  to  the  after-acquired  property  than  the  general 
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creditors  of  the  insolvent,  and,  of  this  security,  the  holders 
of  the  paper,  firm  liability  on  which  the  mortgage  was 
intended  as  a  protection  when  the  makers  and  indorsers  are 
insolvent,  can  avail  themselves,  upon  the  principle  of  sub- 
rogation as  was  decided  by  the  Court  in  Mathews  vs.  Abbott^ 

ante,  289. 

Decree  for  complainants. 


THE  SEA  BREEZE. 

July,  1881. 

1.  A  tug  with  a  tow  is  in  fault  from  attempting  a  danf^erons  course 
when  a  safe  one  is  equaUy  convenient. 

2.  The  master  of  a  tugf  when  aware  of  4anRcr  to  tbe  tow,  is  not 
excused  by  calling  to  tbe  master  of  tbe  tow  to  cbange  ber  course; 
but,  if  possible,  is  required  to  promptly  cbange  tbe  course  of  the  tug 
under  full  bead  of  steam  to  thereby  avoid  tbe  threatened  peril  of  tbe 
tow. 

3.  A  tngr  with  a  tow  is  required  to  have  a  lookout  beside  tbe  master, 
acting  as  pilot  in  tbe  wbeelhouse  and  at  the  wheel. 

4.  The  master  of  the  tow  is  required  to  follow  the  guidance  of  tbe 
tug;  and,  when  directed  to  follow  in  the  wake  of  tbe  tug,  is  in  fault 
in  not  having  a  lookout  forward,  charged  with  the  duty  to  observe 
whether  the  tow  does  so  follow. 

6.  In  cases  of  collisioiiy  when  both  vessels  are  in  fault,  tbe  damages 
are  divided. 

In  Admiralty.  Libel  in  rem  by  the  owners  of  the 
schooner  Sea  Breeze  against  the  steam  tug  Ellen,  to  recover 
the  value  of  the  schooner,  sunk  in  Saco  river  from  the  alleged 
fault  of  the  tug  while  having  her  in  tow.  The  owners  of 
the  tug  filed  their  claim  and  answer  and  denied  all  fault  on 
the  part  of  the  tug,  but  alleged  the  disaster  occurred  from 
the  fault  of  the  master  of  the  schooner,  in  not  following  iu 
the  wake  of  the  tug  as  he  was  directed  to  do. 

Mr.  Oeo.  F.  Holmes^  Mr.  A.  A.  StrotU  and  Mr.  J.  O.  Dodge^ 

proctors  for  libellants. 
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Mr.  Eanno  TT.  Gage^  Mr.  Wilbur  F.  Lunf  and  Mr.  S.  O. 
Stroutj  proctors  for  claimants. 

Fox,  J.  This  schooner  was  sunk  in  the  Saco  river,  whilst 
in  tow  of  the  tug,  by  reason  of  striking  against  the  govern- 
ment pier  on  the  evening  of  April  10th ;  and  this  libel  is  prose- 
cuted for  the  recovery  of  the  value  of  the  schooner.  The 
accident  occurred  about  eight  o'clock ;  the  tide  was  nearly  full 
with  about  a  foot  freshet ;  the  evening  was  clear,  the  raoon 
shining.  It  is  not  claimed  by  either  party  that  the  accident 
was  inevitable ;  and  it  is  manifest  that  one  or  both  parties 
were  in  fault. 

•  The  schooner  is  142  tons  burden,  was  loaded  with  coal, 
consigned  to  York  Mfg.  Co.,  to  be  delivered  at  Island  wharf, 
Saco.  She  arrived  April  9th,  at  Wood  Island,  and  came  to 
anchor  there  about  a  mile  distant  from  the  bar  at  the  mouth 
of  the  Saco  river.  The  tug  that  evening  attempted  to  take 
her  over  the  bar,  but  did  not  succeed,  and  the  schooner  was 
taken  to  her  anchorage.  The  next  evening,  about  six,  the 
tug  returned,  and  her  master,  having  measured,  reported  the 
schooner  was  drawing  eleven  feet  and  four  inches ;  he  again 
took  her  in  tow  and  proceeded  toward  the  bar.  The  master 
of  the  schooner  says  she  in  fact  then  drew  but  eleven  feet 
two  inches ;  but  this  discrepancy  is  not  very  material.  The 
schooner  was  fastened  to  the  tug  by  a  hawser  or  tow  line  of 
about  thirty  fathoms,  and  the  captain  of  the  tug  informed 
the  master  of  the  schooner  that,  after  they  were  over  the  bar, 
he  would  set  a  light  on  the  flag  staff  of  the  tug  for  the 
schooner  to  steer  by,  which  was  done.  Having  crossed  the 
bar  without  difficulty,  they  proceeded  up  river  at  the  rate  of 
about  four  knots  per  hour.  The  distance  from  the  mouth 
of  the  river  to  Saco  is  seven  or  eight  miles.  The  river  is 
very  circuitous  and  variable,  sometimes  quite  narrow  and 
then  again,  in  a  short  distance,  it  doubles  its  width.  The 
channel  also  varies  very  much,  being  sometimes  on  the  Saco 
shore,  and  in  a  short  distance,  crossing  to  the  Biddeford 
side.     The  main  channel  ordinarily  is  from  150  to  200  feet 
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wide,  and  has  at  high  tide  a  depth  of  twenty-five  feet  or  more. 

The  pier  on  which  the  schooner  struck  is  on  the  Saco  side, 
about  a  raile  below  that  village,  and  was  built  by  the  govern- 
ment upon  a  point  of  rocks  which  projected  into  the  river. 

The  pier  is  made  of  logs,  is  about  ten  or  twelve  feet  in 
width  at  the  end,  and  extends  into  the  river  sixty-five  or 
seventy  feet  from  the  shore.  From  the  end  of  the  pier  to  the 
Biddeford  shore  is  a  little  more  than  400  feet.  Just  above  the 
pier,  the  river  makes  a  quick  turn  to  the  eastward,  widening 
to  the  extent  of  700  feojt.  Nearly  in  the  middle  of  the  river 
above  the  pier,  is  a  spit  which  projects  down  river  in  the 
direction  of  the  pier ;  but  at  the  time  of  the  accident,  therQ 
was  a  depth  of  at  least  twelve  feet  of  water  in  all  directions 
for  a  distance  of  more  than  200  feet  from  the  pier,  and  there 
was  no  part  of  the  spit  over  which  the  tug  at  the  time  could 
not  have  passed  without  difficulty.  This  pier  had  fallen  into 
decay,  was  covered  by  water,  with  the  exception  of  a  small 
part  of  its  shore  end,  which,  as  one  of  the  witnesses  described 
it,  appeared  at  that  time  like  a  raft  of  logs. 

The  master  of  .the  tug  had,  for  many  years,  been  sailing 
upon  the  river,  and  was  well  acquainted  with  it ;  none  of 
those  on  board  the  schooner  had  ever  before  been  on  the 
Saco. 

Shortly  after  passing  the  stone  wharf,  which  is  on  the 
Biddeford  side  down  river  about  1000  feet  distant  from  the 
pier,  the  channel  makes  a  sharp  turn  across  the  river,  close 
to  the  pier,  and  so  continues  its  course  up  river,  well  into 
the  eastern  bend,  setting  over  toward  the  Saco  shore,  between 
the  spit  and  river  bank. 

On  this  occasion,  the  tug  and  schooner  were  near  to  the 
stone  wharf,  and  the  tug  then  undertook  to  cross  in  the 
channel  over  by  the  pier.  The  master  says  he  slowed  down 
to  two  and  one-half  miles  per  hour  after  he  had  completed 
his  turn  from  the  stone  wharf,  and  he  steadied  his  wheel,  and, 
as  he  looked  behind  from  his  wheel  house,  he  saw  that  the 
schooner,  instead  of  following  the  tug,  first  swing  to  port, 
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and  soon  after,  on  looking  from  the  side  window,  he  found 
she  was  swinging  fast  to  starboard  ;  that  at  this  time  he  had 
passed  the  end  of  the  pier,  at  a  distance  of  fifty-seven  feet ; 
that,  finding  the  schooner  did  not  follow  the  tug,  he  cried 
out  to  those  on  board  the  schooner  to  starboard;  but  the 
order  was  not  obeyed,  and  the  schooner  struck  almost  imme- 
diately against  the  pier :  that  he  did  nothing  to  prevent  her 
striking,  after  he  found  the  schooner  was  in  danger,  as  it 
would  have  been  of  no  avaiL 

It  is  claimed  that,  under  these  circumstances,  the  tug  was 
in  fault  in  various  particulars,  for  which  she  should  be  held 
chargeable  for  the  damages. 

I.  It  is  said  that  the  tug  was  too  close  into  the  pier ;  that 
knowing  the  pier  was  there  submerged,  and  its  dangerous 
proximity,  it  was  the  duty  of  the  tug  to  have  passed  the 
pier  at  a  greater  distance,  and  by  not  so  doing  her  master 
is  chargeable  with  negligence. 

The  master  of  the  tug  says  that  ordinarily  he  passed  about 
thirty  feet  distant  from  the  pier,  but  that  on  this  occasion  he 
was  fifty-seven  feet  off;  and  there  is  testimony  from  experts 
that  it  was  customary  to  pass  within  thirty  feet  of  the  pier. 
It  is  merely  matter  of  opinion,  of  the  master  of  the  tug,  how  far 
off  he  was  when  he  passed  the  pier ;  he  is  an  owner  of  a  por- 
tion of  the  tug,  and  personally  accountable  for  his  neglect, 
is  deeply  interested  in  this  controversy,  and  his  judgment, 
therefore,  must  be  received  with  great  allowance,  under  the 
circumstances.  He  is  contradicted  by  the  master  of  the 
schooner,  who  says  that  the  schooner  followed  the  tug,  which 
passed  in  safety,  but  could  not  have  been  fifty-seven  feet 
off,  for,  if  she  had  been,  the  schooner,  although  somewhat 
wider  than  the  tug,  would  have  gone  thirty  or  forty  feet 
outside  of  the  pier. 

The  result  shows,  I  think,  that  the  master  is  in  an  error  as 
to  how  far  he  passed  from  the  pier,  and  that,  in  all  proba- 
bility, he  was  not  more  than  some  twenty  feet  off,  instead  of 
fifty-seven,  as  he  would  have  us  believe. 
84 
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There  was  no  occasion  for  the  tug  to  pass  even  within 
fifty-seven  feet  of  the  pier ;  as  it  drew  but  seven  or  eight  feet  of 
water,  it  could  have  gone  up  into  the  upper  end  of  the  spit, 
if  necessary,  in  making  the  turn,  and  could  certainly  have 
found  no  difficulty  in  giving  the  pier  a  berth  of  one  hundred 
fifty  feet,  instead  of  fifty-seven,  if  the  master  had  chosen  so  to 
do,  as  the  channel  was  at  least  twelve  feet  deep  for  over 
two  hundred  feet  from  the  pier.  The  tug,  therefore,  was 
under  no  necessity  of  taking  a  course  so  near  the  pier  as  to 
expose  the  schooner  to  danger.  It  could  with  equal  safety 
have  gone  much  farther  ofiF,  and  thereby  ensured  a  safe 
course  for  the  tug  ;  it  not  having  done  so,  was  guilty  of  neg- 
ligence and  want  of  care,  and  must,  therefore,  be  held  charge- 
able for  the  damages  resulting  therefrom ;  having  chosen  a 
path  of  peril  and  danger  when  one  of  safety  was  at  hand, 
it  must  abide  the  consequences.  It  is  said  that,  in  the  opin- 
'ion  of  experts,  it  was  safe  to  ruu  within  twenty  or  thirty 
feet  of  the  pier,  and  that  this  had  been  usual  and  customary. 
The  answer  to  this  suggestion  is,  that  these  parties  may 
have  reason  to  congratulate  themselves  on  their  good  fortune 
in  so  passing  without  injury ;  but  the  result  affords  no  jus- 
tification for  attempting  a  dangerous  course,  when  a  safe  one 
is  equally  convenient. 

II.  In  another  respect,  I  hold  the  tug  was  in  great  fault. 
The  master  of  the  tug  admits  that  some  short  time  prior 
to  the  accident,  about  one-fourth  of  a  minute  as  he  says,  he 
perceived  that  the  schooner  was  setting  over  towards  the 
pier,  and  gave  orders  to  her,  to  starboard.  Those  on  board 
the  schooner  had  no  knowledge  that  the  pier  was  there,  or 
that  they  were  in  danger ;  but  the  master  of  the  tug,  from 
his  long  experience  upon  the  Saco,  must  have  been  fully 
conscious  of  her  peril ;  about  all  that  he  did  to  avert  it  was 
a  simple  order  to  the  schooner  to  change  her  helm.  The 
tug  was  at  a  slow  speed;  it  had  sufficient  room  in  any 
direction  to  withdraw  the  schooner  from  her  threatened 
peril,  but  nothing  was  done  by  the  master  of  the  tug  in  this 
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behalf.  If  he  had  put  on  full  steam  and  swung  his  boat 
sharply  to  port,  he  would,  in  all  probability,  have  controlled 
the  direction  of  the  schooner  and  prevented  the  accident. 
It  was  certainly  a  very  great  error  on  his  part  not  to  have 
made  the  attempt. 

III.  There  was  no  lookout  on  the  tug  ;  her  crew  consisted 
of  her  master,  engineer  and  a  boy.  The  engineer,  of  course, 
was  below,  and  his  attention  was  given  to  his  engine. 
What  duties  the  boy  discharged  are  not  shown ;  but  it  is  not 
claimed  that  he  acted  as  a  lookout.  The  master  was  in  the 
wheel-house,  acting  as  pilot,  wheelsman  and  a  lookout,  as  far 
forth  as  was  practicable ;  but  it  is  manifest  that  one  man 
could  not  discharge  all  these  duties ;  he  could  not,  at  the  same 
moment,  properly  attend  to  the  steering  of  the  tug,  giving 
directions  to  the  engineer,  and  discover  all  that  could  be 
seen  by  him,  if  he  had  been  on  duty  merely  as  a  lookout.  It 
is  not  improbable  that,  if  his  sole  attention  had  been  given 
to  this  duty,  he  would  have  found  that  he  was  much  nearer 
the  bank  than  he  intended  to  be,  and  could  have  seen  that 
the  schooner  did  not  follow  the  course  of  the  tug,  and  thus 
the  injury  would  have  been  prevented. 

In  the  evening,  although  it  may  be  moonlight,  one  is 
apt  upon  a  river  to  be  deceived  as  to  distance  by  the  mist 
and  the  shadows  of  the  trees  on  the  river  bank ;  and  pru- 
dence required  that  there  should  be  some  person  on  board! 
the  tug,  other  than  the  wheelsman,  to  attend  to  the  duties 
of  a  lookout. 

IV.  In  other  respects,  it  is  claimed  that  the  tug  was  in 
fault ;  but  it  is  unnecessary  for  the  Court  here  to  pass  upon 
these,  as,  for  the  causes  above  detailed,  the  tug  is  held 
accountable. 

V.  It  remains  to  be  determined  whether  the  schooner 
was  also  negligent;  for,  if  she  was  in  fault,  the  damages 
must  be  divided. 

The  master  of  the  schooner  was  at  the  helm  at  the  time, 
and  had  been  there  for  nearly  an  hour ;  his  orders  from  the 
tug  were  to  follow  the  light ;  and  ^^it  was  the  duty  of  the 
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schooner  to  follow  the  guidance  of  the  tug,  to  keep  as  far  as 
possible  in  her  wake,  and  tx)  conform  to  her  directions.'*  In 
my  opinion,  the  schooner  failed  to  comply  with  these  require- 
ments. 

It  is  shown  that,  after  crossing  the  bar,  there  is  a  narrow 
passage  of  only  seventy-five  feet  between  some  small  islands, 
and  that,  when  going  through  this  passage,  the  master  of 
the  schooner,  instead  of  following  the  light  of  the  tug, 
attempted  to  cut  across  her  course,  thereby  exposing  the 
schooner  to  the  danger  of  running  ashore,  which  was  only 
prevented  by  obeying  an  order  from  the  tug  to  change  her 
course. 

The  master  of  the  schooner  says  that,  after  they  passed 
the  stone  wharf,  he  followed  the  light  of  the  tug  as  near  as 
practicable.  This  is  denied  by  the  master  of  the  tug,  who 
swears  that  he  first  saw  the  schooner  over  on  his  port  side, 
and  then  swinging  quickly  to  starboard,  and  that  she  went 
so  far  to  starboard,  that  he  saw  from  the  tug  the  port  side 
of  the  schooner.  The  master  of  the  schooner  is  also  a  part 
owner,  and  testifies  under  an  equal  interest  with  the  master  of 
the  tug,  and  the  Court,  therefore,  must  examine  the  testimony 
from  other  sources  for  corroboration  of  the  witness. 

Bennett,  one  of  the  crew  of  the  schooner,  was  sent  forward 
hj  the  master  to  keep  a  lookout  for  logs  and  ice,  and  he  testifies 
:that  the  schooner  followed  in  the  wake  of  the  tug  as  near  as 
.he  could  judge  ;  his  attention  does  not  appear  to  have  been 
called  to  the  course  of  the  schooner;  he  had  do  orders  to 
observe  her  course  and  notice  whether  she  followed  the 
wake  of  the  tug,  and  the  Court  does  not  find  any  very 
decided  corroboration  of  the  master's  statement,  either  in  his 
testimony  or  that  of  Frank  B.  Douty,  who  had  but  little 
idea  of  the  course  of  the  schooner,  as  he  was  not  aware 
that  they  came  up  on  the  western  shore,  and  did  not  notice 
that  the  tug  had  slackened  her  speed. 

Various  witnesses  of  intelligence  and  respectability  have 
been  called,  who  testify  to  declarations  made  at  various  times 
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by  the  master  of  the  schooner,  which,  if  made  by  him,  are 
quite  inconsistent  with  his  evidence.  The  Court  cannot 
doubt  that  the  substance  of  these  statements  is  fairly  repre- 
sented. 

Taking  all  this  testimony  as  to  the  declarations  of  the 
master,  all  of  which  are  denied  by  him,  it  would  appear  that, 
for  some  time  after  the  accident,  he  made  no  claim  against 
the  tug,  did  not  charge  her  as  being  in  fault  by  keeping  too 
near  the  pier,  but  he  rather  acknowledged  that  he  did  not 
follow  the  tug,  but  attempted  to  cut  across  her  course. 

The  Court  is  well  aware  that,  in  admiralty  causes,  the 
admissions  of  the  crews  of  the  respective  vessels  are  not 
of  the  most  satisfactory  and  reliable  nature ;  but,  in  the  pres- 
ent instance,  they  are  shown  to  have  been  made  by  an  intelli- 
gent ship-master,  who  was  also  a  part  owner  of  his  vessel ; 
and  they  relate  to  his  own  conduct  at  the  time  of  the  disaster. 

Under  the  circumstances,  there  being  this  conflict  in  the 
testimony  of  the  masters  of  the  respective  vessels,  the  evi- 
dence of  the  master  of  the  tug,  that  the  schooner  did  not 
follow  the  tug,  is  sustained  by  the  admissions  of  the  master 
of  the  schooner,  so  that,  on  this  branch  of  the  case,  the 
balance  of  testimony  is  against  the  schooner,  and  I,  therefore, 
find  that,  by  the  neglect  of  her  master  to  follow  the  tug,  he 
also  contributed  to  the  disaster. 

VI.  In  another  respect,  the  schooner  was  in  fault.  Ben- 
nett was  put  on  the  lookout  with  directions  to  watch  the  logs 
and  ice,  but  no  instructions  were  given  him  to  attend  to  the 
vessel's  course,  and  see  that  she  followed  the  tug,  and  to 
notify  the  master  if  he  failed  to  keep  her  on  her  proper  course. 
If  Bennett  had  been  directed  so  to  act  as  lookout,  such  would 
have  been  his  duty ;  his  attention  would  have  been  called 
to  the  course  of  the  tug,  and  the  necessity  of  following  it ; 
and,  in  case  of  any  failure  so  to  do,  he  should  at  once  have 
informed  the  wheelsman,  who  would  put  her  on  her  true 
course.  In  the  opinion  of  the  Court,  a  suitable  lookout, 
attentive  to  his  duties,  would  have  prevented  the  disaster. 

Both  parties  in  fault.    Damages  divided. 
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JOHN  B.  GOULD  vs.  EVERETT  STAPLES. 

Septembeb,  1881. 

1.  Conftolar  agents  of  the  United  States,  Id  law,  represent  the  con- 
suls to  whom  they  are  subordinate. 

2.  Masters  of  Amerfcan  vessels  are  required  to  deposit  their  ship's 
papers  with  the  American  consul  or  his  representatiye  at  every 
foreign  port  where  the  vessel  arrives,  if  there  be  such  officer  found  at 
the  port;  and  each  such  additional  port,  subsequent  to  the  first 
foreign  port  that  is  entered  in  the  course  of  the  voyage,  is  an  arrival 
at  a  foreign  port. 

8.  The  master,  in  a  foreign  port,  should  remain  on  board  his  ship. 
His  first  duty  is  to  the  ship,  her  cargo  and  his  crew ;  and  be  is  not 
required,  unreasonably,  to  leave  his  ship  and  go  to  a  neighboring 
port  to  deposit  the  ship's  papers  in  the  consulate  there,  even  upon 
notice  so  to  do  from  the  consul. 

4.  The  penalty  imposed  by  act  of  Congress  for  not  depositing  ship's 
papers  with  the  consul,  in  such  case,  cannot  be  enforced. 

Debt  by  an  American  consul  against  the  master  of  an 
American  vessel  to  recover  the  penalty  of  $500,  imposed  by 
§  4310  of  the  revised  statutes,  for  not  depositing  his  ship's 
papers  with  such  consul  when  his  vessel  arrived  in  a  foreign 
port  within  the  jurisdiction  of  that  consul. 

The  cause  was  heard  before  the  court  without  a  jury. 

Mr,  Wilber  F.  Luntj  U.  S.  district  attorney  counsel  for 
the  plaintiff. 

Mr.  Rarvey  D.  Hadloch^  counsel  for  defendant. 

Fox,  J.  This  action  is  brought  by  the  consul  of  the 
United  States  at  the  city  of  Marseilles,  France,  to  recover 
from  the  defendant,  master  of  ship  Charter  Oak,  the  penalty 
of  S50.0  prescribed  by  revised  statutes,  §4310,  for  not  depos- 
iting his  ship's  papers  "with  the  consular  agent  of  the  United 
States  at  Toulon,  in  December,  1879,  the  ship  having  arrived 
at  Hieres,  which  was  within  the  consular  jurisdiction  of  the 
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consul  of  the  United  States  residing  at  Marseilles,  the  said 
consul  having  a  consular  agent  at  Toulon." 

Hieres  is  about  twenty  miles  from  Toulon  and  about  four 
miles  from  the  shore,  near  the  head  of  a  bay.  There  is  no 
harbor  at  this  place,  but  only  an  open  roadstead  with  a  sandy 
bottom.  There  is  no  representative  of  the  United  States  at 
Hieres,  the  nearest  being  at  Toulon,  at  which  place  there  is 
a  consular  agent  who  is  subordinate  to  the  consul  at  Marseilles. 
The  Charter  Oak,  in  September,  1879,  sailed  from  New 
York  to  Genoa  with  a  cargo  of  oil.  On  the  2d  of  December 
she  sailed  from  Genoa  for  Hieres,  for  a  homeward  cargo  of 
salt,  arriving  there  the  next  day;  but  on  account  of  bad 
weather  she  did  not  reach  the  loading  ground  till  the  5th, 
when  she  made  fast  to  the  mooring  chains.  On  the  12th 
and  17th  of  December,  the  consular  agent  at  Toulon  noti- 
fied the  defendant  by  letter  that  he  must  come  to  that  city 
and  deposit  with  him  at  the  consulate  the  ship's  papers. 
These  demands  were  never  complied  with. 

Section  4309  of  the  revised  statutes  requires  of  every 
master  of  a  ship  belonging  to  citizens  of  the  United  States, 
who  shall  sail  from  a  port  in  the  United  States,  "that  he 
shall,  upon  his  arrival  at  a  foreign  port,  deposit  his  register, 
&c.,  with  the  consul,  vice  consul,  commercial  agent  or  vice 
commercial  agent,  if  any  there  be  at  such  port.  And  it 
shall  be  the  duty  of  such  consul,  &c.,  upon  such  master  pro- 
ducing to  him  a  clearance  from  the  proper  officer  of  the  port 
where  his  vessel  may  be,  to  deliver  to  such  master  all  of  his 
papers,  if  he  has  complied  with  the  provisions  of  law  relat- 
ing to  the  discharge  of  seamen  &c.,  and  to  the  payment  of 
the  fees  to  the  consular  officers."  Section  4310  imposes  a 
penalty  of  five  hundred  dollars  upon  the  master  of  any  such 
vessel,  who  refuses  or  neglects  to  deposit  his  papers  as  thus 
required,  the  same  to  be  recovered  by  such  consul  in  his 
own  name  for  the  benefit  of  the  United  States. 

Neither  of  the  officials  named  in  these  sections  was  to  be 
found  at  either  Hieres  or  Toulon ;  but,  at  the  latter  port,  the 
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consul  at  Marseilles  was  represented  by  an  agent,  recognized 
by  the  laws  of  the  United  States.  Section  1674  of  the  revised 
statutes  enacts  that  ^^consular  agents*'  shall  be  deemed  to 
denote  ^^consular  oiBcers  subordinate  to  their  principals,  the 
consuls,  exercising  the  powers  and  performing  the  duties 
within  the  limits  of  their  consulates  *  *  *  at  such  ports 
or  places  different  from  those  at  which  such  principals  are 
located." 

By  §  1695,  the  President  is  authorized  to  appoint  consular 
agents  in  such  numbers  and  under  such  regulations  as  he  may 
deem  proper. 

By  paragraph  17,  consular  regulations  of  1881,  consular 
agents  are  described  as  ^^acting  only  as  the  representatives 
of  their  principals  and  are  subject  and  subordinate  to  them, 
and  are  paid  only  by  the  fees  collected  by  them,  retaining 
the  whole  or  such  portion  as  may  be  agreed  upon  between 
them  and  their  principals,  the  residue  being  received  by  the 
principal  under  the  sanction  of  the  President." 

From  these  provisions  of  the  statutes  and  established 
regulations,  it  is  manifest  that  the  consular  agent  of  the 
United  States  at  Toulon  was  in  law  a  representative  of  the 
plaintiff,  and  that  through  him  the  plaintiff  was  in  fact  the 
consul  for  the  port  of  Toulon,  discharging  all  the  duties  of 
a  consul  at  that  port  as  effectually  as  if  there  present  attend- 
ing to  them  in  person ;  and  if  the  Charter  Oak  had  arrived 
at  Toulon,  her  master  would  have  been  bound  to  have 
deposited  his  papers  at  the  consulate  in  that  city  with  the 
agent  of  the  plaintiff,  and  on  failure  so  to  do  would  have 
been  liable  to  the  plaintiff  for  the  penalty. 

It  is  objected,  that  the  Charter  Oak  on  her  arrival  at 
Hieres  came  from  the  foreign  port  of  Genoa,  and  not  from  a 
port  in  the  United  States,  and  that  the  statute  only  requires 
a  ship's  papers  to  be  deposited  with  the  consul  at  the  first 
port  at  which  she  may  arrive  after  leaving  this  country,  and 
that  her  master  is  not  required  to  deposit  his  papers  with 
the  consuls  at  every  other  foreign  port  to  which  she  may 
subsequently  proceed. 
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The  language  of  the  section  is  certainly  somewhat  ambig- 
uoas,  and  is  as  follows : 

<<£yer7  master,  Ac,  who  shall  sail  from  any  port  in  the  United  States, 
■hall,  on  his  arrival  at  any  foreign  port,  Ac,  deposit  his  papers  with  the 
consul." 

In  the  opinion  of  the  Court,  this  provision  of  law  requires 
that,  at  every  foreign  port  where  the  designated  officer  is  to 
be  found,  the  master,  on  his  arrival,  is  obliged  to  deposit 
with  him  his  ship's  papers.  Every  additional  port  subsequent 
to  the  first,  to  which  he  may  proceed  in  the  course  of  the 
voyage,  is  an  arrival  at  a  foreign  port  by  him.  The  case  is 
within  the  letter  of  the  act,  and  the  same  reasons  which 
would  call  for  the  ship's  papers  at  the  first  port  at  which  he 
might  arrive  would  be  alike  applicable  on  his  arrival  at  any 
other  port. 

The  Crise  of  Parsons  vs.  Suntevj  2  Sum.,  419,  was  one 
similar  to  the  present.  There,  the  ship  on  her  voyage  from 
Matanzas  to  London  touched  at  Cowes,  and  her  master,  fail- 
ing to  deposit  his  papers  with  the  consul  at  Cowes,  that  suit 
was  instituted  for  the  penalty.  This  objection  was  patent 
on  the  record,  was  of  a  preliminary  nature,  and  if  tenable 
could  not  have  escaped  the  attention  of  so  careful  and  dis- 
criminating a  judge  as  was  Mr.  Justice  Story.  The  defend- 
ant in  that  case  prevailed,  and  the  reasons  of  the  learned 
judge  for  his  decision  are  set  forth  in  a  full  and  elaborate 
opinion  by  the  Court ;  but  the  present  objection  is  not  sug- 
gested as  arising  in  the  cause. 

Paragraph  179,  of  the  consular  regulations,  promulgated 
May  1,  1881,  is  as  follows : 

"A  vessel  arriving  within  a  consular  district,  althoufifh  at  some  port 
other  than  that  at  which  the  consular  office  is  situated,  makes  an  arrival 
in  such  sense  as  to  require  a  deposit  of  the  vessel's  papers,  and  to  subject 
her  to  consular  jurisdiction,  if  the  port  which  she  actually  enters  is  within 
reasonable  distance  from  the  consulate  and  the  communication  between 
the  two  ports  is  not  difficult" 

This  regulation  was  not  promulgated  until  after  the  fail- 
ure of  the  defendant  to  deposit  his  papers  with  the  consular 
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agent  at  Toulon,  herein  complained  of,  and  therefore  can 
have  no  effect  upon  the  rights  of  the  parties  to  the  present 
suit. 

The  President  is  by  law  empowered  to  prescribe  regula- 
tions for  consuls,  but  he  has  no  authority  to  change  or  mod- 
ify the  law,  and  thereby  subject  a  master,  who  fails  to  com- 
ply with  such  regulations,  to  penalties  nowhere  imposed  by 
any  act  of  Congress.  Whether  paragraph  179  is  or  not  a 
true  construction  of  the  provisions  of  the  act  of  Congress 
upon  this  subject  may  possibly  admit  of  some  doubt,  and 
the  same  is  left  for  further  consideration  when  it  shall  be 
necessary  to  pass  upon  it,  as,  under  the  circumstances  of  the 
present  case,  in  the  opinion  of  the  Court,  the  port  of  Hieres 
is  not  within  such  reasonable  distance  of  the  port  of  Toulon, 
as  to  require  the  master  of  a  ship,  arriving  at  Hieres,  to 
deposit  his  ship's  papers  at  the  Toulon  consulate.  Such  a 
requirement  is  unreasonable,  and  would  demand  of  the  mas- 
ter a  neglect  of  other  duties,  and  impose  upon  him  a  burden 
which  a  shipmaster  ought  not  to  be  subjected  to. 

That  the  ship  lay  about  four  miles  from  the  town  of  Hieres, 
which  is  about  twenty  miles  &om  Toulon,  are  matters  about 
which  there  is  no  controveray.  There  is  some  question  as 
to  the  means  of  communication  between  Hieres  and  Toulon. 
The  consul,  in  his  communication  to  the  department  of  state, 
which  is  admitted  as  testimony  by  consent,  says,  ^'•The  two 
places  are  connected  by  a  railroad  line,  with  four  trains 
running  daily,  performing  the  passage  within  one  hour.'' 
Whether  all  of  these  are  or  not  passenger  trains,  is  not 
stated;  neither  does  it  distinctly  appear  that  there  were 
four  trains  each  way,  but  only  that  there  were  four  trains 
passing  each  day  between  the  two  places.  The  master's 
testimony  is  that,  after  receiving  the  notice  from  the  consular 
ag(*nt  at  Toulon,  he  applied  to  his  consignees  and  was 
informed  by  them,  that  it  was  not  the  practice  for  Ameri- 
can ship  masters,  arriving  at  Hieres  to  leave  their  papers 
at  the  Toulon  consulate,  and  that  as  the  trains  ran,  if  he 


MAINE,    1881.  623 


Gould  V8,  Staples. 


went  to  Toulon,  he  must  be  absent  from  his  ship  all  night. 
That  the  master  acted  in  good  faith  and  believed  the  state- 
ment of  his  consignees,  the  court  does  not  question.  The 
burden  is  on  the  plaintiff  to  establish  that  his  consular  agent 
at  Toulon  was  '^within  reasonable  distance,  and  that  com- 
munication with  him  was  not  diflBcult." 

In  Harrison  vs.  Fb«e,  9  How.,  378,  which  was  an  action 
against  a  consul,  similar  to  the  present,  the  principle  is  laid 
down  by  Woodbury,  J.,  ''We  must  in  this,  as  in  all  cases, 
begin  the  inquiry  with  a  presumption  that  the  defendant  is 
innocent,  and  that  the  burden  of  proof  to  make  out  his  guilt 
devolves  upon  tlie  plaintiff.  In  the  construction  of  a  penal 
statute,  it  is  well  settled,  also,  that  all  reasonable  doubts  con- 
cerning its  meaning  ought  to  operate  in  favor  of  the  respond- 
ent. *  *  *  Where  penalties  are  to  be  recovered,  greater 
fullness  of  evidence  is  necessary  to  make  out  such  a  case  as 
the  law  contemplates.  The  proof  must,  then,  bring  the 
transaction  within  the  spirit  as  well  as  the  letter  of  the  law, 
and  must  usually  show  a  plain  breach  of  both."  In  the 
opinion  of  the  Court,  this  the  plaintiff  has  failed  to  do. 

The  proper  place  for  a  master  of  a  ship  of  the  burthen  of 
the  Charter  Oak,  at  all  times  when  in  a  foreign  port,  is  on 
board  his  ship.  His  presence  is  always  promotive  of  obedience 
ai\d  good  discipline,  and  of  attention  to  their  duty,  by  the 
crew,  and  he  should  never  be  absent  therefrom,  unless  the 
emergency  is  urgent.  More  especially  was  such  the  duty  of 
the  master  of  this  ship,  moored  in  an  open  roadstead,  in  the 
month  of  December,  on  the  Mediterranean  coast,  with  moor- 
ing-tackle  of  a  doubtful  character,  as  the  master  saj's,  ''the 
mooring-chains  to  which  he  made  fast  were  smaller  than  the 
ship's  chains,  and  he  distrusted  their  holding  her  if  a  storm 
should  arise."  That  they  were  liable  to  gales,  while  at  this 
anchorage,  is  shown  by  the  log  book,  as  it  recites  that  on  the 
day  of  their  arrival  at  Ilieres,  "it  was  blowing  a  gale  with 
rain."  The  record  for  the  next  day  is:  "Came  on  with  hard 
gale,  and  rain  much  of  the  time."     Some  days  the  weather 
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was  fine  and  they  were  employed  taking  in  cargo.  Decem- 
ber 15,  the  log  says*  "Strong  breeze  and  clear.  Large  swell. 
No  cargo."  December  16,  "No  cargo.  Large  swell." 
December  17,  **No  cargo."  December  18,  "Fresh  easterly 
gale.     Clear.    No  cargo." 

The  roaster  testifies  that,  with  wind  from  southeast  to 
east-northeast,  they  could  not  land  from  the  ship ;  that»  with 
the  light  mooring-chains,  he  was  afraid  of  being  driTen  on 
shore  and  did  not  dare  to  leave  the  ship  over  night,  on 
account  of  the  danger.  Only  on  two  occasions  did  he  go  to 
Hieres.  He  went  there  for  funds.  Selected  the  best  chances 
when  the  wind  was  to  the  westward.  Was  not  gone  over 
three  hours,  at  either  time.  On  one  of  these  occasions,  the 
wind  chopped  round  suddenly,  so  that  on  his  attempting  to 
go  to  the  ship  the  surf  filled  his  boat.  With  the  wind  frx)m 
the  eastward,  lighters  could  not  come  off  with  cargo.  With 
the  sudden  changes  of  the  wind  the  ship  was  in  danger. 

Situated  as  the  Charter  Oak  thus  was,  the  Court  finds  that 
it  would  have  been  highly  imprudent  for  the  master  to  have 
been  absent  from  his  ship  all  night.  His  first  duty  was  to 
the  ship,  her  cargo  and  his  crew,  and  his  absence  from  her 
for  that  length  of  time  would  have  unjustifiably  exposed  her 
to  peril  and  danger.  If,  in  his  absence,  a  violent  storm 
should  arise,  which  not  uufrequently  happens  on  that  coast, 
the  ship  was  liable  to  be  driven  from  her  moorings  either  on 
shore  or  to  sea ;  and  in  such  an  emergency,  the  master's 
presence  with  his  skill  and  experience  might  have  proved  of 
the  greatest  advantage  in  protecting  the  lives  of  the  crew 
and  saving  the  property  in  his  charge,  which  otherwise  might 
have  become  a  total  loss. 

If  obliged  to  deposit  her  papers  at  the  Toulon  consulate, 
the  master  must  have  been  absent  from  his  ship  two  nights, 
one  to  leave  them,  the  other  to  obtain  them,  and  such  a 
requirement,  in  the  opinion  of  the  Court,  is  so  unreasonable 
that  it  ought  not  to  meet  with  its  sanction  and  approval.  To 
use  the  words  of  Woodbury,  J.,  in  Harrison  vs.  Vose,  before 


MAINE,    1881.  626 


Gould  vs.  Staples. 


cited,  p.  883.  The  requirement  "would  be  oppressive  in  the 
extreme.  *  *  It  would  embarrass  and  clog,  rather  than 
aid  commerce,  which  last  is  peculiarly  the  design  and  policy 
of  legislation  by  the  general  government  on  this  vital  subject." 

The  interest  of  commerce  and  navigation  will  be  greatly 
promoted  by  so  construing  the  acts  of  Congress  as  to  encour- 
age a  master  in  remaining  on  board  his  ship  whenever 
situated  as  the  Charter  Oak  was ;  and  he  should  never  be 
compelled  to  be  absent  from  her  for  any  considerable  time  in 
search  of  a  consulate  at  some  port  other  than  that  at  which 
his  ship  has  arrived,  subjecting  his  owners  to  unnecessary 
expense,  and  the  vessel  and  cargo^  upon  sudden  peril  and 
emergency,  to  serious  consequences  that  might  result  from 
his  absence. 

If  any  great  benefit  is  supposed  to  arise  from  the  ship's 
papers  being  in  the  hands  of  the  consul,  consular  agencies 
can  be  established  at  every  port  that  our  ships  may  visit, 
as  the  President  is  authorized  to  appoint  so  many  of  these 
oflBcers  as  he  shall  deem  expedient.  Adopting  this  course,  a 
consulate  could  be  reached  by  the  master  without  delay  or 
expense.  The  provisions  of  law  could  then  be  complied  with 
by  him  without  the  great  peril  and  risk  that  might 
frequently  attend  its  observance,  if  the  defendant  should  be 
held  to  have  violated  the  law  in  the  present  instance. 

Judgment  for  defendant 
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UNION  INSURANCE  COMPANY, 

vs. 
CHARLES  C.  AND  E.  K.  GLOVER. 

Sbpteuber,  1881. 

1.  An  order  from  the  assured  to  the  company,  requesting  pay- 
ment of  a  specified  sum  to  the  holder  from  the  amount  due  on  a 
policy  of  insurance,  is  an  equitable  assignment,  and  will  be  upheld 
in  equity. 

In  Equity.  Bill  of  interpleader  by  the  holder  of  a  fund 
paid  into  court,  against  claimants,  to  determine  their  res- 
pective interests  in  it. 

Mr.  Franklin  A.  Wilson^  solicitor  for  complainant. 

Mr.  A.  A.  Strout  and  Mr.  Washington  Gilbert^  solicitors 
for  C.  C.  Glover. 

Mr.  A.  P.  Gouldy  solicitor  for  E.  K.  Glover. 

Fox,  J.  On  April  20, 1878,  the  complainant,  by  policy 
No,  6305,  insured  the  sum  of  $2500  on  brig  I.  M,  Wiswell  for 
one  year,  loss  payable  to  C.  C.  Glover,  who  was  the  master 
and  owner  of  nine-sixteenths  of  the  brig.  Within  the  year, 
the  vessel  met  with  disaster  in  the  English  Channel,  and  for 
the  benefit  of  all  concerned  was  beached  near  Dartmouth. 
She  was  subsequently  taken  to  that  port  and  there  sold. 
Controversies  in  relation  to  the  general  average  arose  between 
the  master  and  the  owner  of  the  cargo,  which  are,  it  is  stated, 
still  pending  in  the  courts  of  England. 

In  May,  1879,  C.  C.  Glover  returned  to  Rockland  in  this 
state,  where  his  brothers,  E.  K.  and  W.  H.  Glover  reside, 
each  of  whom  owned  one-eighth  of  the  brig.  In  July,  Charles 
was  desirous  of  obtaining  funds  with  which  to  return  to  Eng- 
land, as  he  claimed,  to  pay  bills  there  incurred  about  the 
general  average  claim ;  he  applied  to  his  brothers  to  advance 
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him  $1000  on  that  account.  William  had  always  refused  to 
join  in  the  prosecution  of  the  general  average  claims,  and 
declined  to  advance  funds  for  that  purpose,  but  was  willing 
to  loan  him  f  1000  on  receiving,  as  security  for  its  payment, 
an  assignment  from  Charles  of  the  policy  of  insurance.  Such 
an  instrument  was  drawn  in  the  usual  form  July  7th,  and  a 
power  of  attorney  was  given  by  Charles  to  E.  K.  on  the  same 
day,  authorizing  him  to,  collect  the  insurance  from  the  Com- 
pany. Charles  afterwards  refused  to  execute  the  assignment 
of  the  policy  to  William,  and  William  declined  to  loan  him 
the  $1000. 

On  the  ninth  of  July,  Charles  received  from  E.  K.  Glover 
$600,  which  had  been  obtained  from  a  bank  in  Rockland  on 
the  note  of  Charles,  payable  to  and  indorsed  by  William  H., 
E.  K.  having  previously  indorsed  it,  whereby,  by  the  decisions 
in  Maine,  he  became  a  joint  promissor  with  Charles  on  the 
note.  At  the  same  time,  Charles  received  from  E.  K.  a  bill 
of  exchange  on  the  Barings  for  $400.  The  note  of  $600  was 
paid  at  its  maturity  by  E.  K.  Glover,  who  also  repaid  to 
William  H.  Glover  &  Co.  the  amount  of  the  London  draft, 
which  had  been  obtained  by  W.  H.  Glover  &  Co.  on  account 
of  E.  K.  Glover. 

At  the  time  Charles  received  these  sums,  he  gave  to  E.  K. 
Glover  an  order  on  the  complainant  as  follows : 

"Union  Insurance  Co.  Please  pay  to  £.  E.  Glover,  of  Rockland,  one 
thousand  dollars  from  proceeds  of  policy  of  insurance  No.  0305,  in  my 
fayor  for  $2,500,  on  bri^  I.  M.  Wiswell,  dated  April  14,  1878. 

Rockland,  July  9, 1879.  C.  C.  Gloveb." 

E.  K.  Glover  has  since  commenced  an  action  at  law  against 
the  Company  on  this  policy,  and  the  same  is  now  pending  in 
the  Supreme  Court  of  Maine  in  Knox  county.  C.  C.  Glover 
subsequently  instituted  a  similar  suit  in  this  Court,  and  the 
same  is  here  pending.  The  amount  recoverable  on  said 
policy  is,  by  agreement,  fixed  at  $1500,  and  the  Insurance 
Company  has  filed  this  bill  of  interpleader  against  C.  C.  and 
E.  K.  Glover,  that  their  respective  rights  as  to  the  amount 
due  upon  said  policy  may  be  ascertained  and  determined. 
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E.  K.  Glover  insists  that  he  is  entitled  to  receive  #1«000 
and  interest  from  this  amount,  by  virtue  of  the  order  of  July 
9th,  and  of  the  delivery  to  him  by  C.  C.  Glover  of  the 
duplicate  policy,  the  original  being  then  believed  to  be  lost. 
E.  K.  Glover  testifies  that,  on  July  9th,  the  91,000,  then 
received  by  C.  C  Glover  in  cash  and  bill  of  exchange,  was  a 
loan  made  by  him  to  C.  C.  Glover,  on  condition  that  he 
would  secure  its  payment  by  the  or^er,  and  would  send  him 
the  duplicate  policy,  which  was  then  at  Cambridgeport ; 
that,  within  a  few  days,  he  received  by  mail  the  policy  in 
compliance  with  such  agreement.  He  denies  that  the  $1,000 
was  raised  on  joint  account,  to  be  used  by  C.  C.  Glover  for 
the  benefit  of  the  owners  of  the  biig  in  adjusting  of  the  gen- 
eral average  charges  in  England ;  and  he  asserts  that,  from 
the  first,  he,  by  his  letters  to  Charles,  which  are  in  evidence, 
refused  to  have  any  concern  in  the  general  average  claim,  and 
so  repeatedly  informed  Charles  after  his  return  to  Rockland, 
telling  him,  if  he  carried  on  the  controversy,  he  must  do  it 
at  his  own  expense,  and  he  was  welcome  to  everything  that 
should  be  realized  therefrom ;  that  he,  E.  K.,  would  make  no 
claim  to  any  part  of  it,  and  would  have  nothing  to  do  with 
it;  that  the  note  was  paid  by  him,  and  also  the  amount 
advanced  by  William  H.  Glover  &  Co.  for  the  bill  on  Bar- 
ings. These  statements  of  E.  K.  Glover  are  in  all  respects 
corroborated  and  sustained  by  the  testimony  of  W.  H.  Glover. 

On  the  other  hand,  while  C.  C.  Glover  insists  that  he  did 
not  borrow  of  E.  K.  the  #1,000,  but  that  it  was  raised  by  him 
and  his  brothers  to  be  by  him  expended  in  England  in  defray- 
ing the  charges  and  expenses  incurred  about  the  general 
average  claims,  from  which  he  believed  the  owners  of  the  brig 
would  receive  a  large  amount  from  the  owners  of  the  cargo, 
he  is  utterly  unable  to  give  any  explanation  of  his  order  for 
$1,000.  He  is  inclined  to  admit  that  it  bears  his  signature, 
but  he  testifies  that  he  has  not  the  least  recollection  of  it, 
and  asserts  that  if  he  did  give  it,  it  was  that  E.  K.  Glover 
might  have  authority  from  him  to  collect  $1,000  from  the 
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Company  if  it  declined  to  pay  a  total  loss,  but  was  ready  to 
pay  that  sum  as  for  a  partial  loss.  This  explanation  is  of  no 
moment,  as  on  the  seventh  of  July,  two  days  prior  to  the 
order,  C.  C.  Glover  had  given  E.  K.  a  power  of  attorney, 
which  authorized  hina  to  collect  the  policy,  and,  under  which, 
he  was  fully  empowered  to  receive  any  sum  the  Company 
might  be  willing  to  pay,  although  not  the  full  amount  of  the 
policy.  Mrs.  Sherman,  a  sister  of  C.  C.  Glover,  and  her 
husband  have  been  introduced  as  witnesses  by  him ;  but  the 
Court  does  not  find  in  their  testimony  anything  which  would 
justify  the  discrediting  of  the  sworn  statements  of  both  E. 
K.  and  William  H.  Glover,  that  the  f  1,000  was  a  personal 
loan  made  to  C.  C.  Glover  by  E.  K.,  the  payment  of  which 
was  secured  by  the  order  on  the  Company  and  the  delivery 
of  the  duplicate  policy. 

The  counsel  of  C.  C.  Glover  insist  that  if  such  should  be 
the  finding  of  the  Court,  still,  E.  K.  Glover  was  not  thereby 
authorized  to  maintain  an  action  on  the  policy  in  the  name 
of  C.  C.  Glover,  and  collect  from  the  Company  the  amount 
so  loaned  to  him ;  that  the  order  was  not  an  assignment  of 
the  policy,  and  of  whatever  might  be  collected  therefrom ; 
but  was  for  a  portion  only  of  the  fund,  and  did  not  create  an 
equitable  lien  in  favor  of  E.  K.  Glover  for  the  amount  of  the 
order. 

In  support  of  his  views,  the  learned  counsel  rely  on  Pat- 
mer  vs.  Merrill^  6  Cush.,  282.  That  case  was  an  action  at 
law  to  recover  from  an  administrator  a  portion  of  the  amount 
by  him  collected  from  an  insurance  company  on  a  policy 
of  insurance  on  the  life  of  defendant's  intestate  for  $1,000,. 
a  portion  of  this  sum,  WOO,  having  been  assigned  to  the- 
plaintiff  by  an  order  written  on  the  policy ;  but  the  policy 
had  always  been  retained  by  the  intestate.  It  did  not  appear 
that  plaintiff,  prior  to  the  death  of  the  insured,  had  any 
knowledge  of  the  assignment,  or  had  ever  seen  the  policy,  so 
that  there  was  never  any  delivery  to  him  of  the  policy  or  of 
the  assignment.  The  Court  held  that  the  action  could  not 
35 


530  CIRCUIT    COURT, 

Union  Inaurance  Co.  m.  C.  C.  and  E.  K.  Glover. 

be  maintained ;  but  the  case  is  essentiallj  different  from  tbe 
present,  which  is  a  bill  in  equity  by  the  bolder  of  the  fund 
against  the  assignor  and  assignee,  to  whom  the  policy  and 
order  were  both  delivered. 

The  question  now  for  decision  is  not  whether  E.  K.  Glover 
can  maintain  his  action  in  the  state  court  to  recover  from 
the  Insurance  Company  the  $1,000  loaned  by  him  to  C.  C. 
Glover,  or  the  full  amount  due  on  the  policy;  but  it  is 
whether,  in  this  bill  of  interpleader  brought  by  the  Company, 
the  Court  will  determine  the  equitable  rights  of  the  respective 
parties,  and  whether  E.  K.  has  acquired  such  a  lien  upon  the 
fund  as  will  be  enforced  and  protected  by  a  Court  of  Equity. 

In  Sto.  Eq.  Jur,^  §  1044,  the  learned  author  declares  that 
a  trust  would  be  created  in  favor  of  the  equitable  assignee 
of  the  fund,  even  if  the  assignment  is  of  a  part  only  of  the 
amount,  and  would  constitute  an  equitable  lien  upon  it. 

In  Christmas  vs.  Russell^  14  Wall.,  84,  the  language  is : 
^^But  an  order  to  pay  out  of  a  specified  fund  has  always  been 
held  to  be  a  valid  assignment  in  equity,  and  to  fulfill  all 
the  requirements  of  the  law." 

The  case  of  German  Sav.  Institution  vs.  Adae  et  als.j  8  Fed. 
Rep.,  106,  is  in  principle  identical  with  the  present.  A  party 
drew  his  check  on  a  bank  in  favor  of  a  creditor  and  next  day 
failed ;  the  check  was  presented  for  payment  and  was  refused, 
although,  when  drawn,  the  drawer  had  on  deposit  to  his 
•credit  in  the  bank  more  than  its  amount.  The  bank  brought 
a  bill  of  interpleader  against  the  holder  of  the  check  and  the 
assignee  in  insolvency  of  the  drawer,  and  it  was  held  that 
the  check  has  an  equitable  assignment  of  that  amount,  and 
its  holder  acquired  a  lien  therefor  and  was  entitled  to  its 
payment.  These  authorities,  together  with  many  others  of 
a  similar  import,  sustain  the  lien  of  £.  K.  Glover  on  this 
policy  and  its  proceeds,  as  security  for  the  payment  of  the 
loan  of  41,000,  made  by  him  to  C.  C.  Glover,  and  it  is 

So  decreed. 
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DAVID  MURRAY 

vs. 

AUGUSTUS  S.  WHITE  and  DAVID  HOFFSES. 

December,  1881. 

1.  The  mate  of  a  vessel  has  no  authority  to  punish  a  seaman 
when  the  master  is  on  board,  unless  such  punishment  is  absolutely 
required  at  the  very  moment  by  the  necessity  of  the  ship's  service. 

2.  The  master  of  a  vessel  is  liahie  in  damages  to  a  seaman  for 
personal  injuries  inflicted  by  the  mate  in  his  presence  that  he  might 
have  prevented. 

3.  To  the  master  alone  is  accorded  the  authority  to  punish  a  sea- 
man for  misbehavior  or  insubordinatioa,  unless,  at  the  instant, 
necessity  otherwise  requires. 

In  Admiralty.  Jjihel  in  personam  by  a  seaman  against 
the  master  and  mate  of  a  vessel  to  recover  damages  for  per- 
sonal injuries  received  at  the  hand  of  the  mate  in  the  mas- 
ter's presence.     Heard  on  libel,  answer  and  proofs. 

Mr.  Clarence  Hale^  proctor  for  libellant. 

Mr,  Harvey  2>.  Radloch^  proctor  for  White. 

Mr.  Thoma9  R.  Haskell  and  Mr.  Nathan  Wehb^  proctors 
for  Hoffses. 

Fox,  J.  The  libellant  was  a  seaman  on  board  the  ship 
Lewis  Walsh  on  her  late  voyage  from  Liverpool  to  Portland, 
and  has  instituted  this  action  against  the  master  White,  and 
the  mate  Hofifses,  to  recover  damages  for  personal  injuries 
by  him  sustained  on  the  4th  day  of  August  last,  from  a 
pistol  wound  inflicted  upon  him  by  the  mate  in  the  presence 
of  the  master,  and  with  his  sanction  and  approval. 

The  libel  sets  forth,  with  great  aggravation,  that  the  libel- 
lant was  in  the  mate's  watch,  and  soon  after  8  o'clock  on  the 
morning  in  question,  the  watch  was  set  to  work  scrubbing 
paint ;  that  the  mate  put  the  libellant  to  work  cleaning  in 
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front  of  the  cabin  ;  that  the  master  afterwards  directed  him 
to  clean  on  the  porfrside  near  the  pin-rail ;  that,  shortly  after, 
the  mate  ordered  him  to  go  on  top  of  the  cabin  and  clean 
the  bucket-rack ;  that  this  order  was  soon  countermanded  by 
the  master,  and  the  libellant  returned  to  the  deck  :  that  the 
master  told  him  to  go  to  his  work  ^^you  damned  son  of  a 
bitch,"  to  which  he  made  answer,  he  would  go  to  work,  but 
he  was  not  a  ^'son  of  a  bitch,"  when  the  mate  came  up  repeat- 
ing the  same  profane  and  vulgar  language  the  master  had 
used,  and  thereupon  the  mate  struck  him  on  the  side  of  the 
head  with  his  clinched  fist,  again  using  the  same  words  to 
him  as  before ;  that  the  mate  jumped  back,  and  put  his  hand 
behind  him  as  though  he  would  draw  some  instrument  from 
his  back  pocket,  saying,  "Now  come  on,  you  son  of  a  bitch 
come  on,"  and  thereupon  libellant  drew  his  knife  from  his 
sheath  and  held  it  down  by  his  side,  but  so  that  it  might  be 
seen  by  the  mate.  This  knife,  it  is  alleged,  was  an  old 
kitchen  knife  with  a  short,  broken  blade.  The  mate  then 
ran  towards  the  pin-rail  for  a  belaying-pin,  and  afterwards 
got  one  from  the  fife-rail,  the  libellant  following  him  and 
getting  a  pin  from  the  pin-rail,  after  putting  his  knife  down 
on  the  rail ;  that  the  mate  went  into  the  cabin,  and  soon 
came  out  with  a  drawn  revolver  and  club  in  his  hands;  went 
up  to  libellant,  who  was  then  at  work  in  front  of  cabin,  and 
struck  him  with  the  club  on  his  arm,  which  he  raised  to 
ward  off  the  blow,  and  threatened  to  put  a  bullet  through 
the  head  of  libellant,  and  while  on  the  deck  where  he  had 
fallen  by  reason  of  the  mate's  blow  from  the  club,  the  mate 
fired  at  him,  the  ball  striking  in  front  of  the  shoulder,  and  is 
now  lodged  near  the  shoulder  blade. 

The  master  and  mate,  in  their  answers,  deny  that  the 
libellant  was  sent  upon  the  house  to  clean  the  bucket-rack, 
or  that  any  such  foul  and  profane  language  was  at  any  time 
spoken  to  Murray  by  either  of  them.  The  mate  alleges 
that  the  libellant  was  directed  by  the  master  to  do  his  work 
better,  to  which  he  replied  that  he  would  not   clean   any 
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better  for  any  one,  and  thereupon  the  mate  ordered  libellant 
to  go  on  with  his  work  and  stop  his  talk,  to  which  libellant 
answered  insolently,  and  the  mate  then  slapped  the  libellant 
on  the  side  of  his  face  with  his  open  band,  telling  him  to 
keep  on  with  his  work  and  have  no  talk ;  that  libellant 
immediately  drew  his  sheath  knife,  and  came  instantly 
towards  the  mate,  who  turned  and  fled  towards  the  fife-rail 
pursued  by  Murray  with  his  drawn  knife,  until  the  mate  got 
a  pin  from  the  fife-rail,  when  Murray  turned  and  took  a  pin 
from  the  pin-rail,  and  then  turned  towards  the  mate  with 
both  knife  and  belaying-pin  in  his  hands ;  that  the  master 
ordered  libellant  to  put  back  the  pin  and  go  to  his  work, 
which  he  did ;  that  respondent  then  went  into  the  cabin 
and  took  from  his  trunk  a  loaded  pistol,  which  had  been 
loaded  for  a  long  time,  leaving  the  pin  in  the  cabin ;  he  came 
out  on  deck  and  inquired  of  Murray  if  he  intended  to  cut 
him  with  that  knife ;  that  he  said  and  did  nothing  more ; 
had  no  intention  of  shooting  or  injuring  libellant,  but  expected 
that  when  Murray  saw  respondent  armed  and  prepared  to 
resist  any  attack  with  the  knife,  he  would  disclaim  any  pur- 
pose to  use  the  knife  upon  respondent,  and  would,  without 
trouble,  thenceforth  obey  the  commands  and  directions  of 
respondent,  but  that,  contrary  to  his  expectations,  libellant 
suddenly  and  instantly  again  drew  his  sheath  knife,  and, 
with  it  drawn,  sprang  instantly  and  threateningly  towards 
this  respondent,  who  sprang  back,  and  finding  the  libellant 
still  pressing  on  him  with  the  drawn  knife,  and  endangering 
his  life  as  he  then  believed,  did  then  and  not  till  then,  for  the 
purpose  of  protecting  himself,  raise  and  fire  the  pistol  at 
Murray's  arm,  and  not  at  any  vital  part,  and  that  the  shot 
took  effect  in  his  shoulder ;  that  he  -did  not  strike  him  with 
a  club  before  firing  at  him. 

The  answer  of  the  master  is  corroborative  of  the  mate,  and 
alleges  that,  when  the  mate  came  out  of  the  cabin,  he  did  not 
anticipate  any  assault  upon  libellant,  by  the  mate,  and  that 
the  discharge  of  the  pistol  was  so  quick  that  he  had  not 
time  to  prevent  it. 
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Besides  the  libellant,  three  others  of  the  watch  have  been 
produced  as  witnesses  in  his  behalf ;  two  of  them,  at  the  time, 
were  employed  in  paint  cleaning  near  to  Murray,  and  the 
other  was  at  the  wheel ;  these  witnesses  have,  for  some  time, 
been  detained  in  the  jail  in  this  city  as  witnesses  for  the 
government  in  the  prosecution  of  the  mate  for  this  assault, 
and  have  had  the  opportunity  of  perusing  or  listening  to  a 
written  version  of  these  proceedings  prepared  by  Murray, 
who  appears  to  be  a  ready  penman,  and  of  more  than  the 
ordinary  intelligence  of  a  common  sailor;  the  statement  of 
these  witnesses,  in  all  essential  particulars,  is  but  a  repetition 
of  Murray's  testimony,  all  agreeing  that  the  foul  and  profane 
language  was  used  by  both  master  and  mate,  and  that  the 
mate  came  out  from  the  cabin  with  his  pistol  and  club,  and 
struck  Murray  with  the  club  on  the  arm  and  immediately 
fired  at  him. 

In  addition  to  the  testimony  of  the  respondents,  they  have 
examined  the  second  mate,  cook,  steward  and  two  passen- 
gers ;  they  all  deny  that  any  such  language  was  made  use  of 
by  either  of  respondents,  as  is  charged  in  the  libel ;  and 
there  is  a  like  conflict  with  the  libellant  and  his  witnesses 
as  to  the  mate's  striking  the  libellant  with  a  club  after  he 
came  from  the  cabin ;  one  of  the  passengers  thinks  the  mate 
had  a  club  in  his  hand,  but  he  is  sure  that  the  mate  did  not 
strike  the  libellant  with  it ;  and  all  the  other  witnesses  for 
respondents  assert  that  when  the  mate  came  from  the  cabin, 
the  only  thing  in  either  hand  was  his  revolver. 

The  version  of  this  affair,  given  by  libellant  and  his  wit- 
nesses, is  so  unreasonable  as  to  demand  confirmation,  before 
a  C/ourt,  accustomed  to  listen  to  the  statements  of  seamen  as 
to  transactions  of  this  description,  would  be  likely  to  place 
entire  confidence  in  its  correctness;  it  is  hardly  credible  that, 
without  much  greater  provocation,  both  master  and  mate 
would  pour  out  such  a  tirade  of  vulgarity  and  profanity  upon 
a  sailor,  with  whom  neither  of  them  ever  before  had  the  least 
difficulty,  each  of  them  using  the  same  disgraceful  epithets ; 
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and  it  is  alike  incredible  that,  when  the  seaman  had  returned 
to  duty  in  obedience  to  the  orders  of  the  master,  the  mate, 
without  further  provocation  would,  in  the  master's  presence, 
80  violently  assault  the  seaman  with  a  club,  following  up  the 
blow  by  a  pistol  shot,  without  any  demonstrations  on  the 
part  of  the  seaman.  After  a  careful  perusal  of  all  the  evi- 
dence, the  Court  is  forced  to  the  conclusion  that  the  testi- 
mony in  support  of  the  charge  is  so  highly  perverted,  so 
exaggerated,  and  so  colors  and  misrepresents  the  facts  as  they 
occurred,  that  a  court  of  justice  would  not  be  authorized  to 
give  credit  to  it,  excepting  when  it  is  sustained  from  other 
sources. 

More  than  forty  years  have  elapsed  since  Judge  Story,  in 
United  States  vs.  Taylor^  2  Sum.,  584,  declared  that  subordi* 
nate  officers  have  no  authority  to  punish  a  seaman  when  the 
master  is  on  board,  unless  such  punishment  is  absolutely 
required  at  the  very  moment,  by  the  necessity  of  the  ship's 
service,  to  compel  the  performance  of  duty;  and  that  the 
master  was  generally  the  sole  authority  when  on  board  to 
authorize  punishment  to  be  inflicted  on  any  of  the  crew ;  and 
if  he  is  present  when  any  punishment  is  inflicted  by  a  subor- 
dinate officer,  and  can  prevent  it,  and  does  not,  he  is  person- 
ally answerable  for  the  act,  and  by  his  acquiesence  adopts  it 
as  done  by  his  authority. 

At  a  much  earlier  date.  Judge  Ware,  in  this  district,  had, 
in  repeated  instances,  enforced  these  rules  in  controversies 
of  this  description.  They  commend  themselves  to  every 
judicial  mind  as  just  and  reasonable,  requiring  the  master 
**to  exercise  his  own  judgment  as  to  the  time,  the  manner 
and  the  circumstances  under  which  punishment  is  to  be 
inflicted  on  the  crew  for  any  past  misdemeanor,  or  any  pres- 
ent misdemeanor,  not  immediately  and  materially  affecting 
the  ship's  service  or  security."  So  far  as  these  rules  are 
found  applicable  to  the  facts  here  established,  they  must  con- 
trol the  judgment  of  the  Court. 

Upon  a  revision  of  all  the  testimony,  the  Court  finds  the 
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occurrence  to  have  been  Bubstantiallj  as  follows:  While 
the  libellant  was  at  work  cleaning  paint,  the  master,  in  a 
proper  manner,  directed  him  to  do  his  work  better,  to  which 
the  seaman  made  an  impertinent  reply ;  thereupon  the  mate, 
without  any  appeal  from  the  master,  came  up,  told  the  man 
to  stop  talking  and  do  his  work  as  the  master  told  him. 
Instead  of  complying  with  this  direction,  he  was  insolent  to 
the  mate,  who  thereupon  slapped  him  on  the  side  of  his  face 
with  his  open  hand.  The  libellant  then  drew  his  sheath 
knife,  of  the  usual  size,  stepping  towards  the  mate,  who  ran 
for  a  belaying-pin,  followed  by  Murray.  Each  procured  a  pin, 
Murray  still  holding  his  knife  in  his  hand.  The  mate  then 
ran  into  the  cabin  with  the  pin  to  obtain  his  revolver.  He 
soon  after  came  on  deck  with  his  pistol  partly  raised  and  in 
plain  sight,  but  without  any  club  orpin.  After  Murray  had 
procured  the  belaying-pin,  he  was,  in  the  presence  of  the 
mate,  ordered  by  the  master  to  put  the  pin  back  in  its  place 
and  return  to  his  work,  which  he  did  before  the  mate  went 
into  the  cabin.  When  the  mate  came  from  the  cabin,  he 
went  near  to  the  master  and  up  to  Murray,  who  was  then 
quietly  at  work  as  ordered,  and,  with  the  pistol  raised  and 
presented  at  Murray,  inquired  of  him  if  he  intended  to  cut 
him  with  his  knife,  which  was  then  in  its  sheath  ;  thereupon 
Murray  drew  the  knife  from  its  sheath,  and  at  the  same  time 
the  mate  fired  and  wounded  the  libellant.  Will  the  law 
sanction  the  action  of  the  mate  ?  In  the  opinion  of  the  Court 
it  will  not. 

The  libellant's  insolent  reply  to  the  civil  command  of  the 
master  would  have  clearly  authorized  the  master  to  have 
inflicted  reasonable  punishment,  either  by  his  own  hands,  or 
by  his  commands  to  the  mate,  if  the  master  thought  proper 
80  to  do ;  but  no  such  direction  was  given,  and  the  mate, 
without  authority  from  the  master,  interfered  and  repeated 
the  master's  orders  to  Murray,  who  again  repeated  his  inso- 
lence, thereupon  the  mate  struck  Murray  with  his  open  hand 
in  the  face.    In  all  probability  the  blow  was  of  but  slight 
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moment ;  but,  as  the  master  was  then  present,  within  the  rule 
of  law,  the  mate  was  not  authorized  to  punish  the  seaman, 
although  he  had  been  insolent  and  disobedient.  There  was 
no  immediate  exigency  of  the  service  which  called  for  such 
exercise  of  authority  by  the  mate,  and,  although  Murray 
deserved  punishment  for  his  misconduct,  it  should  have  been 
imposed  by  direction  of  the  master,  who  was  the  proper  judge 
as  to  the  occasion  and  severity  of  the  punishment,  as  the  mis- 
conduct of  the  seaman  had  occurred  in  the  presence  of  the 
master. 

After  the  blow  on  the  face,  Murray  drew  his  knife  on  the 
mate,  stepping  forward  towards  him,  who  was  wholly  with- 
out means  of  protection.  This  act  of  Murray  was  an  offense 
of  the  gravest  nature,  although,  in  the  opinion  of  the  Court, 
it  was  not  Murray's  design  to  strike  the  mate  with  the  knife, 
unless  the  mate  renewed  the  assault.  When  the  mate  dis- 
covered the  knife  in  Murray's  hand,  he  was  well  justified  in 
obtaining  a  belaying-pin  with  which  to  defend  himself;  and 
Murray  was  without  excuse  in  pursuing  him  and  procuring 
a  similar  weapon ;  he  then  had  his  knife,  which  was  all  the 
means  of  protection  he  could  need,  even  if  the  mate  should 
renew  the  assault  upon  him  with  the  pin.  Up  to  the  moment 
when  the  master  ordered  Murray  to  put  down  the  pin  and  go 
to  his  work,  his  conduct  was  wholly  without  justification  or 
excuse,  as  the  assault  upon  him  by  the  mate  with  his  open 
hand  would  not  justify  his  use  of  the  knife,  even  if  he  had 
reason  to  suspect  that  the  mate  might  repeat  the  blow,  as  by 
such  a  blow  no  great  personal  injury  could  be  inflicted,  which 
would  alone  authorize  the  use  of  a  deadly  instrument  in 
defence. 

Thus  far,  the  libellant  was  substantially  the  wrong-doer; 
but,  from  this  time,  the  Court  finds  the  mate's  conduct  was 
inexcusable. 

In  his  answer  he  says,  "The  libellant,  with  the  knife  in 
one  hand  and  the  belaying  pin  in  the  other,  turned  towards 
the  respondent,  when  the  master  ordered  him  to  put  back 
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the  pin  and  go  to  his  work,  which  he  did,  and  respondent  went 
at  once  to  his  cabin.''  The  mate  thus  admits  that  the  libel- 
lant  had  returned  to  his  duty,  and  the  mate  therefore  was 
without  excuse  for  the  subsequent  assault  on  Murray. 

The  mate  is  but  twenty-two  years  of  age,  and  of  coarse 
with  no  long  experience  in  that  capacity;  he  acknowledges 
he  was  greatly  excited  by  Murraj^'s  conduct,  and  well  he 
might  be ;  but,  after  Murray's  prompt  obedience  to  the  roas- 
ter's command,  the  mate  should  have  restrained  his  anger 
and  excitement,  and,  if  Murray  was  deserving  of  punishment 
for  his  misbehavior,  as  the  Court  most  decidedly  thinks  he 
was,  it  should  have  been  imposed  by  authority  of  the  master, 
with  calmness  and  deliberation,  and  in  such  a  manner  as  to 
ensure  obedience  from  all  the  crew,  and  not  in  the  manner 
adopted  by  the  mate. 

When  Murray  had  peaceably  returned  to  his  duty  and  was 
at  work  in  obedience  to  the  master's  orders,  the  mate  rushed 
at  him  with  his  pistol  raised,  inquiring  of  him  if  he  intended 
to  cut  him  with  that  knife.  The  knife  was  not  then  visible, 
but,  at  sight  of  the  revolver  pointed  at  him  by  the  mate, 
Murray  drew  his  knife,  and  at  the  same  time  the  mate 
lired  and  wounded  Murray ;  the  mate  testifies  that,  in  pre- 
senting his  pistol  at  Murray,  he  hoped  the  sight  of  it  would 
enforce  order;  such  an  excuse  is  probably  an  afterthought, 
as  there  was,  when  he  came  from  the  cabin  with  his  pistol, 
perfect  order  and  obedience  from  the  libellant,  and  so  far  as 
is  disclosed  from  every  other  seaman  on  board. 

It  is  claimed  that  the  inquiry  made  of  Murray  by  the  mate, 
when  he  presented  the  pistol,  was  as  to  his  intentions  to  use 
the  knife  thereafter,  and  not  as  to  what  had  been  his  former 
purpose.  The  Court  is  not  satisfied  that  such  was  the  motive 
of  the  inquiry;  but,  on  the  contrary, is  inclined  to  the  opinion 
that,  when  the  mate  came  toward  the  sailor  with  his  pistol, 
his  purpose  was  to  call  him  to  account  for  what  had  already 
taken  place.  The  witnesses  in  defence  do  not  all  agree 
exactly  as  to  the  precise  language  of  the  mate.  He  says  he 
inquired  of  Murray,  "Are  you  going  to  stick  the  knife  in  me?" 


MAINE,    1881.  639 

Murray  va.  White  and  Hoffses. 

the  master  states  it,  ''Do  you  intend  to  put  that  knife  into 
me?"  The  version  of  the  cook  and  of  the  steward  is,  that  he 
asked  him  if  he  meant  to  cut  him  with  the  knife?  And  such 
is  substantially  the  statement  of  both  the  passengera ;  while 
the  second  mate  testifies  the  language  was,  "You  drew  a 
knife  on  me."  The  log  gives  it  that  the  mate  inquired  of 
Murray  if  he  intended  to  cut  him  ;  and  such  is  the  averment 
in  the  answer;  the  language  of  most  of  these  witnesses, 
excepting  the  second  mate,  with  the  written  statements,  is 
certainly  ambiguous,  and  may  admit  of  either  construction ; 
but,  when  the  condition  of  things  as  they  then  were  are  taken 
into  consideration,  it  would  seem  clear  that  Murray's  future 
intentions  as  to  the  use  of  the  knife  would  not  be  a  matter 
of  inquiry. 

At  that  moment  there  was  no  knife  in  sight ;  it  was  con- 
cealed in  its  sheath,  which  was  under  the  clothing  of  Murray ; 
and  the  seaman,  instead  of  in  any  way  indicating  any  purpose 
of  renewing  the  quarrel  and  using  his  knife,  was  in  the  dis- 
charge of  the  duties  to  which  he  had  been  ordered  by  the  mas" 
ter.  The  mate,  therefore,  had  no  reason  whatever  to  expect 
further  trouble,  or  that  the  man  would  resort  to  his  knife, 
and  had  no  occasion  whatever,  therefore,  to  inquire  what 
the  intentions  of  the  libellant  might  be  in  the  future;  while, 
on  the  contrary,  Murray  having  just  before  that  drawn  the 
knife  when  assaulted  by  the  mate,  he  might  then  well  inquire 
if  he  intended  to  cut  him  with  that  instrument. 

The  Court,  therefore,  has  no  doubt  that  the  mate  approached 
Murray  with  his  pistol  raised,  ready  to  fire,  with  the  object 
of  calling  him  to  account  for  his  past  misconduct ;  and  this 
he  had  no  authority  to  do  in  the  presence  of  the  master ; 
especially  as  he  had  been  an  eye-witness  of  Murray's  behavior, 
and  apparently  condoned  his  misconduct  by  ordering  him 
back  to  his  duty. 

It  is  argued  with  great  zeal  by  the  learned  counsel  for  the 
mate,  that  he  had  retreated  from  the  sailor  in  presence  of  the 
crew ;  that  his  authority  had  been  set  at  naught,  and  that 
to  maintain  proper  discipline,  he  was  justified  in  what  he  did ; 
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that  he  had  no  intent  to  wound  the  man  prior  to  his  dra"w- 
ing  his  knife  ;  that  his  design  was,  by  exposure  of  the  pistol^ 
to  let  all  the  crew  understand  that  he  was  prepared  to  defeDd 
himself,  and  to  maintain  his  authority,  and  that  he  expected 
Murray  would  thereupon  disclaim  any  intent  to  use  the 
knife  and  would  obey  his  orders. 

The  testimony  does  not  satisfy  the  Court  that  such  was  the 
motive  of  the  mate ;  but  if  it  were  admitted  that  such  w'as 
his  object,  in  the  manner  he  undertook  to  accomplish  it,  he 
transcended  his  authority.  He  was  without  directions  from 
the  master  so  to  act,  and  it  was  for  him  alone  to  take  the 
proper  measures  for  maintaining  the  discipline  of  his  ship  ; 
it  was  not  for  the  mate,  after  the  seaman  had  returned  to 
duty,  to  approach  him  violently  in  a  threatening  manner 
with  a  loaded  pistol  presented,  and  demand  of  him  as  to  his 
purposes  for  the  future,  unless  directed  so  to  do  by  the 
master. 

Pointing  at  Murray  the  loaded  pistol,  thereby  putting  him 
in  fear  and  alarm,  was  in  law  an  assault.  Regina  vs. 
St.  George^  9  C.  &  P.,  483.  The  mate  was  the  aggressor 
in  thus  renewing  the  quarrel,  and,  under  the  circumstances, 
was  not  justified  in  shooting  the  libellant,  if  he  had  first 
drawn  his  knife  from  the  sheath. 

The  master  answers  that  every  thing  took  place  within 
so  short  a  period  of  time  that  he  had  no  opportunity  to  pre- 
vent the  mate  from  making  the  assault.  The  master  had 
witnessed  the  whole  transaction,  must  have  seen  that  the 
mate  was  in  an  excited  condition,  angry  with  Murray,  when 
he  rushed  with  the  belaying-pin  into  the  cabin.  When  he 
came  from  the  cabin,  the  pistol  was  in  plain  sight,  seen  by 
all  the  other  witnesses,  and  the  Court  has  no  question  that 
the  master  was  aware  that  the  mate  had  procured  it,  and 
that  he  n\ust  have  seen  it  in  the  mate's  hands,  as  he  passed 
near  to  the  master,  as  he  approached  Murray.  Seeing  this 
deadly  weapon  presented  at  the  sailor,  by  the  mate,  which 
had  been  obtained  by  him  immediately  after  the  diflSculty 
with  Murray,  it  was  the  imperative  duty  of  the  master  to 
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have  interfered  and  ordered  the  mate  to  refrain  from  further 
violence.  If  such  had  been  his  conduct,  there  can  be  but 
little  question  that  the  mate  would  have  obeyed  the  master's 
commands,  and  no  further  trouble  would  have,  occurred ; 
instead  of  so  doing,  he  abstained  from  all  interference,  per- 
mitted the  mate  to  rush  at  the  seaman  with  the  dangerous 
weapon  levelled  at  him,  and  the  master  must,  in  law,  be  held 
accountable  for  damages  occasioned  by  the  mate's  misconduct. 

Under  all  the  facts  of  the  case,  this  libellant  presents 
himself  as  in  the  outset  greatly  in  the  wrong,  and  he  is 
entitled  only  to  a  reasonable  indemnity  for  his  expenses, 
suffering  and  loss  of  time.  His  wages  were  paid  him  to  the 
time  of  his  arrival,  although  he  was  not  on  duty  after  he 
was  shot,  and  he  has  been  detained  without  expense  as  a 
witness  for  the  government  in  the  criminal  proceedings 
against  the  mate,  and  will  receive  the  usual  allowance.  It 
does  not  appear  that  he  was  at  any  expense  for  physicians 
or  otherwise ;  his  wound  healed  shortly  after  it  was  inflicted, 
the  ball  being  lodged  in  the  muscles,  so  near  the  surface  that 
the  physician  called  by  the  libellant  testifies  that  it  can  be 
easily  removed ;  the  wound  healed  in  a  week,  and  the  party 
will  be  entirely  cured  and  ready  for  duty  as  a  seaman  in  a 
month,  without  doubt ;  and  it  is  fortunate  for  all  parties 
that  the  wound  thus  inflicted  is  of  so  trivial  a  character. 

In  Elwell  vs.  Martin^  1  Ware,  53,  the  injury  sustained  by 

the  libellant  was  more  severe  than  Murray's,  there  being  a 

dislocation  of  the  arm  which  remained   in   that   condition 

fourteen  days,  and  was  reduced  with  great   suffering   and 

difficulty  ;  and  it  was  in  proof  that  it  would  be  some  months 

before  the  party  could  recover  the  use  of  his  arm,  and  that 

it  would  always  remain  more  liable  to  such  an  injury.     In 

that  case,  the  libellant  had  been  guilty  of  misconduct,  which 

in  some  degree  influenced   the  judgment  of  the  Court  in 

awarding  the  amount  of  damages,  which  were  fixed  at  $80. 

I  think  that  Murray  may  well  be  satisfied  with  a  similar 

amount. 

Decree  for  libellant  for 
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September,  187-^ 

Resolutions  of  respect  to  the  memory  of  Judge  Ware 
being  moved  in  behalf  of  the  bar  by  Mr.  Moses  M.  But- 
ler^ and  Mr.  Nathan  Webby  district  attorney  for  the 
United  States,  and  Mr.  Q-eorge  F.  Talbot  and  Mr.  John 
MvLSsey^  counsellors  of  the  court,  having  spoken  in  the 
same  behalf,  the  Court  responded : 

Fox,  J.  Gentlemen  of  the  Bar:  Judge  Ware  was  ap- 
pointed district  judge  of  Maine,  in  February,  1822,  and 
continued  in  the  discharge  of  the  duties  of  the  oflSce  until 
the  spring  of  1866.  His  resignation  took  efifect  in  May,  I 
believe,  he  then  being  compelled,  by  the  infirmities  of  years, 
to  withdraw  from  this  place,  \ihich  he  had,  by  his  learning 
and  ability,  so  ably  filled  for  more  than  forty-four  years. 
Although  eight  years  have  not  elapsed  since  his  retirement, 
I  think  a  large  proportion  of  the  members  of  the  bar  now 
present  never  enjoyed  the  satisfaction  of  practicing  in  the 
Court  whilst  he  here  presided,  and  many  of  those  who  were 
then  with  us,  distinguished  in  their  high  professional  posi- 
tions, have  since  passed  away  from  us.  The  remembrance 
of  the  Fessendens,  Evans,  Deblois,  Barnes  and  others,  is  still 
vivid  with  many  of  us,  and,  at  last,  this  good  old  Judge,  so 
endeared  to  all  who  ever  held  personal  intercourse  with  him, 
has  gone  to  his  reward  after  years  of  feebleness  and  suflFering, 
and  it  is  just  and  due  to  his  memory,  that  the  records  of  this 
Court  should,  so  long  as  they  exist,  transmit  to  those  who 
shall  follow  us,  the  expression  of  the  great  respect  and  attach- 
ment entertained  for  him  by  this  bar. 

Having,  for  nearly  thirty  years,  practiced  before  Judge 
Ware,  I  trust  that,  in  the  presence  of  so  many  of  the  bar  who 
have  not  been  thus  favored,  I  may  be  excused  for  referring 
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to  the  manner  in  which  he  discharged  the  duties  of  his  posi- 
tion, and  for  briefly  acknowledging  the  heavy  indebtment  we 
are  under  to  him  for  his  studious  labors  in  the  admiralty  law, 
and  the  information  he  has  imparted  to  us  upon  this  branch 
of  jurisprudence. 

In  1822,  Peters'  and  Bee's  were  the  only  reports  of  decis- 
ions in  the  District  Courts  of  the  United  States,  and  most  of 
the  opinions  contained  in  these  volumes  were  quite  brief  and 
meagre  of  authority,  so  that  Judge  Ware,  in  almost  every 
question  of  admiralty  and  maritime  law,  was  compelled  to 
depend  on  his  own  researches  into  the  ancient  laws  of  the 
sea  and  maritime  codes,  and  on  his  own  wisdom  and  judg- 
ment for  his  conclusions,  as  the  cases  were  presented  before 
him  for  decision.  Fortunately  for  him,  his  practice  in  the 
courts  of  common  law  had  been  of  but  little  moment.  His 
mind  was  not  trammeled  by  the  harsh  and  unyielding  rules 
of  Lord  Coke  and  his  followers,  and  being  naturally  of  a 
broad  catholic  tendency,  it  was  with  the  greatest  satisfaction 
that  he  found  himself  at  full  liberty  to  adopt,  modify,  and 
apply  the  pliant  rules  of  equity  and  admiralty,  as  the  law  of 
his  court,  according  to  the  circumstances  of  each  particular 
case.  The  strict  rules  of  the  law  of  evidence  did  not  always 
receive  his  sanction  and  approval,  as  some  of  us  may  well 
recollect  his  readiness  to  hear  almost  all  that  a  witness  might 
press  into  the  case,  although  much  of  the  statement  would 
not  have  been  received  in  a  court  of  common  law. 

Judge  Ware's  literary  acquirements  were  second  to  no 
man's  in  this  district.  He  was  conversant  with  the  Greek 
and  Latin,  as  well  as  with  the  French  languages,  and  could 
thus  investigate  and  examine  for  himself  their  authorities 
without  depending  on  tlie  assistance  of  others.  His  exten- 
sive acquaintance  with  the  Roman  law  and  the  various  French 
writers  on  commercial  and  admiralty  law  is  manifest  in  almost 
every  one  of  his  opinions,  which  we  now  possess.  He  most 
thoroughly  enjoyed  the  investigation  of  questions  of  admiralty 
and  maritime  law,  making  the  most  diligent  search  and  exam- 
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ination  among  the  rules  and  sea  laws  of  the  ancient  marts 
of  commerce ;  and  he  pursued  his  studies  and  explorations 
until  he  was  complete  master  of  the  subject,  so  that  nothing 
remained  for  him  but  to  present  his  conclusions  in  that  clear 
and  beautiful  manner,  which  is  so  distinguishing  a  character- 
istic of  all  his  opinions,  and  in  which  he  has  never  been  sur- 
passed, either  at  home  or  abroad. 

Quite  often,  his  opinion  was  not  restricted  to  a  mere  deter- 
mination of  the  rights  of  the  parties  in  the  cause,  but,  con- 
scious of  the  importance  of  his  labors,  and  of  the  benefit  to 
be  derived  from  the  knowledge  he  would  thus  impart,  he 
made  his  opinion  a  most  elaborate  and  finished  exposition  of 
the  great  principles  of  admiralty  and  maritime  law  involved 
in  the  matter  in  controversy,  in  relation  to  which,  at  that 
time,  the  entire  profession  was  almost  universally  ignorant. 
So  complete  and  thorough  were  his  examinations,  so  convin- 
cing his  judgments,  that,  in  many  cases  since  his  time,  the 
most  learned  and  eminent  jurists  have  referred  to  them  as 
conclusive  authority  on  the  questions  he  so  well  investigated, 
being  convinced  that  their  own  researches  would  shed  no 
new  light  upon  a  matter  which  had  received  the  careful  and 
diligent  investigation  of  Judge  Ware. 

His  written  opinions  were  deemed  so  valuable,  both  to  the 
public  and  the  profession,  that  they  were  generally  made 
public  through  the  press  immediately  on  their  announcement; 
and  they  were  at  once  accorded,  by  the  entire  profession,  the 
very  front  rank  in  admiralty  and  maritime  jurisprudence.  In 
the  year  1839,  the  first  volume  of  his  reports  was  published, 
followed  by  a  second  in  1849,  and  the  demand  for  these 
works  has  been  so  great  as  to  require  a  second  edition  of  each 
of  them. 

A  large  number  of  treatises  upon  admiralty  law,  and 
volumes  of  decisions  of  various  courts  of  admiralty,  both  in 
England  and  this  country,  have,  since  that  time,  issued  from 
the  press ;  but  all,  I  believe,  are  under  great  obligations  to 
Judge  Ware,  and  no  one  can  acquire  a  knowledge  of  admir- 
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alty  law,  without  an  intimate  acquaintance  with  his  decis- 
ions. The  multiplicity  of  questions  that  he  examined,  and 
of  which  we  enjoy  the  fruits  of  his  labors,  is  quite  extra- 
ordinary. Since  I  have  occupied  this  chair,  hardly  a  mari- 
time question  has  been  presented  to  me,  in  which  I  have  not 
at  once  turned  to  his  reports,  and  derived  great  assistance 
from  them.  In  a  large  majority  of  the  cases,  I  think  I  may 
truly  say,  I  have  found  in  his  opinions  principles  there  laid 
down,  applicable  to  the  case  I  was  investigating,  and  so  clearly 
stated  that  my  own  labors  were  at  an  end,  and  nothing  fur- 
ther remained  for  me,  but  to  acknowledge  my  obligations  and 
recognize  their  authority. 

I  believe  no  treatises  or  reports  are  now  extant,  which  are, 
^t  this  moment,  more  useful  to  the  profession,  or  more  fre- 
quently acknowledged  as  authority,  or  which  can  afford  more 
knowledge  and  information  than  these  reports.  There  is 
not  a  judge  administering  the  admiralty  law,  either  in  this 
country  or  in  England,  who  has  not  profited  by  the  labors  of 
Judge  Ware,  and  gratefully  acknowledged  the  obligations 
thereby  conferred.  The  debt  due  from  us  all  to  the  profes- 
sion, according  to  Lord  Bacon,  was  more  than  paid  by  Judge 
Ware.  It  was  not  discharged  by  any  depreciated  currencjs 
but  was  paid  in  full  in  pure  coin,  both  principal  and  interest. 

Judge  Ware  was  of  marked  simplicity  of  character,  and 
was  always  actuated  by  entire  singleness  of  heart  and  pur- 
pose. The  kindest  and  most  friendly  relations  ever  existed 
between  him  and  the  members  of  this  bar.  His  intercourse 
with  us  was  ever  free  and  informal,  never  in  the  least  pre- 
tentious ;  and  it  always  was  a  pleasure  to  him,  to  assist  us  by 
his  advice  in  relation  to  his  own  decisions,  as  well  as  to  prin- 
ciples of  law  upon  which  we  desired  information ;  and  I  have 
very  frequently,  in  this  manner,  received  from  him  most  val- 
uable assistance,  which  it  would  have  been  extremely  diflBcult, 
if  not  impossible,  to  have  procured  from  any  other  source. 
He  had  no  favorites.  Every  one  who  appeared  in  his  court, 
whether  young  or  old,  was  certain  that  all  stood  on  an  equal- 
36 
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ity  in  his  presence.  With  courtesy  and  the  greatest  patience, 
he  listened  to  the  views  which  counsel  saw  fit  to  present,  the 
manifest  purpose  of  the  Judge  being  to  obtain  light,  to  aid 
him  in  his  determination  of  the  cause,  without  regard  to  the 
source  whence  it  was  derived. 

No  one  ever  took  part  in  a  trial  before  Judge  Ware,  with- 
out becoming  attracted  to  him,  and  feeling  the  highest  res- 
pect for  him,  both  for  the  kindness  of  his  heart,  always 
exhibited  to  whatever  counsel  a  party  might  select  to  advo- 
cate his  rights,  and  for  his  diligent  attention,  his  acute  wis- 
dom and  judgment,  and  the  learning  and  research  manifested 
in  his  elaborate  opinions. 

Many  of  the  causes  brought  before  a  court  of  admiralty, 
such  as  claims  for  wages,  torts,  &c.,  are  of  small  amount,  and 
of  such  a  nature,  that  any  protracted  delay  of  judgment 
therein  is  tantamount  to  a  denial  of  justice.  In  this  class  of 
cases,  the  Court,  under  the  conduct  of  Judge  Ware,  always 
sat  ^'velis  levatis.'^  Most  of  these  causes  were  decided  upon 
the  conclusion  of  the  arguments,  and  those  retained  for  advise- 
ment were  at  once  examined,  and  an  opinion  prepared  and 
announced  in  a  very  few  days.  The  researches  I  have  made 
do  not  indicate  that,  in  any  admiralty  cause  presented  to  him 
for  his  decision,  his  opinion  was  delayed  for  more  than  thirty 
days,  and  generally  it  was  announced  the  week  succeeding 
the  hearing. 

Judge  Ware  was  alike  attentive  and  diligent  in  the  dis- 
charge of  his  duties  as  a  member  of  the  Circuit  Court  for  this 
district,  always  attending  the  sessions  of  that  court  as  long 
as  his  health  would  permit.  He  frequently  presided  at  jury 
trials,  but  his  enunciation  was  not  clear  and  distinct,  and  his 
charges  were  not  so  fascinating  and  effective  as  those  of  his 
eminent  associate,  Mr.  Justice  Story;  but  his  rulings  and 
instructions  were  almost  invariably  sustained  when  presented 
for  re  examination.  On  one  occasion,  I  remember  that  he 
became  satisfied  that  his  rulings  at  nisi  prius  were  erroneous, 
whilst  his  associate  was  of  opinion  that  they  were  strictly 
correct,  and  his  honesty  of  purpose  led  him  to  insist  on  his 
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ultimate  opinion  and  for  their  reversal.  No  judge  ever  strove 
more  firmly  to  correct  what  he  believed  to  have  been  an  error 
committed  by  himself,  than  did  Judge  Ware  on  this  occasion. 

In  another  cause,  he  could  not  concur  in  an  opinion  pre- 
pared by  Mr.  Justice  Story,  and,  although  no  jurist  ever 
existed  whose  opinion  was,  with  Judge  Ware,  of  so  high 
authority  as  that  of  Judge  Story,  he  felt  obliged  to  prepare 
«,  dissenting  judgment,  which,  upon  appeal  to  the  Supreme 
Court,  received  the  sanction  and  approval  of  that  tribunal. 

For  some  time  before  his  resignation,  it  was  quite  manifest 
to  all,  that  the  infirmities  of  old  age  were  gathering  around 
him.  His  hearing  was  so  impaired,  that  for  a  number  of  years 
he  was  under  the  necessity  of  taking  his  seat  within  the  bar, 
with  the  witnesses  in  close  proximity,  that  he  might  under- 
stand their  testimony.  No  one  was  so  conscious  of  his  weak- 
ness and  infirmity  as  the  Judge,  and  I  know  that  his  resig- 
nation would  have  been  presented  at  a  much  earlier  day,  if 
he  had  not,  with  strict  sense  of  justice,  realized  that  he  had 
claims  upon  the  public,  after  expending  so  many  years  in  its 
service,  which  it  had  no  right  to  expect  him  to  surrender,  so 
long  as  he  could  attend  to  the  duties  of  his  oflBce. 

A  year  or  two  since,  some  of  you  believing  it  but  a  partial 
recompense  for  the  benefit  he  had  conferred  upon  the  pro- 
fession, as  well  as  upon  the  whole  mercantile  community, 
endeavored  to  induce  Congress  to  allow  Judge  Ware  the 
advantages  of  the  retiracy  provisions,  which  have  since  been 
conferred  upon  the  judges  of  the  federal  courts.  The  House 
of  Representatives  almost  unanimously  acceded  to  the  pro- 
posal, but  it  was  defeated  in  the  Senate. 

This  kind-hearted,  learned  and  good  Judge  has  finished  his 
labors  on  earth ;  and  it  only  remains  for  us,  who  have  been 
so  profited  thereby,  and  who  have  been  so  highly  favored  by 
his  wisdom  and  learning,  to  testify  our  acknowledgment  of 
our  great  obligations,  by  an  open  record  of  our  testimonial 
of  respect  and  in  honor  of  his  memory  in  this  tribunal,  where 
he  so  long  and  so  eminently  presided. 

The  Court  mil  now  adjourn. 
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September,  1881. 

Resolutions  of  respect  to  the  memory  of  Judge  Clif- 
ford being  moved  in  behalf  of  the  bar  by  Mr.  Wilber 
F,  LunU  district  attorney  for  the  United  States,  Mr. 
Nathan  TFeiJand  Mr.  Bion  Bradbury  d^uA  Mr.  James  A. 
Bradbury^  counsellors  of  the  court,  having  spoken  in  that 
behalf,  the  Court  responded. 

Fox,  J.  Gentlemen  of  the  Bar:  When  one  of  our  num- 
ber with  whom  we  have  been  closely  associated  in  the  prac- 
tice of  our  profession,  and  to  whom  we  have  become  strongly 
attached,  is  removed  from  us  forever,  it  is  natural  to  express 
the  regret  we  feel  at  his  departure,  and  to  desire  that  some 
permanent  record  may  remain  of  the  respect  we  have  enter- 
tained for  him  who  has  gone.  The  propriety  of  indiscrimi- 
nate eulogy  may  well  be  doubted ;  but  certainly,  no  one  can 
withhold  a  cordial  approval  of  your  testimonial  to  the  life 
and  character  of  the  Judge,  who,  for  almost  a  quarter  of  a 
century,  has  so  wisely  and  learnedly  presided  over  this  tribu- 
nal. It  is  but  justice  to  his  memory  that  the  records  of  this 
court  should  forever  bear  perpetual  testimony  of  the  high 
regard  entertained  for  him  by  this  bar,  from  which  he  was 
called  to  this  high  position,  and  its  appreciation  of  the 
honorable  itianner  in  which  he  discharged  the  duties  which 
devolved  upon  him. 

Judge  Clifford  did  not  enjoy  the  advantages  of  a  liberal 
education.  The  district  school  of  his  native  town  in  an 
adjacent  State,  together  with  a  few  years  at  an  academy,  fre- 
quently interrupted  by  employment  as  a  teacher,  were  aU 
the  opportunities  at  his  command  to  prepare  him  for  the 
study  of  his  profession,  excepting  as  he  was  enabled,  by  his 
personal  exertions  and  industry,  to  progress  in  self-improve- 
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ment  and  knowledge.  Conscious  of  his  own  capability,  with 
a  just  self-appreciation,  he  resolved,  in  early  youth,  to  adopt 
the  profession  of  the  law ;  and,  with  that  object,  at  the  age 
of  eighteen,  became  a  student  in  the  office  of  one  of  the  lead- 
ing lawyers  in  Grafton  county.  In  1827,  he  was  admitted  to 
practice  in  New  Hampshire,  and  soon  after,  came  to  Newfield, 
in  York  county,  where  he  resided  until  his  removal  to  this 
city.  His  persistent  application  and  diligent  attention  to 
matters  entrusted  to  him  gained  him  many  friends ;  business 
increased,  and  he  was  very  soon  recognized  as  one  of  the 
most  industrious,  trustworthy  and  successful  lawyers  in  that 
section  of  the  State,  although,  at  that  time,  the  bar  of  York 
county  was  honored  by  some  of  the  most  learned  and  dis- 
tinguished of  our  profession.  Mr.  Clifford  at  once  com- 
manded the  respect  and  confidence  of  his  fellow  citizens, 
and,  in  a  few  years,  was  honored  by  their  bestowing  upon 
him  some  of  the  most  important  offices  in  their  gift. 

After  a  service  for  two  terms  as  a  member  of  the  National 
House  of  Representatives,  he  was  appointed  Attorney  General 
of  the  United  States,  and  subsequently  minister  to  Mexico. 
In  all  of  these  high  and  varied  trusts,  Mr.  Clifford  was  never 
found  wanting  to  the  occasion ;  industrious  in  the  highest 
degree,  never  imposing  on  another  any  duty  which  fairly 
devolved  on  himself,  whatever  might  be  the  call,  he  always 
recognized  that  the  responsibility  was  on  him,  and  it  there- 
fore received  his  personal  attention  and  oversight. 

With  so  much  honor  to  himself  and  so  great  regard  and 
attention  to  the  public  welfare  had  he  filled  these  positions, 
that,  in  1858,  he  was  appointed  to  the  high  and  responsible 
office  from  which  he  has  so  lately  been  removed.  It  cannot 
be  denied  that,  at  the  time  of  his  nomination  as  a  justice  of 
the  Supreme  Court,  there  were  some  in  our  profession  who 
questioned  its  propriety.  They  had  known  him  as  an 
ardent  politician,  and  had  not  realized  and  acknowledged  the 
judicial  qualities  that  he  possessed,  and  which  so  eminently 
qualified  him  for  this  high  office.    His  confirmation  was  not 
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immediate,  and  some  of  his  personal  friends  in  this  Stat«, 
who  were  not  in  political  accord  with  hira,  exerted  them- 
selves in  his  behalf,  and  not  without  effect,  as  his  nomi- 
nation was  confirmed,  and  a  most  safe  and  useful  judge 
secured,  who,  during  the  long  period  he  has  held  the  office, 
has  on  all  occasions  shown  himself  the  equal  of  any  of  his 
associates.  The  first  opinion  he  delivered  in  the  Supreme 
Court,  Goodman  vs.  Simondsy  20  How.,  843,  demonstrated 
that  a  most  learned,  diligent,  industrious  judge  had  been 
placed  on  the  bench ;  and  this  is  but  an  example  and 
precedent  of  all  subsequent  judgments  of  this  distinguished 
jurist. 

The  most  marked  and  striking  characteristic  of  Judge 
Clifford  was  his  untiring  industry.  It  may  well  be  doubted 
if  any  tribunal,  in  any  country,  has  ever  been  favored  with  a 
judge  who,  for  the  same  length  of  time,  has  devoted  so  many 
hours  to  the  laborious  duties  of  his  office  as  has  Judge  Clif- 
ford. In  a  review  of  the  life  of  Lord  Campbell,  it  is  said 
^^that  no  man  succeeds  at  the  English  bar,  without  plenty  of 
hard  work."  Such  was  Judge  Clifford's  entire  judicial  life. 
Steady,  constant,  severe,  hard  labor.  At  the  time  of  his 
appointment,  all  of  the  district  judges  in  his  circuit  were 
well  advanced  in  years,  and  most  of  them  had  but  slight 
acquaintance  with  the  causes,  and  could  afford  the  Judge 
but  little  relief  in  disposing  of  the  matters  pending  before 
the  Circuit  Court.  The  duties  of  the  circuit,  therefore, 
nearly  all  devolved  upon  him  for  many  years ;  and,  after  a 
long  and  wearisome  term  at  Washington,  the  Judge  was 
generally  required  to  devote  his  entire  vacation  to  circuit 
duties,  without  opportunity  for  rest  or  relaxation ;  when  not 
presiding  in  court,  he  was  engaged  in  examining  the  causes 
which  had  been  argued  before  him,  and  in  preparing  his 
opinions,  in  which  were  gathered  all  the  authorities  then  in 
existence  relative  to  the  question  under  consideration.  The 
records  of  the  District  and  Circuit  Court  of  this  district,  upon 
a  careful  examination,  do  not  disclose  that  Judge  Clifford  had 
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ever  acted  as  counsel  in  the  trial  of  either  an  admiralty  or 
patent  cause.  Yet,  with  his  studious  habits,  it  required  but 
a  brief  time  for  him  to  become  a  complete  master  of  both  of 
these  branches  of  the  law,  so  that,  for  many  years,  in  these 
classes  of  cases  before  the  Supreme  Court,  he  was  generally 
selected  to  announce  the  decisions  of  that  tribunal. 

In  my  opinion,  Judge  Clifford  held  a  more  just  estimate  of 
himself  than  men  ordinarily  do ;  he  was  well  aware  that  the 
law  did  not  come  to  him  by  intuition ;  but  he  was  also  assured 
that,  by  persevering  application  and  long  continued  effort, 
conclusions  would  be  reached  by  him  satisfactory  to  himself, 
and  in  almost  every  instance  equally  satisfactory  to  all  par- 
ties interested.  He,  therefore,  never  hesitated  in  his  course, 
but,  in  all  cases,  most  patiently  and  diligently  investigated 
the  facts  and  law,  and  the  result  was,  that  probably  a  smaller 
proportion  of  his  judgments  have,  on  review,  failed  to  meet 
the  approval  of  the  Supreme  Court  than  any  of  his  associates. 

The  correctness  of  Judge  Clifford's  decisions  was  in  a  very 
great  degree  owing  to  his  strict  impartiality  and  consci- 
entiousness on  all  occasions.  He  proceeded  in  his  investi- 
gations with  but  the  single  purpose  of  ascertaining  what  were 
the  facts  of  the  case  and  the  law  applicable  thereto.  In  most 
cases,  at  the  hearing,  he  rather  avoided  any  conclusion  as 
to  the  result,  as  his  preference  was  to  examine  the  cause 
for  himself,  aided  by  the  research  of  counsel,  eventually 
arriving  at  his  conclusions  by  his  own  more  thorough  and 
complete  investigations.  Jefferson's  statement  respecting 
Washington  is  alike  applicable  to  Judge  Clifford.  '*His  mind 
was  slow  in  operation,  being  little  aided  by  invention  or 
imagination ;  but  he  was  sure  in  his  conclusions." 

During  the  war  of  the  rebellion.  Judge  Clifford  never  fal- 
tered in  sustaining  the  hands  of  the  Government  in  every 
constitutional  measure  it  thought  fit  to  adopt  for  its  pro- 
tection. But,  after  peace  was  restored,  on  some  questions,  he 
was  found  at  variance  with  a  majority  of  his  associates.  No 
one  of  them,  however,  for  an  instant  questioned  his  honesty 
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of  judgment,  or  integrity  of  purpose ;  and  all  must  concede 
that  his  views  on  the  questions  presented  were  in  entire 
accordance  with  the  political  principles  which  he  had  always 
entertained. 

All  who  have  ever  practiced  before  Judge  Clifford  must 
acknowledge  that,  in  kindness  and  courtesy,  he  was  never 
excelled ;  always  the  same  to  aU  who  appeared  before  him, 
whether  the  veteran  or  junior  of  the  bar,  with  complete 
patience,  bestowing  his  careful  atte&tion  upon  every  sugges- 
tion that  counsel  might  wish  to  present,  however  foreign  to 
the  subject  it  might  be,  so  that  neither  suitor  nor  counsel,  in  any 
cause,  could  justly  allege  that  the  Judge  was  ever  indifferent 
or  inattentive  to  the  evidence  or  arguments,  or  that  his  judg- 
ments were  ever  influenced  by  favouritism  or  prejudice.  His 
strict  impartiality  was  most  clearly  manifested  when  called 
upon  to  preside  over  the  Electoral  Commission,  and  was  most 
frankly  acknowledged  by  those  members  of  that  tribunal, 
whose  views,  upon  the  questions  submitted  for  their  decision, 
did  not  accord  with  those  of  their  presiding  officer. 

Judge  Clifford  fully  believed  that  he  must  hereafter  answer 
before  a  higher  tribunal  for  his  actions  in  this  life,  and  this 
accountability  ever  prompted,  influenced  and  controlled  him 
in  all  his  conduct. 

A  most  wise,  safe  and  useful  judge  has  passed  away.  By 
his  death,  you,  my  brethren,  the  profession  at  large  and 
the  entire  community  have  sustained  a  very  severe  loss. 
How  much  more  grevious  is  that  of  all  those  who  have  been 
associated  with  him  in  judicial  duties.  Previous  to  the  time 
I  was  called  to  this  position,  my  intercourse  with  Judge 
Clifford  had  never  been  of  an  intimate  character,  but  I  was, 
at  once,  received  by  him  with  so  great  cordiality  and  friend- 
ship, draw^n  towards  him  so  strongly  by  the  respect  I  enter- 
tained for  his  personal  integrity,  his  judicial  acquirements, 
and  the  great  kindness  he  had  extended  towards  me,  that  we 
soon  became  on  the  nearest  and  most  friendly  relations ;  and, 
as  years  have  rolled  on,  my  friendship  for  him  has  constantly 
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increased  and  strengthened,  so  that  his  annual  return  has 
ever  afforded  me  constant  pleasure  and  enjoyment. 

I  have  ever  found  him  ready  to  impart  to  me  from  his 
great  knowledge  of  the  law,  and  especially  of  the  decisions 
of  the  Supreme  Court,  which  were  always  at  his  command 
by  reason  of  his  wonderful  memory  ;  and,  apparently,  he  was 
always  gratified  whenever  I  applied  to  him  for  information. 
It  is  a  satisfaction  to  me  thus  publicly  to  acknowledge  his 
innumerable  acts  of  kindness  to  me,  and  to  declare  my  high 
respect  and  affection  for  him,  which  increased  from  year  to 
year  as  we  have  been  thus  associated. 

Jurists  of  great  learning  and  of  the  highest  attainments, 
men  most  true,  faithful  and  diligent  will  succeed  to  the  place 
now  vacant ;  but  I  cannot  believe  that  their  judgments  will 
stand  the  test  of  time  and  re-examination  with  more  certain 
approval  than  those  of  the  good  Judge  whose  memory  you 
ask  may  be  enshrined  upon  our  records.  Your  resolutions 
are  most  cordially  approved  by  the  Court,  are  but  a  just  tes- 
timonial to  our  departed  friend,  and  they  shall  be  here 
extended  in  perpetual  remembrance  of  his  life  and  character. 

77ie  Court  will  now  adjourn. 


APPENDIX. 


In  Memonam  EDWARD  FOX. 
Februaby,  1882. 

Resolutions  of  respect  to  the  memory  of  Judge  Fox,  drawn 
in  behalf  of  the  bar  by  Mr.  Bion  Bradbury^  a  counsellor 
of  the  court,  were  presented  by  Mr.  Wilber  F.  Lunt^ 
district  attorney  of  the  United  States,  who  said: 

May  it  please  The  Court :  Four  years  have  not  elapsed, 
yet,  within  that  brief  period  of  time,  every  one  of  those  dis- 
tinguished persons  who  so  recently  sat  as  judges  upon  the 
bench  of  the  Federal  Court  of  the  State  of  Maine  have  been 
called  from  this  life.  It  is  an  impressive  lesson  to  us  all, 
that  in  the  midst  of  life  we  are  in  death. 

« 

Upon  the  13th  of  December,  1881,  one  whom  we  all  loved, 
and  whom  we  all  revered,  sat  upon  the  bench  where  Your 
Honor  now  sits,  and  presided  at  the  trial  of  a  cause.  During 
that  trial,  those  who  knew  him  best  had  no  reason  to  believe 
that  a  reasonable  prospect  of  a  prolonged  life  could  not  be 
claimed  by  him,  as  well  as  by  younger  men.  On  the  morn- 
ing of  the  14th,  as  we  gathered  in  this  court  room,  we  learned 
that  ^^he  had  given  his  honors  to  the  world  again"  and  slept 
in  peace. 

May  it  please  Tour  Honor :  The  members  of  this  bar,  mind- 
ful of  the  virtues  of  the  Judge  who  has  departed,  and  who 
has  for  so  many  years  presided  in  this  court,  wishing  that 
his  name  may  be  held  in  remembrance,  and  that  the  love 
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and  respect  of  him  may  be  commemorated  in  words  and  be 
spread  upon  the  records  of  this  court,  in  the  resolutions 
which  I  have  here,  request  me  to  present  them  officially, 
and  pray  that  they  be  spread  upon  its  records. 

Resolved^  That,  by  the  death  of  the  Honorable  Edward 
Fox,  the  bench  has  lost  an  eminent  judge,  the  bar  a  profound 
lawyer,  and  the  state  an  honored  citizen,  the  memory  of 
whose  many  virtues  all  classes  of  his  fellow  men  will  cherish 
with  respect  and  admiration. 

Sesolved^  That,  in  the  discharge  of  the  important  duties 
which  devolved  upon  him  as  a  Judge  of  the  District  Court 
of  the  United  States,  he  exhibited  untiring  industry  and 
patient  research,  a  comprehensive  learning,  a  love  of  justice 
and  hatred  of  fraud  and  wrong-doing,  which  have  made  his 
labors  of  the  highest  value,  not  only  to  those  interested  as 
parties  to  the  causes  decided,  but  to  the  legal  profession 
everywhere,  to  whom  his  decisions  will  remain  as  models  of 
clearness,  vigor  and  judicial  wisdom. 

Hesolved^  That,  in  recalling  his  professional  and  judicial 
career,  we  are  reminded  that  in  his  scholarly  habits,  his 
devotion  to  his  profession  and  to  the  duties  of  his  high  office, 
his  stern  and  unflinching  honesty  of  purpose  and  his  earnest 
desire  that  no  man  should  suffer  because  of  the  law's  delay, 
we  find  the  true  foundation  of  his  eminent  success  as  a 
lawyer  and  judge,  and  that  these  qualities  will  be  held  as 
worthy  of  imitation  by  the  members  of  that  profession  which 
his  well  rounded  life  so  fitly  adorned. 

Resolved^  That,  to  those  who  best  knew  his  kindness  of 
heart  and  social  virtues,  and  upon  whom  this  sudden  affliction 
falls  most  heavily,  we  tender  our  sincere  sympathy;  and  that 
we  cherish  the  hope  that  time  may  mitigate  the  severity  of 
their  grief  and  leave  to  them  the  sacred  memories  of  a  life 
which,  by  its  close,  awakened  on  every  hand  the  most  pro- 
found and  heartfelt  expression  of  public  and  private  sorrow. 

Resolved^  That  the  attorney  of  the  United  States  be 
requested,  on  behalf  of  the  bar,  to  offer  these  resolutions  at 
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I  *  lie  District  Court,  and  ask  that  the  same  be 
^  ix'cords,  and  that  a  copy  of  these  resolutions 
>y  the  clerk  to  the  family  of  the  late  Judge 


*Uite4  P.  Mattocks^  a  counsellor  of  the  court,  spoke 


.>£k    . 


,    c  inease  Your  Honor:    I  rise  to  second  these  resolu- 
V  which  so  fitly  express  the  sympathy  and  respect  of 
»  uicuiber  of  the  legal  profession  in  this  vicinity,  as  well 
.    ..  ilio  citizens  of  this  community. 
\V  0,  who  stood  here  but  four  short  years  ago  and  listened 
v'    iio  nmxims  of  law  as  laid  down  by  Judge  CliflFord,  whose 
..uiiv  veurs  of  service  as  a  Judge  of  the  Supreme  Court  of  the 
i    utcd  States  made  him  an  authority  with  his  brethren  in 
-t.aUci^  of  practice  as  well  as  in  the  higher  principles  of  law, 
N\luch  he  was  called  upon  to  enunciate,  as  we  listened  to 
[  ho  <.)uick  decisions  and  witnessed  the  almost  lightning  rapid- 
ity with  which  Judge  Shepley,  a  man  possessed  of  a  sort  of 
lcv;ul  instinct,  passed  from  one  to  another  of  the  difficult 
[Hants  of  a  cause,  as  we  heard  from  the  seat,  which  Your 
Moui^r  now  so  fitly  fills,  those   elaborate  written  opinions 
which  Judge  Fox  read  with  all  the  ardor  of  a  young  practi- 
tioner pivsonting  his  earliest  briefs,  little  dreamed  that  we 
fiilunUd  so  soon  meet  here  to  pay  the  last  token  of  respect  to 
tho  last  of  this  worthy  trio  of  judges.     It  has  seldom  been  the 
fortune  of  any  city  to  have  at  one  and  the  same  time  three 
Fovloral  judgt>s  uix^n  the  bench ;  and  as  seldom  Jias  it  been 
tho  s;\d  nusfortune  of  any  bar  to  lose,  within  so  few  years, 
thixH*  so  able  lawyers^  or  any  community,  three  so  worthy 
oiti^ons* 

It  is  wolU  ujvn  occasions  like  this,  to  pause  from  the  busy 
nctMU^s  of  rtotivc  life  anvi  jv^y  some  tribute  of  respect  to  the 
u\o\uovY  of  n\on  who  have  impressed  themselves  upon  the 
oomuuu\it\  in  which  ihcy  lived :  and*  in  so  doing,  to  examine 
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for  our  own  benefit,  briefly,  what  were  the  causes  which  led 
to  such  success. 

It  has  been  charged  against  our  system  of  appointments, 
influenced  as  they  sometimes  are  by  political  consideration, 
that  grave  mistakes  are  sometimes  made ;  but  we  can  feel 
that  the  system,  though  faulty  in  itself,  has  in  these  in- 
stances given  us  excellent  results.  I  may  safely  say  that  no 
three  Federal  judges  ever  stood  higher  in  their  respective 
spheres. 

I  ask  the  indulgence  of  Your  Honor  and  the  attention  of 
the  bar  but  a  few  moments  while  I  sketch  briefly  the  life 
and  history  of  the  eminent  Judge,  in  whose  memory  we 
assemble  here  to-day.  We  who  were  well  acquainted  with 
him  knew  that  underneath  a  seemingly  somewhat  austere 
manner  of  expression  there  was  a  most  kindly  heart. 

To  myself,  as  a  student  in  his  office,  and  as  the  surviving 
partner  of  his  only  son,  who  knew  them  both  well  for  many 
years,  it  is  a  pleasure,  though  tinged  with  sorrow,  to  be 
allowed  to  come  here  and  express  the  respect  we  feel  for  the 
deceased,  as  well  as  the  deep  sympathy  we  all  have  for  the 
bereaved  family. 

I  find,  upon  examination  of  the  history  of  the  Fox 
family,  that  the  earliest  settler  in  this  country  was  Thomas 
Fox,  who  came  to  Cambridge  in  1638,  where  he  died  at  the 
age  of  85.  He  was  a  descendent  of  John  Fox,  author  of 
"Fox's  Book  of  Martyrs,"  who  was  exiled  under  Queen  Mary 
for  his  protestant  opinions.  The  next  in  order  came  Jabez, 
John,  and  Jabez  again,  all  of  whom  graduated  at  Harvard 
and  entered  the  ministry,  Jabez  being  obliged  afterwards  to 
abandon  preaching  on  account  of  ill-health. 

The  next  in  order  was  John  Fox,  father  of  the  deceased 
Judge,  who  is  possibly  remembered  by  many  of  our  people 
as  a  leading  citizen  of  Portland.  Edward,  our  late  Judge, 
following  in  the  footsteps  of  his  ancestors,  graduated  at  Har- 
vard in  both  the  under-graduate  and  law  departments,  as 
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did  his  son  Edward,  both  taking  high  positions  in  their 
college  days. 

After  his  return  to  Portland,  Edward  senior,  I  will  not 
say  concluded  his  studies,  because  he  was  as  great  a  student  at 
his  death  as  ever,  but  continued  his  studies  in  the  office  of 
Willis  &  Fessenden  until  he  became  associated  with  R.  A. 
L.  Codman  of  this  bar,  who,  then  at  the  zenith  of  his  fame, 
was  one  of  the  most  able  and  eloquent  members  of  Cum- 
berland bar.  Young  Fox  was  then  brought  into  practical 
charge  of  a  vast  amount  of  business  which  Mr.  Codman  had 
accumulated  during  a  long  practice.  He  remained  with  Mr. 
Codman  ten  years  or  more,  and  then  withdrew  for  the  pur- 
pose of  associating  with  himself  his  younger  brother,  Fred- 
erick, of  this  city.  Soon  after,  on  account  of  the  protracted 
illness  of  his  first  wife,  he  abandoned  his  profession  and 
travelled  south,  visiting  several  of  the  southern  states,  making 
a  trip  to  Nassau,  and  finally,  upon  reaching  Cincinnati  and 
being  advised  that  the  climate  of  that  city  would  benefit  his 
wife's  declining  health,  he  abandoned  his  Portland  practice 
and  made  arrangements  to  open  an  office  in  Cincinnati,  thus 
giving  up  all  that  was  dear  to  him  in  the  shape  of  home 
associations,  and  abandoning  the  fruits  he  was  just  about  to 
reap  from  years  of  continuous  practice  in  his  native  city,  in 
the  vain  hope  of  restoring  to  health  his  loved  one.  All 
efforts  were  futile.  Cincinnati  was  abandoned,  and  a  resi- 
dence in  Philadelphia  and  Germantown  proved  equally  un- 
productive of  the  desired  result.  This  wife  finally  died,  and 
he  returned  to  his  native  city,  and  resumed  practice  with 
his  brother. 

In  1862  he  received  the  appointment  of  Judge  of  the 
Supreme  Court  of  the  State  of  Maine,  which  he  held  less 
than  a  year.  He  resigned  from  that  position  as  it  was 
irksome  to  him,  and  he  longed  to  return  to  active  practice. 
He  then  associated  his  brother  Frederick  with  him.  In  1866 
he  was  appointed  by  President  Johnson  to  the  seat  Your 
Honor  now  occupies. 
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During  his  years  of  practice,  he  was  distinguished  by  inde- 
fatigable labor  and  a  desire  to  fully  comprehend  the  minutest 
details  of  his  causes,  lest  through  some  neglect  of  his  the 
interests  of  a  client  might  suffer. 

He  frequently  espoused  the  cause  of  the  unfortunate.  A 
marked  instance  was  that  of  the  slave  Polydore,  who  arrived 
here  in  a  vessel  from  the  West  Indies,  and  was  shamefully 
abused  in  this  harbor  by  the  master  of  the  vessel.  Polydore, 
through  Fox,  his  counsel,  sought  redress  for  the  injuries  he 
had  received.  The  defence  was  ingenious,  and  it  was  sup- 
posed at  the  time  it  would  be  successful.  It  was  claimed  in 
defence  that  Polydore,  being  a  slave  in  the  West  Indies, 
could  not  bring  a  suit  here ;  but.  Judge  Ware,  after  a  careful 
examination  of  the  authorities,  in  which  he  was  greatly  aided 
by  the  brief  prepared  by  Polydore's  counsel,  held  Polydore 
could  recover  for  personal  injuries. 

To  those  who  had  the  fortune  to  be  students  under  Judge 
Fox,  I  need  not  say  there  was  in  him  a  kindliness  of  nature, 
especially  toward  the  younger  men  of  our  profession,  that 
few  understood  or  could  appreciate,  unless  they  knew  him 
well.  No  student  of  his  ever  expressed  discouragement  to 
him  without  receiving  kind  words  and  an  assurance  from 
him  that  success  in  the  practice  of  law  depended  solely  upon 
the  individual,  rather  than  the  circumstances  which  surround 
him.  His  invariable  advice  was  that  a  young  lawyer  should 
studiously  avoid  entering  into  outside  matters,  and  should 
devote  himself  strictly  to  the  law.  His  maxim,  that  "the 
law  is  a  jealous  mistress,"  was  well  exemplified  by  his  life 
and  conduct.  During  his  whole  career,  he  held  but  few 
appointments  outside  his  profession.  I  think  that,  on  one 
occasion,  he  was  elected  to  the  legislature,  and  once  held  the 
office  of  city  solicitor,  and  was  once  county  attorney  for  this 
county.  His  career  as  a  Judge  of  this  Court  is  familiar  to 
us  all.  His  opinions  in  matters  of  bankruptcy  have  been 
quoted  throughout  the  land;  and  I  think  I  am  justified  in 
saying  that  the  other  Federal  Judges,  especially  those  of  this 
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circuit,  and  Judge  Lowell  particularly,  now  our  Circuit 
Judge,  held  as  high  a  respect  for  the  decisions  of  Judge  Fox, 
as  for  those  of  any  judge  in  the  United  States. 

His  diligence  was  almost  beyond  comparison.  It  is  possi- 
ble that  Judge  Clifford  expended  more  time  in  the  investiga- 
tion of  particular  causes  which  were  brought  before  him,  but 
no  judge,  whom  we  of  this  bar  have  ever  known,  was  more 
thorough  in  the  examination  of  the  current  opinions  of  the 
courts,  and  the  law  literature  of  the  day.  No  counsel  ever 
appeared  before  him  and  found  that  he  had  anticipated  the 
Judge  in  the  examination  of  new  decisions.  We  all  know 
that  he  would  never  allow  any  new  decisions  of  the  federal 
courts  to  escape  his  notice  until  he  had  examined  them,  and 
mastered  every  principle.  His  real  kindness,  though  often 
obscured  by  an  abruptness  of  manner,  his  indefatigable 
labor  in  search  for  principles  of  law  which  governed  his  mind 
in  the  decision  of  a  cause,  his  instinctive  sense  of  justice,  his 
utter  abhorrence  for  all  attempts  at  fraud  and  his  systematic 
method  of  compelling  counsel  to  present  only  sound  legal 
propositions  in  support  of  the  interest  of  their  clients  should 
never  be  forgotten  by  those  of  us  for  whom  his  precept  and 
example  have  done  so  much. 

It  is  not  my  province  nor  my  desire,  upon  this  occasion, 
to  offer  anything  which  should  be  deemed  eulogistic  of  the 
peculiar  traits  of  the  deceased,  either  as  Jurist  or  as  Judge. 
These  duties  I  leave  to  be  performed  by  those. whose  riper 
experience  and  more  varied  learning  aptly  fit  them  for  so 
delicate  a  task. 

Mr.  Creorge  F.  Talbot^  a  counsellor  of  the  court,  arose  in 
his  place  and  said : 

May  it  please  Your  Honor :  When,  as  somewhat  rarely, 
an  errand  of  business  brings  me  to  these  forensic  halls,  once  so 
familiar,  the  dominant  influence  to  which  my  spirit  at  once 
yields  itself  is  the  haunting  presence  of  that  association  of 
distinguished  judges,  who  made  these  rooms  the  scene  of  their 
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study,  the  tribunal  of  their  carefully  considered  judgments. 
Here  Clifford,  great  in  the  gigantic  power  of  his  application 
and  research,  exhausted  the  integrity  of  the  days  and  dis- 
dained the  rest  and  relaxation  of  the  nights  in  tracing  some 
legal  principle  through  all  its  varied  statements  in  that 
enormous  treasury  of  decisions  which  he  had  collected,  and 
which  he  cherished  as  the  devotee  cherishes  his  master-pieces 
of  art.  Here  Shepley,  brilliant  and  versatile,  tempered  to 
judicial  coolness  the  fiery  eloquence  with  which  he  had  so 
often  coerced  the  applause  of  assemblies,  and  compelled  the 
verdict  of  juries.  Here  Fox  curbed  that  eager  and  polemic 
spirit  which  was  wont  to  sweep  all  obstacles  before  it  in  the 
forensic  contests  of  the  bar. 

When  I  remember  that,  within  four  years,  they  have  all, 
one  after  the  other  departed  to  the  silent  land,  the  reflection 
saddens  my  mind,  that  it  is  by  the  frailest  and  most  precar- 
ious tenure  we  hold  those  highest  honors,  the  struggle  for 
which  so  exhausts  the  energies  of  our  lives. 

The  archives  of  the  Court,  over  which  they  lately  pre- 
sided, will  always  preserve  the  monuments  of  their  wisdom, 
and  their  majestic  faces  will  long  look  down  from  these  walls 
upon  causes  that  they  cannot  hear ;  but  their  voices,  either 
to  confirm  or  assent  to  the  judgments  of  their  successors,  will 
be  heard  no  more. 

Your  Honor,  who  has  come  to  a  place  made  sad  by  the 
recent  deaths  of  your  predecessors,  with  an  abstinence  of 
self-seeking  characteristic  alike  of  yourself  and  of  a  better 
and  nearly  forgotten  time,  has  keenly  felt  and  fittingly 
expressed  the  solemnity  of  the  circumstances  that  inaugu- 
rates your  judicial  career. 

The  waves  of  the  vast  ocean  of  death  pulse  forever  against 
the  coasts  and  shores  of  life ;  but  happily,  it  is  only  when 
they  sweep  away  the  living  supports  upon  which  our  affec- 
tions rest,  or  undermine  and  topple  down  the  strong  friends, 
companions  of  our  daily  toils,  that  we  feel  their  frigid 
shock.  Never  outside  of  the  circle  of  family  and  domestic  ties 
87 
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has  a  death  occurred  that  brought  with  it  a  sense  of  personal 
bereavement  more  keenly  than  did  the  death  of  Judge  Fox. 
It  was  not  the  sacrifice  he  was  so  suddenly  called  upon  to 
make,  or  the  hardship  of  his  instantaneous  summons  to 
exchange  a  life,  unusually  happy  in  its  domestic  satisfactions, 
for  the  rest  and  reward  which  death  bestows  on  those  who 
have  lived  worthily  and  uprightly,  but  it  was  that  I  grieved 
for  myself,  that  his  departure  was  with  such  cruel  abruptness, 
that  I  could  not  take  him  by  the  hand,  and  tell  him  how 
grateful  I  was  to  him  for  the  many  words  and  acts  of  kind- 
ness by  which  he  had  attested  his  friendship  and  good  will. 
How  easy  it  is  to  forget  in  the  dead  all  enmities  and  rivalries. 
How  hard  it  is  to  forget  those  obligations,  which  seem  to 
demand,  in  after-life,  a  place  and  time  whereat  we  may  relieve 
our  hearts  of  their  over  burden  of  gratitude  and  affection. 

And  yet,  it  seems  to  me  our  esteemed  friend  must  be  deemed 
unusually  happy  in  the  manner  of  his  demise.  He  was  called 
away  without  wasting  sickness,  with  but  a  brief,  if  any,  pos- 
sibility of  pain,  from  a  life  not  without  its  full  share  of  heavy 
losses  and  sharp  sorrows,  but  for  which  a  cheerful  tempera- 
ment had  given  him  a  keen  zest,  and  the  rewards  and  suc- 
cesses of  which  he  had  achieved  with  a  strong  and  easy  hand. 
His  intimate  friends  knew  only  that  he  was  not  vigorous, 
or  reasonably  sure  of  a  sound  and  prolonged  old  age,  by 
the  trivial  functional  accident  that  stopped  so  suddenly  the 
mechanism  of  his  life.  One  day,  his  friends  enjoy  his  genial 
presence,  the  strong  and  impressive  personality  that  made 
him  the  prominent  figure  in  all  the  associations  of  men ;  his 
numerous  kinsfolk  lean  on  him,  as  they  had  done  for  years, 
for  counsel  and  help ;  counsel,  clerks  and  juries,  the  oflScers 
of  his  Court,  respectfully  wait  for  his  deliberate  words  as  the 
oracles  of  justice.  The  next  day,  the  grand  and  imposing 
features  are  composed  in  the  dignity  and  silence  of  death  ; 
and  the  strong  will,  the  clear  conviction,  the  discriminating 
reason  silently  etch  themselves  in  the  marbled  outline  of  lip 
and  brow.     Sharp  and  terrible  as  was  this  transition  for  the 
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many  friends  bereaved  in  his  loss,  for  him,  how  was  it  dis- 
armed of  nearly  all  the  terrors  by  which  it  appals  the  com- 
mon imagination  of  mankind  I 

I  have  been  impelled  to  speak  rather  personally  of  my  own 
sorrow  in  the  loss  of  a  friend,  than  officially  of  the  public 
calamity,  or  critically  of  the  intellectual  traits  of  the  deceased. 
The  resolutions,  which  the  bar  have  presented,  fittingly  set 
forth  the  judicial  abilities  and  services  of  the  late  eminent 
judge.  He  came  to  the  bench  with  a  consciousness  on  his 
part  that  his  habit  of  advocacy,  strengthened  by  a  natural 
impetuosity  of  temper,  sometimes  made  the  candor  of  deliber- 
ation a  difficult  and  uncongenial  task.  But,  knowing  well 
the  qualities  of  mind  required  by  a  judicial  position,  he  set 
himself  with  his  strong  will  resolutely  to  acquire  them.  One 
healthy  instinct  already  characterized  him  and  became  the 
basis  of  his  judicial  usefulness  and  success.  That  instinct 
was  a  love  of  justice,  an  absolute  immunity  from  all  con- 
ventional deference  to  wealth,  or  to  high  social  or  political 
position,  and  a  contempt,  which  was  emphatically  outspoken, 
for  every  form  of  falsehood,  oppression,  fraud  or  chicane.  The 
bold  bad  man  had  a  natural  fear  of  him  as  the  impersonation 
of  justice  ;  and  the  cunning  and  false  man  doubted  the 
strength  of  his  artifices,  when  they  were  about  to  be  sub- 
jected to  the  penetrating  inspection  of  his  clear  integrity. 

It  was  my  duty  for  nearly  four  yeara  to  co-operate  with 
Judge  Fox  in  the  execution  of  the  national,  civil  and  crimi- 
nal laws,  during  the  period  when  the  enormous  labors  of 
Judge  Clifford  in  the  Supreme  Court  left  with  his  associate 
a  large  part  of  the  administration  of  justice  within  his  dis- 
trict. Many  of  the  cases  then  tried  before  him  were  of 
considerable  magnitude,  involving  questions  never  before 
judicially  settled,  and  implicating  persons  of  large  wealth  and 
high  social  and  political  standing.  The  fidelity  and  con- 
scientiousness with  which  he  performed  his  delicate  duties 
are  worthy  of  emphatic  commemoration.  While  determined 
on  the  one  band  that  no  guilty  man  should  escape,  he  was 
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careful  that  the  heat  of  prosecution  should  not  dissolve  any 
of  the  old  safe  guards  of  personal  liberty,  nor  zeal  for  the 
public  service  unnecessarily  hamper  the  freedom  of  com- 
merce. * 

It  will  probably  never  be  fully  disclosed  what  reforms  and 
economies  Judge  Fox  introduced  into  the  practical  conduct 
of  the  courts  in  which  he  presided.  In  a  small  state  like 
Maine,  in  times  of  peace,  the  amount  of  business  that  falls 
to  the  jurisdiction  of  the  national  courts  cannot  be  very 
large.  It  was  the  study  of  Judge  Fox  to  make  the  expenses 
of  the  necessary  judicial  establishment  commensurate  with 
the  public  needs.  He  succeeded  in  this  purpose  by  a  quiet 
authority,  which  every  officer  under  his  control  soon  came  to 
acquiesce  in  and  respect. 

In  civil  cases,  I  found  it  not  difficult  to  learn  at  any  early 
stage  of  the  trial  some  augury  of  hope  or  despondency,  as  to 
the  result,  from  some  word  or  preliminary  judgment  which 
indicated  where  the  prepossession  of  the  Court  already  lay ; 
and  yet,  after  all  the  eagerness  of  advocacy  is  forgotten,  I 
must  say  that  I  never  addressed  an  argument  to  a  mind  in 
which  I  had  a  stronger  confidence  in  its  ultimate  fairness 
and  thorough  integrity.  More  than  once,  where,  with  a 
frankness  characteristic  of  the  natural  impetuosity  of  his 
anind,  he  had  indicated  a  decided  leaning  of  his  judgment,  I 
liave  known  him  to  take  the  case  and  subject  it  to  a  complete 
and  candid  study,  the  result  of  which  was  an  overruling  of 
his  own  first  impression. 

With  recollections  of  his  abilities  and  virtues  fresh  in  our 
memories,  we  regret  his  lost  society,  and  with  respectful 
honor,  we  enrol  his  name  among  the  eminent  jurists,  whose 
learning  and  labors  have  given  dignity  and  renown  to  the 
American  bench  in  both  the  old  world  and  the  new. 

Mr.  Josiah  JET.  Drummond^  a  counsellor  of  the  court  having 
spoken  in  the  same  behalf,  the  Court  responded : 

Webb,  J.    Within  the  brief  period  of  a  little  more  than 
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three  years,  the  members  of  this  bar  have  thrice  assembled 
in  this  place  to  express  their  feelings  of  sorrow  at  the  decease 
of  the  Judges  of  the  Courts  of  the  United  States,  citizens  of 
this  district. 

On  the  twentieth  day  of  July,  1878,  Judge  George  Foster 
Shepley,  the  Circuit  Judge  of  the  first  circuit,  when,  as  far  as 
human  foresight  could  predict,  he  had  yet  many  years  of 
honorable  and  useful  service  before  him,  was  stricken  down. 

The  venerable  and  distinguished  Nathan  Clifford,  after  a 
laborious  and  illustrious  judicial  career  of  nearly  twenty-five 
years,  at  the  ripe  age  of  seventy-eight,  on  the  twenty-fifth 
day  of  July  last,  was  released  from  sorrow  and  toil.  Our 
tributes  of  affection  and  respect  to  those  so  taken  from  these 
scenes  of  their  usefulness  and  labor  are  preserved  in  the 
records  of  the  Courts  in  which  they  presided.  And  now 
again  we  come  with  saddened  hearts  and  essay  by  words  to 
manifest  our  sense  of  the  loss  we  have  experienced  in  the 
death  of  Judge  Fox.  He  had  been  long  and  happily  asso- 
ciated in  judicial  duties  as  well  as  personal  friendship  with 
both  those  eminent  men.  By  their  death  he  was  deeply 
affected.  When  they  had  been  taken  from  his  companion- 
ship, he  showed  to  all  who  were  in  intimate  association  with 
him,  that  he  constantly  missed  their  countenance  and  sup- 
port, that  he  suffered  in  peculiar  measure  a  personal  loss ; 
thenceforth,  with  him,  life  took  on  an  added  shade  of  sober- 
ness and  a  sense  of  loneliness.  But  he  was  of  too  robust  and 
noble  nature  to  falter  beneath  the  sorrows  incident  to  all 
human  experience.  He  had  the  habit  of  looking  at  life  as  it 
is,  without  expecting  exemptions  from  its  trials.  He  sought 
not  to  deny  his  pain  when  those  dear  to  him  were  removed ; 
but  he  bore  his  burdens  patiently,  and  only  the  more  earnestly 
set  himself  to  his  duties. 

On  the  fourteenth  day  of  December,  less  than  five  months 
after  the  death  of  Judge  Clifford,  whom  he  truly  loved  and 
mourned,  while  in  apparent  health  and  strength,  his  own 
summons  came.     On  the  thirteenth,  he  sat  here  in  his  accus- 
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tomed  seat,  directing  a  jury  trial.  At  the  close  of  the  day, 
he  cominitted  the  cause  to  the  jury  in  a  charge  characterized 
with  his  usual  vigor  and  clearness,  and  instructing  them  to 
return  their  verdict  in  the  morning,  ordered  the  Court  to 
adjourn.  That  morning  never  dawned  upon  his  mortal 
vision ;  but  it  brought  to  this  people  the  startling  word 
that  he  was  dead.  We  are  forcibly  reminded,  by  these  experi- 
ences, that  we  too  abide  here  only  for  a  little  while,  and  that 
the  time  cannot  be  far  off,  and  may  be  very  near,  when  we 
shall  lay  down  our  work  and  disappear  from  among  men. 
We  cherish  the  faith  that  our  being  does  not  cease  with  the 
termination  of  our  earthly  lives ;  that  there  is  something  of 
us  better  and  more  enduring  than  these  perishable  bodies, 
which  will  continue  when  they  fail  and  return  to  earth. 
Whether  that  faith  is  well  or  ill  founded,  the  certainty  of 
death  should  inspire  us  to  the  conscientious  and  diligent 
discharge  of  duty  ^hile  our  day  lasts,  that  if  we  perish 
utterly,  we  shall  not  have  lived  in  vain,  and  if  we  are  still  to 
live  on,  we  may  enter  upon  the  new  life  prepared  and  dis- 
ciplined as  well  as  we  may  be  for  its  requirements. 

The  resolutions  in  which  the  bar  have  given  expression  to 
their  appreciation  of  Judge  Fox,  as  a  citizen,  a  judge  and  a 
man,  as  well  as  the  words  of  gentlemen  who  have  seconded 
tHose  resolutions,  have  my  entire  sympathy.  They  do  not 
exaggerate  his  worth,  nor  attribute  to  him  virtues  not  his 
own.  Much  more  can  be  said  in  his  praise  without  transcend- 
ing truth.  Under  his  somewhat  austere  manner,  lay  warm 
sympathy  and  unaffected  kindness.  From  long  and  intimate 
association,  I  can  bear  witness  that  his  thought  and  conver- 
sation were  pure,  and  his  motives  just  and  upright.  He  was 
a  natural  foe  to  all  ostentation,  and  never  stooped  to  court 
praise.  Of  great  independence  of  character,  he  was  not,  and 
did  not  affect  to  be  indifferent  to  the  approving  judgment  of 
others,  when  it  followed  the  approval  of  his  own  conscience ; 
but  no  fear  of  censure  could  deter,  and  no  flattery  could 
seduce  him  from  the  pursuit  of  what  he  believed  to  be  right. 


MAINE,    1882.  667 


In  MemoHam  Edward  Fox. 


lu  him,  the  sympathies  and  the  beDevoIence  of  the  man  were 
never  paralyzed  by  the  severity  of  the  judge ;  nor,  on  the 
other  hand,  was  the  firmness  or  steadiness  of  the  judge 
shaken  or  weakened  by  compassion  or  affection.  He  held  his 
faculties  and  his  feelings  in  just  and  admirable  poise  and  con- 
trol. Though  he  was  a  constant  and  diligent  student  of 
law,  acquainted  with  its  principles  and  familiar  with  decisions, 
he  was  so  little  disposed  to  writing  opinions  that  his  just  rank 
as  a  jurist  is  liable  to  be  unrecognized,  except  by  those  who 
personally  observed  his  professional  and  judicial  career,  and 
they  will  accord  to  him  a  high  place.  His  life  was  prosper- 
ous and  happy,  and  his  end  painless.  Here,  in  the  city  of  his 
birth,  among  the  friends  of  early  life  and  mature  years,  enjoy- 
ing the  confidence  and  esteem  of  his  fellow  citizens,  he  ran 
bis  whole  course,  and  won  his  crown.  We  can  do  no  greater 
honor  to  his  memory,  than  to  proclaim  his  character,  and 
imitate  his  example. 

The  clerk  will  record  the  resolutions  that  have  been  pre- 
sented. 

The  Court  will  now  adjourn. 


ERRATA. 


In  Biographical  note,  vol.  I,  instead  of  the  'Ulth  of  December,"  read 
the  13th. 
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ADMIRALTY. 

1.  Courts  of  Admiralty  are  inclined  to  accept  the  statements  of  the 
crew  as  to  the  management  of  their  own  vessel  in  preference  to  the 
account  given  hy  persons  on  board  another  vessel. 

The  Freddie  L,  Porter,  416->. 

2.  A  Jad^nnent  of  the  District  Conrt  In  Admiralty,  for  damages 
in  the  nature  of  demurrage  against  a  cargo  in  favor  of  the  master  of 
the  vessel  carrying  it,  rendered  upon  proper  notice,  is  conclusive, 
both  as  to  the  validity  of  the  claim  and  the  amount  of  it,  against  the 
owners  of  the  cargo,  although  they  do  not  appear  and  answer  to  the 
suit.  Andenreid  vs.  Woodward,  432-^. 

8.  Defendant,  havinsr  purchased  the  cargo  to  be  delivered  on 
board  vessel  by  a  given  day,  and  having  paid  a  judgment  grounded 
on  damages  for  delay  thereafter  in  delivering  the  cargo,  may  ofEset 
the  same  against  the  purchase  money,  and  the  vendor  is  concluded 
by  such  judgment  as  to  all  matters  touching  his  liability  to  the 
vessel.  Andenreid  vs.  Woodward,  482-^. 

4.  The  ten  days'  exemption  from  arrest  of  a  ship  under 
R.  S.,  §§  4545-4547,  is  waived  by  appearance,  claim  and  answer 
without  protest,  after  that  time  has  elapsed ;  and  it  would  seem  that 
the  objection  should  be  taken  by  special  plea.  The  provisions  of  R. 
S.,  §§  4546-4547  apply  only  to  merchant  ships  and  their  masters  and 
crews.  The  Grace  Darling,  278-'.  *.  ^ 


AMENDMENT. 
See  United  States  Coubt — circuit  Court,  238. 

ATTORNEY  AT  LAW. 

6.  An  attorney  at  law  is  not  privilegred  from  disclosing  facts 
relating  to  his  client's  cause  not  confided  to  him  by  the  client. 

Re  John  (/Donohue,  17-*. 
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BANKRUPTCY. 

Act  of  Bankruptcy. 

6.  A  mortgragre,  of  present  and  future  stock  by  an  insol- 
venty  to  sec  are  promised  future  advances,  is  not  iu  the  usual 
course  of  business  and  is  prima  facie  fraudulent,  and  cofrent  evidence 
of  a  design  to  delay,  defraud  and  hinder  creditors;  and  when  so 
l^iven,  it  is  an  act  of  bankruptcy  under  §  504  of  R.  S.,  even  though  it 
be  a  valid  security.  Be  IloUand,  90-*. 

7.  Renewed  commercial  paper  subjects  a  trader  to  the  same 
legal  consequences  under  the  bankrupt  act  that  the  original  promise 
did.  McKtnney  vs.  Baker,  130-^. 

8.  A  retired  trader,  who  gives  his  negotiable  promissory  note  for  a 
trade  debt,  does  not  commit  an  act  of  bankruptcy  by  suspending 
payment  of  the  same,  for  it  is  not  his  commercial  paper,  made  and 
passed  in  trade.  McKenney  vs.  Baker,  131-^. 

9.  Accommodation  paper,  signed  by  a  trader,  is  not  his  commer- 
cial paper  under  the  amendment  of  1874. 

McKenney  vs.  Baker,  13 1-*. 

Adjudication. 

10.  An  adjudication  in  bankruptcy  operates  to  convey  the  title 
of  a  farm  to  the  assignee,  as  a  voluntary  deed  would  do,  containing  a 
reservation  of  the  crop  until  harvested.  Be  Busaey,  244-^. 

11.  A  person  not  actually  a  copartner  cannot  be  adjudged  bank- 
rupt upon  petition  of  a  pretended  copartner. 

Be  Berryman  &  Co.,  293-^. 

Assets. 

12.  Assets  from  tbe  sale  of  incumbered  lands  of  a  bankrupt  should  be 
applied  to  extinguish  the  incumbrances  in  the  order  of  their  priority. 

Be  Lonsfellow  A  Son,  221-^. 

13.  When  incumbrances  have  been  paid  upon  a  particular  parcel 
of  land  for  the  benefit  of  subsequent  grantees  of  different  interests 
in  the  same,  the  sum  so  paid  is  chargeable,  in  the  inveree  order  of 
alienation,  to  the  most  recently  acquired  interest. 

Be  Longfellow  dt  Son,  221-^. 

Assignee. 

14.  An  assigrnee  in  bankruptcy,  jointly  interested  with  others 
in  certain  judgments  for  a  lien  upon  a  building,  is  allowed  to  com- 
promise his  claim  upon  receiving  a  pro  rata  share,  and  not  otherwise. 

Be  Furbish,  120-i. 
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15.  A  fraudulent  transfer  by  a  bankrnpt  of  bia  property  is  not 
ratified  by  tlie  marshal,  sm  messeiif^er,  taking  some  part  of  the  price 
agreed  to  be  paid  for  it,  aod  may  be  repudiated  by  the  assignee. 

Burrill  vs.  Lawrp^  229->. 

16.  A  judgment,  rendered  in  a  State  court  against  a  creditor 
in  his  Huit  Hg.iinst  one  for  knowingly  aiding  a  debtor  to  fraudnlentlj 
transrer  and  conceal  liis  property,  is  neither  admissible  in  evidence 
in,  nor  a  bar  to,  a  suit  by  the  assignee  in  bankruptcy  of  such  debtor 
for  the  recovery  of  the  property  so  transferred  or  concealed. 

Burrill  vs.  lAiiery,  220->. 

17.  An  assignee  In  bankruptcy,  by  an  assignment  from  the  register, 

takes  all  the  title  of  the  bankrupt  to  his  estate  at  the  inception  of 
bankruptcy  proceedings,  and  can  convey  no  more. 

mUon  vs.  Atlantic  A  tit.  Lawrence  E.  B.  Co.,  388->. 

Hills  vs.  Alden,  209-^. 

18.  It  Is  the  duty  of  tlie  assignee  to  demand  a  new  certificate  of 
corporation  shares  belonging  to  the  bankrupt  when  the  original  has 
been  carried  by  him  beyond  the  jurisdiction  of  the  bankrupt  court; 
and,  upon  refusal  by  the  corporation,  the  assignee  may,  iu  equity, 
compel  it  to  issue  the  same  to  him,  upon  the  tender  of  indemnity, 
and  to  account  to  him  for  dividends  already  accrued. 

Wilson  vs.  Atlantic  <fe  tit.  Lawrence  B.  B.  Co.,  388-*. 

19.  An  assignee  in  banlcruptcy,  except  as  to  attachments  within 
the  presciibed  period  and  in  cases  of  fraud,  acquires  only  such  title 
as  the  bankrupt  had.  Mattocks  vs.  Baker,  37&-^ 

20.  It  is  not  the  duty  of  an  assignee  in  hanloruptcy,  when  a 
parcel  of  the  bankrupt's  estate  is  wholly  absorbed  by  the  first  lien 
thereon,  to  determine  the  validity  of  subsequent  liens,  nor  their 
priority.  Mattocks  vs.  Farrington,  331 A 

21.  An  assig'uee  is  not  required  to  adjourn  a  bankrupt  sale,  to  give  a 
bidder,  who  does  not  offer  to  stand  by  his  bid  at  the  adjourned  sale, 
time  to  search  a  title.  Hills  vs.  Alden,  299-^ 

Attachment. 

22.  Attachment  by  trustee  process  within  four  months  of  the 
debtor's  proceedings  in  bankruptcy  is  absolutely  void;  and  the 
assignee  may  disregard  the  same  and  recover  the  property  from  the 
supposed  trustee  regardless  of  any  judgment  entered  in  the  suit  after 
the  debtor  has  been  adjudged  bankrupt. 

Bobinson  vs.  Tuttle  A  Tilton,  TI-*. 

2.S.  The  validity  of  an  attachment  on  a  writ  in  Maine  can  not  be 
determined  in  that  suit.  BolHnson  vs.  Tuttle  dk  Tilton,  77-^. 

24.  A  creditor,  havinsT  attached  the  property  of  his  debtor  four 
months  prior  to  the  latter's  bankruptcy  proceedings,  if  the  assignee 
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ill  bankruptcy  does  not  intervene  and  object,  may  prosecute  his 
suit  in  a  state  court  to  judgment  and  execution,  regardless  of  the 
bankrupt  proceedings,  and  may  levy  the  execution  upon  the  property 
attached.  Mattocks  vs.  Farrinyton,  331-^. 

See  Lien,  30. 

Discharge. 

25.  A  fanner,  encragrcd  in  buying,  selling  and  butchering  cattle,  is  a 
tradesman ;  and  for  want  of  proper  books  of  account  is  barred  of  bis 
discbarge  in  bankruptcy.  Re  Basselt,  483-^. 

26.  Tbe  want  of  proper  firm  books  of  account  will  bar  a  partner 
in  a  firm  of  ti-adesmen  of  his  discharge  in  bankruptcy. 

Re  Colcordt  Berry  cfc  Co.,  455-J. 

27.  The  failnre  to  keep  a  cash  account  by  a  bankrupt  trader  with 
tbe  assent  of  his  partner,  who  is  the  objecting  creditor,  will  not  pre- 
vent the  bankrupt's  discharge  at  the  objection  of  such  partner. 

Re  Sawyer,  337-^ 

28.  Such  failure  to  keep  a  cash  account  after  the  dissolution  of 
the  copartnei-ship  will  prevent  the  bankrupt's  discharge  at  the 
objection  of  his  creditor,  though  his  former  partner. 

Re  tiawyer,  337-*. 

Exempted  Property. 

29.  A  policy  of  life  insurance,  subject  to  annual  premiums,  is 
exempted  to  the  bankrupt  under  R.  S.  of  U.  S.,  §  5045,  as  property 
exempt  from  execution  in  Maine,  R.  S.,  1871,  c.  49,  §  05,  subject  to 
the  assignee's  lien  for  so  much  of  two  years'  premiums  as  exceeds 
$150  per  year,  even  though  the  assured  borrowed  the  money  to  pay 
these  premiums  by  pledging  the  policy  therefor.    Re  Sawyer,  153-^ 

80.  A  paid-up  policy  of  life  insurance  is  not  exempt  to  the 
assured,  a  banknipt,  under  R.  S.  of  U.  S.,  §  504),  and  R.  S.  of  Maine, 
1871,  c.  49,  §  65,  but  goes  to  his  assignee  in  bankruptcy. 

Re  Sawyer,  153-*. 

31.  Growing  crops  are  exempted  to  a  bankrupt  by  R.  S.  of  U.  S., 

§  5045,  as  exempt  from  executiuu  by  R.  S.  of  Maine  1871,  c.  81.  §59,  as 
"produce  of  a  farm  until  harvested."  Re  Hussey,  244-1. 

32.  A  bankrupt  may  elect  to  occupy  his  farm  and  cultivate  the 
crops  until  harvested;  but  he  must  secure  to  the  assignee  a  reason- 
able rental  meantime.  Re  Hu8»ey,  244-'. 


Fraudulent  Preference. 

3d.  A  creditor,  taking  security  upon  all  his  debtor's   property 
knowing  it  to  be  iusufllcient  to  pay  his  own  debt  and  the  other  cred- 
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itors  in  full,  is  held  to  know  '*that  the  transaction  is  in  fraud  of  the 
banki-upt  act"  within  the  meaning  of  the  amendment  of  1874. 

Robinson  vs.  TuUle  A  Tiltonf  7^. 

84.  A  mort^a^e  to  secure  prior  advances  is  not  in  the  usual 
course  of  business,  and  in  bankiiiptcy,  is  prima  facie  fraudulent  and 
evidence  of  an  intended  fraud.  Be  Holland,  90-^. 

See  Lien,  39. 

85.  A  conveyance  by  a  bankrupt,  within  one  month  of  his  bankruptcy 
proceedings,  of  real  and  personal  property  that  he  had  previously 
sold,  received  pay  for  and  sun'ondered  to  the  purchaser,  but  had  not 
conveyed,  in  the  absence  of  fraud,  is  valid. 

Steadman  vs.  Caswell,  375-^. 

36.  The  title  to  such  property  is  held  in  trust  for  the  purchaser, 
and  the  bankrupt's  conveyance  of  the  same  after  he  became  insol- 
vent  and  knew  it,  is  not  in  fraud  of  the  bankrupt  act 

Steadman  vs.  Caswell,  375-^. 

Insolvent  Trader. 

87.  Insolvency  is  the  inability  to  pay  debts  in  the  usual  course  of 
business.  Re  Holland,  90-'. 

38.  A  bankrupt  is  a  tradesman,  who,  as  ancillary  to  his  business  as 
a  tinsmith,  kept  a  small  stock  consistinf;^  of  small  articles  of  hard- 
ware, locks,  pins,  needles,  thread  and  the  like,  for  sale  in  his  shop 
and  to  furnish  to  peddlers  with  his  tin  ware,  and  which  he  some- 
times peddled  himself.  Re  Sawyer,  337-^. 

See  Dischar^re,  25. 

Lien. 

89.  A  creditor,  receivings  a  conveyance  of  his  debtor's  property 
to  secure  his  own  debt  and  a  sum  paid  by  him  to  raise  a  valid  attach- 
ment thereon  Tnade  more  than  four  months  prior  to  bankruptcy 
pFoceedings  of  the  debtor,  may,  in  equity,  retain  a  lien  thereon  for 
the  sum  so  paid,  althouf^h  the  conveyance  is  a  fraudulent  preference 
and  void  under  the  bankrupt  act,  qua  his  own  debt. 

Robinson  vs.  TuUle  A  Tilton,  76-*. 

40.  An  existing^  lien  upon  a  specific  parcel  of  a  bankrupt's  estate  may 
be  preserved  by  proving  the  claim  in  bankruptcy  and  having  the  lien 
allowed.  Bucknam  vs.  Dunn,  215-^. 

41.  When  the  lien  is  so  allowed,  and  the  property  to  which  it 
attaches  is  sold  by  the  assignee  subject  to  the  lien,  the  purchaser 
takes  a  title  subject  to  the  same.  Bucknam  vs.  Dunn,  215-'. 

42.  The  lien  creditor*  after  such  sale,  may  have  relief  in  equity  in 
the  District  Court  to  enforce  his  lien  against  the  property  in  a  suit 
against  the  purchasers  thereof.  Bucknam  vs.  Dunn,  215-^. 
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Proof  of  Debt. 

43.  The  holder  of  a  note.  Binned  by  a  firm  payable  to  one  of  the 
partners  and  endorsed  by  him,  f^iyen  in  renewal  of  the  partner's 
note  endorsed  by  the  firm  to  raise  the  partner's  share  of  the  firm 
capital  as  authorized  by  the  articles  of  copartnership,  may  prove 
the  same  in  bankruptcy  a^inst  the  firm  assets ;  but  having  knowledge 
of  all  the  facts,  he  may  be  required,  before  taking  a  dividend  from 
the  firm,  to  apply  in  payment  of  the  note  any  security  pledged  by 
the  partner  whose  surety  the  fiim  in  f  iict  was. 

Be  Norris,  Hull  A  Co,,  19-J. 

44.  The  holder  of  a  note^  signed  by  a  partner  and  endorsed  by  the 
firm,  may  prove  the  same  in  bankruptcy  against  the  assets  of  the 
firm  without  first  applying  to  its  payment  securities  pledged  by  the 
partner  to  secure  it.  Re  N orris,  Hull  A  Co.,  19-^. 

45.  The  holder  of  a  note,  signed  by  a  firm  and  endorsed  by  a  partner, 
the  proceeds  of  which  were  credited  upon  the  firm  books  and  received 
by  the  firm,  may  prove  the  same  in  bankruptcy  against  the  firm 
assets,  even  though  the  assignees  show  that  the  partner,  with  the 
assent  of  his  copartners  and  without  fraud,  drew  for  his  own  use 
firm  assets  so  received.  Re  N orris,  Hull  A  Co.,  19-^. 

46.  A  firm  note  given  by  one  partner  when  the  firm  is  insolvent, 
without  the  assent  of  his  copartners,  is  a  fraud  upon  the  firm  cred- 
itors and  cannot  be  proved  in  bankruptcy  against  the  firm  assets. 

Re  Colder,  28-2. 

47.  A  firm  note  griven  by  one  partner  to  pay  a  firm  debt  after  the 
firm  had  been  dissolved  and  without  authority  from  the  retiring 
partners  does  not  bind  them,  and  cannot  be  proved  in  bankruptcy 
against  the  firm  assets;  but  when  received  under  a  misapprehension 
of  facts,  supposing  that  such  partner  had  acquired  a  valid  title  to  the 
firm  assets,  when  he  had  not  done  so,  the  note  may  be  surrendered, 
and  the  claim  for  which  it  was  received  be  proved  against  the  firm 
assets.  Re  Goldnr,  28-^. 

48.  A  creditor,  who  took  a  bond  from  his  debtor  as  security,  cannot 
treat  the  same  as  received  from  a  third  party  and  prove  his  whole 
debt  in  bankruptcy  against  the  estate  of  his  debtor. 

Re  Norris,  Hull  <fe  Co,,  14^. 

49.  He  must  either  surrender  the  security  to  the  assignee  or  forego 
the  proof  of  its  debt  against  the  bankrupt's  estate. 

Re  Norrif*,  Hull  <fc  Co.,  74-». 

60.  An  administrator  de  bonis  non  may  prove  in  bankruptcy  a 
debt  for  money  of  his  intestate,  knowingly  received  by  the  firm  from 
one  partner  thereof  who  was  the  original  administrator,  both  against 
the  partnership  estate  and  against  the  estate  of  such  partner. 

Re  Jordan  dk  Blake,  367-J. 

See  NoTABiBS,  179. 
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Register. 

61.  A  rej?istep  In  bankruptcy  had  authority,  under  the  bankrupt 
act  of  1S()7  as  amended  by  the  act  of  1874,  to  desipn^^te  the  newspaper 
that  should  contain  noriccs  of  sales,  by  the  assignee,  of  the  unen- 
cumbered real  estate  of  the  bankrupt.  Hills  vs.  Alden,  :i99-\ 

62.  The  designation  by  a  regrister,  pursuant  to  i-ule  of  court,  of 
certain  newspaper,  approved  by  the  court,  wherein  all  notices 
required  under  the  bankrupt  law  should  be  published,  is  a  desi^a- 
tion  of  such  newspapers  by  the  district  judge  for  each  particular 
notice  therein  publiHhed.  Hills  vs.  Alden^  29&-^. 

Sale. 

68.  A  conveyance  by  a  bankrupt  within  one  month  of  his  bankruptcy 
proceedings,  of  real  and  peraonal  property  that  he  had  previously 
sold,  received  pay  for  and  surrendered  to  tbe  purchaser,  but  had  not 
conveyed,  in  the  absence  of  fraud,  is  valid. 

Steadman  vs.  Caswell,  375-^. 

64.  The  title  to  such  property  is  held  in  trust  for  the  purchaser, 
and  the  bankrupt's  conveyance  of  the  same  after  he  became  insol- 
vent and  knew  it,  is  not  in  fraud  of  the  bankrupt  act 

Steadman  vs.  Caswell^  375-'. 

65.  The  sale  of  firm  assets  to  a  new  firm  composed  of  the  same  mem- 
bers and  one  other,  without  any  entry  of  the  transaction  upon  the 
books  of  the  old  firm,  is  in  violation  of  the  law  requiring  tradesmen 
to  keep  proper  books  of  account.       Re  Coleord,  Berry  A  Co.,  455-^. 

66.  A  mistake  in  Judgment  by  the  assignee,  as  to  where  a  bankrupt 
sale  should  take  place,  or  what  special  notices  of  it  should  bo  given 
in  order  that  the  largest  sum  may  be  realized,  will  not  invalidate  the 
sale,  in  the  absence  of  fraud  or  collusion.        Hills  vs.  Alden,  299-^ 

67.  A  sale  by  an  assignee  in  bankruptcy,  held  at  a  place  not  the 
most  desirable,  and  upon  notice  not  the  most  advantageous,  is  not 
conclusive  evidence  of  either  fraud  or  collusion. 

mils  vs.  Alden,  299-*. 

68.  Creditors  of  a  bankrupt,  having  seasonable  and  complete 
notice  of  an  intended  sale  of  the  bankrupt's  property  by  the  assignee, 
who  fail  to  exercise  proper  diligence  to  protect  their  own  interests, 
must  bear  the  loss  occasioned  by  their  neglect. 

Hills  vs.  Alden,  299-^ 

69.  A  creditor  of  a  bankrupt,  having  full  knowledge  of  the  cir- 
cumstances of  a  sale  of  the  bankrupt's  estate  by  the  assignee,  who 
silently  allows  the  puixihaser  to  dispose  of  the  same,  and  knowingly 
receives,  without  objection,  a  dividend  from  the  proceeds  of  such 
sale,  cannot  avoid  the  same  for  fraud  and  collusion. 

Hills  vs.  Alden,  299-». 
See  Assets,  12,  13.    Assignee,  21.    Register,  50,  51. 
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Set-off. 

60.  A  non-negrotiable  demand  against  a  baukrupt,  purchased  by  his 
debtor  before  bankruptcy  proceedings,  but  after  his  insolvency, 
cannot  be  offset  either  at  law  or  in  equity  by  the  debtor  against  his 
negotiable  note  payable  to  the  bankrupt  and  held  by  his  assignee, 
when  the  assets  are  insufiQcient  t^  pay  the  bankrupt's  liabilities  in 
full.  Rollins  vs.  Twiichell,  6(M. 


BILL  OF  LADING. 

61.  A  bill  of  lading*,  reciting,  "two  cases  sewing  machines  shipped 
in  good  order  and  condition;  quantity,  condition  and  contents  un- 
known; not  accountable  for  breakage,"  is  evidence  of  the  good 
external  condition  of  the  cases  when  received  by  the  carriei*,  and 
casts  the  burden  upon  the  owner  to  prove  that  an  injury  to  the 
machines  resulted  from  the  negligence  of  the  canier. 

The  Moravian^  157-J. 

62.  The  fact,  that  the  cases  were  in  good  order  when  received 
and  broken  when  delivered,  raises  the  presumption  that  they  met  with 
injury,  while  in  the  possession  of  the  carrier,  damaging  their  contents. 

The  Mora-oian,  157-». 

63.  Evidence,  showing  that  the  injury  would  not  have  resulted  in  the 
common  course  of  events,  with  proper  care,  in  the  absence  of  expla- 
nation, proves  it  to  have  been  caused  by  negligence. 

The  Moravian^  157-*. 

64.  Shippers  of  merchandise  of  large  experience,  in  absence 
of  evidence  to  the  contrary,  are  presumed  to  use  the  best  method  of 
packing  the  same  to  be  carried  over  land  or  upon  the  sea. 

The  Moravian,  157-*. 

65.  Clean  bills  of  lading,  for  the  carriage  of  goods  between  ports 
where  no  usage  to  the  contrary  exists,  require  the  cargo  to  be  stowed 
under  deck.  The  Gov.  Carey,  487-^ 

CARGO. 

66.  Cargo  stowed  on  deck  in  violation  of  a  contract  is  at  the  vessel's 
risk,  unless  clearly  shown  that  it  would  have  been  destroyed  if  it  had 
been  loaded  below  deck.  The  Gov.  Carey,  487-*. 

See  Shipwreck,  215,  216,  217. 


CARRIER. 

67.  A  carrier,  in  the  absence  of  special  contract,  may  demand  and 
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recover  a  reasonable  sum  as  freight  for  the  transportation  of  mer- 
chandise and  no  more.  Harvey  vs.  G.  T,  Ky  Co,,  124-^. 

See  Bill  of  Lading,  61-65. 


COLLISION. 

68.  In  cases  of  oollisiODy  when  both  vessels  are  in  fault,  the  damages 
are  divided.  The  Sea  Breeze,  510-*. 

69.  A  steamer,  descending  a  river  at  so  great  speed  as  not  to  be 
able  after  rotinding  a  headland  to  avoid  other  vessels  suddenly 
revealed  to  view,  or  in  not  keeping  a  sharp  lookout  to  obsfirve  them 
at  the  earliest  moment  possible,  or  in  not  shaping  her  course  promptly 
when  they  are  first  seen  so  as  to  avoid  them,  is  at  fault,  and  liable  for 
damages  by  collision  with  any  such  vessel  while  holding  her  course. 

TJie  Cambridge,  109-J. 

70.  A  vessel  sailing  close-hauled,  upon  being  overtaken  by  another 
sailing  the  same  course  slightly  to  windward,  is  at  fault  by  luffing  so 
as  to  cause  collision.  The  Hortemna,  141-^. 

71.  The  overtaking  vessel  must  keep  clear ;  but  has  a  right  to  assume 
tliat  the  forward  vessel  will  hold  her  course.     The  Hortensia,  141-*. 

72.  The  rule,  that  the  testimony  of  those  on  a  vessel  should  pre- 
vail as  to  what  takes  place  on  board  her,  does  not  obtain  in  all  cases. 

The  Uortensia,  141-». 

73.  The  testimony  of  the  respective  owners  of  colliding  vessels 
being  manifestly  untrue,  the  court  considered  the  testimony  of  a 
competent  witness,  who  saw  the  collision  from  the  land,  the  most 
reliable  evidence.  The  M.  M,  Chase,  270-^. 

74.  Colliding  vessels,  sailing  with  a  north  wind,  one  a  course  east  by 
north  within  seven  points  of  the  wind,  and  the  other  west  by  north 
two  points  free,  are  neither  close-hauled.     The  M.  M.  Chase,  270-*. 

75.  Vessels  so  sailing  approaching  each  other  end  on  and  in  danger 
of  collisioi),  one  upon  the  port  tack  and  the  other  upon  the  star- 
board tack,  should,  under  rule  XYI,  both  seasonably  port  their 
helms.  The  M,  M,  Chase,  27(M. 

76.  Those  in  charge  of  vessels  so  approaching  each  other  have 
a  right  to  presume  that  rule  XVI  will  be  seasonably  complied  with; 
and  if  one  vessel  puts  her  helm  aport  soon  enough  to  avoid  a 
collision  if  the  other  should  do  the  same  at  the  same  time,  lahe  is 
blameless;  and  if  a  collision  ensue,  for  failure  to  so  port  the  helm, 
the  vessel  failing  to  do  it  would  be  in  fault,  and  liable  for  the 
damages.  The  M.  M.  Chase,  270-*. 
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77.  If  vessels  approacliin^  in  opposite  directions  on  courses  diverg- 
ing two  points,  neither  being  close-liauled,  are  not  governed  by  rule 
XVI,  the  vessel  on  the  port  tack  mast  keep  clear  of  the  vessel  on 
the  starboard  tack.  The  M,  M.  Chase^  270-^. 

78.  In  cases  of  collision,  when  there  is  a  great  conflict  of  testimony, 
courts  of  admiralty  are  governed  by  such  undisputed  leading  facts 
as  exist  in  the  case.  The  Freddie  L.  Porter^  416-'. 

79.  In  such  cases,  when  the  injured  vessel  is  abandoned  and  afterward 
lost,  it  is  snf&cient  to  prove  that,  at  the  time,  her  condition  appeared 
desperate.  The  Freddie  L.  Porter,  416-*. 

80.  Admissions  of  a  crew  of  a  colliding  vessel,  made  after  the  collision, 
are  of  little  weight  in  determining  disputed  facts. 

The  Freddie  L.  Porter,  416-*. 

81.  Damasres  in  cases  of  collision  where  the  injured  vessel  is  with- 
out fault  and  is  totally  lost,  and  was  employed  in  performing  an  exist- 
ing contract,  may  include  both  the  value  of  the  vessel  and  the  net 
amount  her  owners  would  have  received  for  the  completion  of  the 
contract  from  the  time  of  loss.  The  Freddie  L.  Porter,  416-^. 

82.  A  vessel  runningr  f  r^M),  in  a  clear  night,  under  a  three  knot  breeze, 

upon  a  smooth  sea,  is  bound  to  keep  clear  of  an  approaching  vessel 

close-hauled  with  lights  properly  set 

The  Freddie  L.  Porter,  416-^. 

Lookout. 

83.  A  lookout  must  be  kept  to  apprise  the  man  at  the  helm  of  approach- 
ing vessels.  The  3f.  M.  Chase,  270-*^. 


CONSPIRACY. 

84.  A  conspiracy  to  obstruct  the  mail  in  violation  of  R.  S.,  f 
8905,  is  a  violation  of  §  5440  as  a  conspiracy  to  commit  an  offense 
against  the  United  States.  United  States  vs.  Stevens,  164-^. 

85.  An  intention  to  obstruct  the  mail  flows  from  an  unlawful 
act  that  so  operates,  although  its  primary  object  was  to  accomplish 
another  purpose.  United  States  vs.  Stevens,  164-*. 

80.  Upon  prima  facie  proof  of  a  conspiracy,  the  acts  and  declar- 
ations of  each  conspirator  are  competent  evidence  to  go  to  the  jury 

npon  the  trial  of  any  one  of  them. 

United  States  vs.  Stevens,  164-^. 

87.  The  jury  must  be  first  satisfied  of  a  common  design,  confed- 
eration and  purpose,  before  the  acts  and  declarations  of  one  particir 
pating  are  competent  evidence  against  a  confederate  to  prove  the 

scope  and  purpose  of  the  conspiracy. 

United  States  vs.  Stevens,  164-*. 
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CONSULS. 

8S.  Consalar  BgeoiM  of  the  United  States,  in  law,  represent  the  con- 
suls to  whom  they  are  subordinate.  Gould  vs.  Staples,  6I8-1. 

80.  Masters  of  American  Teasels  are  required  to  deposit  their  ship's 
papers  with  the  American  consul  or  bis  representative  at  every 
foreign  port  where  the  vessel  arrives,  if  there  be  such  officer  found  at 
the  port;  and  each  such  additional  port,  subsequent  to  the  first 
foreign  port  that  is  entered  in  the  course  of  the  voyage,  is  an  arrival 
at  a  foreign  port  Oimld  vs.  Staples,  518-*. 

90.  The  master^  in  a  foreign  port,  should  remain  on  board  his  ship. 
His  first  duty  is  to  the  ship,  her  cargo  and  his  crew ;  and  be  is  not 
required,  unreasonably,  to  leave  his  ship  and  go  to  a  neighboring 
port  to  deposit  the  ship's  papers  in  the  consulate  there,  even  upon 
notice  so  to  do  from  the  consul.  Oould  vs.  Staples,  51S-'. 

01.  The  penalty  imposed  by  act  of  Congress  for  not  depositing  ship's 
papers  with  the  consul,  in  such  case,  cannot  be  enforced. 

Oould  vs.  Staples,  518-^. 


CONTRACT. 

02.  One,  employed  to  work  a  day,  cannot  lawfully  quit  work 
before  the  day  is  done.  United  States  vs.  Stetens,  164-^. 

08.  An  engrine  driver  employed  by  the  day,  to  daily  make  a 
particular  run,  cannot  lawfully  quit  before  the  run  is  made. 

United  States  vs.  Stevens,  164-^^. 

04.  A  eontracty  fixed  and  definite  as  to  when  a  cargo  shall  be  loaded 
on  board  a  vessel,  is  not  subject  to  any  rules  of  a  third  party,  who  is 
to  furnish  the  cargo,  as  to  loading  vessels  in  turn. 

Andenreid  vs.  Woodward,  432-^. 

'96.  An  order,  * 'please  ship  me  at  once  25  bbls.  same  whiskey  I  had 
before,"  is  an  order  for  a  cash  sale.  Madduz  vs.  Usher,  261-*. 

06.  A  reply,  "please  find  enclosed  our  invoice  for  25  pkgs.,  shipped 
yon  this  day  as  ordered,  also  our  draft  for  amount  of  invoice  which 
please  accept  and  return,"  is  not  an  acceptance  of  such  order,  but  a 
proposed  sale,  upon  condition  that  the  draft  be  first  accepted ;  and 
the  person  giving  the  order,  after  notice  of  the  condition  imposed » 
can  acquire  no  title  to  the  goods  afterwards  received,  unless  the  pro- 
posed condition  is  complied  with.  Maddux  vs.  Usher,  261-*. 

07.  The  fact  of  forwarding:  the  goods  before  compliance  with  the 
terms  of  sale  by  the  purchaser  is  not  necessarily  a  waiver  of  the 
conditions  of  sale.  Maddux  vs.  Usher,  26M. 
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06.  It  is  a  question  of  fact  for  the  Jury  to  say  ander  all  the  cir- 
oumstancea,  whether  the  vendor  so  conducted  as  to  waive  condi- 
tions of  sale,  that  he  may  have  imposed*    Maddux  vs.  U^ker,  261-*. 


CORPORATIONS. 

90.  The  presence  of  an  alien  corporation  in  a  state  other  than 
that  of  its  creation  may  be  established  by  acts  and  conduct  in  busi- 
ness transactions.  Cummings  vs.  G.  T.  R^y  Co,,  101 -'. 

100.  The  defendant  corporation  is  proved  to  be  present  in  the  dis- 
trict of  Maine,  from  operating  a  railroad  therein  under  a  lease  ratified 
by  the  Legislature  of  the  State. 

Cumminga  vs.  O.  T.  B'y  Co.,  101-*. 

101.  Jurisdiction  of  an  alien  corporation  by  the  federal  courts, 
at  the  suit  of  an  inhabitant  in  the  district  where  the  suit  is  brought, 
may  be  gained  by  proof  that  the  corporation  is  present  by  its  officers 
or  agents,  transacting  its  business  within  such  district. 

Cumminga  vs.  G.  T.  R*y  Co.,  lOM. 


CUSTOMS. 

102.  Merchandise  subject  to  duty,  mixed  with  other  goods  upon 
which  the  duties  have  been  paid  at  an  earlier  place  of  entry,  imported 
by  vessel  without  invoice  and  consular  certificate  and  without  entry 
on  the  manifest,  under  the  false  pretence,  that  the  duties  on  it  have 
also  been  paid,  and  that  it  was  protected  as  in  transit  by  the  same 
manifest,  persisted  in  until  the  fraud  is  discovered,  when  the  duties 
are  tendered,  is  subject  to  seizure  and  forfeiture  under  the  revenue 
laws.  United  Statea  vs.  Hheepskinaf  894-^. 

lf>8.  Such  merchandise  on  board  a  foreign  vessel  at  a  wharf  in  East- 
port,  Maine,  is  imported  into  this  country  so  as  to  become  subject 
to  our  laws ;  and  for  their  violation  the  same  may  there  be  seized. 

United  Statea  vs.  Skeepakina,  894-*. 

104.  Those  packages  only  in  which  the  goods  intended  to  be  smuggled 
were  contained  are  liable  to  forfeiture  and  not  the  whole  invoice. 
These  are  not  so  liable  unless  the  court  is  satisfied  that  there  was  an 
intent  to  defraud  by  importing  them;  nor  then,  if  the  officers,  after 
seizure,  have  distributed  the  goods  so  that  it  cannot  be  told  in  what 
packages  the  goods  intended  to  be  smuggled  were  placed. 

United  Statea  vs.  Sheepakina,  894-*. 

• 

106.  The  carrying  of  salt  by  a  fishing  vessel  to  the  bay  of  Chalenr  and 
bringing  the  same  to  the  port  of  departure  and  there  landing  the 
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same  is  not  bringing  goods  from  any  foreign  port  or  place  in  Tiola- 
tion  of  §  50)  of  the  act  of  1799,  even  though  the  vessel  touched  at  a 
foreign  port  near  the  bay  of  Chaleur  for  wood  and  water. 

The  E,  K,  Dresser,  849-^. 


DAMAGES. 

106.  The  measure  of  damages,  for  the  refusal  of  a  carrier  to  trans- 
port freight  at  an  agreed  price,  is  the  difference  in  value  of  the  same 
at  the  ports  of  shipment  and  delivery,  less  the  agreed  freight  and 
other  necessary  charges  of  transportation. 

Harney  vs.  G,  T,  Ky  Co.,  124-J. 

107.  The  damages,  for  breach  of  a  charter  by  the  shipper,  is  the 
difference  between  the  price  stipulated  and  the  freight  that  could  be 
obtained  for  the  same  voyage  by  reasonable  diligence. 

Jordan  vs.  Eaion,  236-*. 

108.  The  measure  of  damages  for  not  transporting  unmanufactured 
lumber  from  a  foreign  country  into  the  United  States,  intended  for 
specific  manufacture  here  by  the  owner,  is  the  price  that  the  same 
would  bring  at  the  place  of  delivery  when  so  manufactured,  less  its 
cost  including  transportation,  with  interest  from  the  time  of  the 
refusarto  so  transport  the  lumber.    Harney  vs.  G,  T,  R*y  Co.,  250-^. 

See  Collision,  68,  81. 


See  Fire  Insurance,  134. 


EQUITY. 

109.  Where  there  is  equal  equity,  the  law  m  ust  prevail ;  and  equality 
is  equity.  Rollins  vs.  Twitchell,  60-'. 

110.  Relief  in  equity  cannot  be  had,  in  Maine,  to  remove  a  cloud  from 
the  title  to  land,  caused  by  an  invalid  levy,  inasmuch  as  a  plain, 
adequate,  and  complete  remedy  at  law  is  provided  by  R.  8.  of  Maine, 
c.  104,  §  6.  Gray  vs.  Call,  242-1. 

111.  Equity  courts  will  refuse  relief,  when  the  rights  of  parties 
who  cannot  be  subjected  to  the  jurisdiction  of  the  court  are  so 
bound  up  in  the  subject  matter  of  the  suit  and  relief  sought,  that  a 
decree  would  afford  no  protection  to  some  of  the  parties  in  court, 
and  would  not  bar  a  future  suit  against  them  touching  the  same  sub- 
ject matter  by  the  absent  parties.       StenchJUld  vs.  Bobinson,  381-^. 

112.  A  defendant  in  a  suit  at  law,  having  allowed  a  judgment  to  be 
rendered  against  himself  upon  the  plaintiffs'  stipulation  to  satisfy 
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and  discharfs^e  the  same  upon  the  performance  of  certain  acts  by 
the  defendant,  has  no  relief  in  equity  from  that  judgment  but  by 
the  terms  of  the  stipulation.  Goodwin  vs.  Cartwrightj  840-^. 

113.  If  such  stipulation  is  to  become  operative  only  upon  the  per- 
formance by  the  obligee  of  certain  conditions  precedent,  which  are 
impossible,  in  the  absence  of  fraud,  it  is  his  fault,  and  he  must  abide 
the  condition  of  the  bond.  Ooodwtn  vs.  Cartwrightf  34(M. 

114.  If  tlie  condition  is,  to  satisfy  a  judgment  against  the  obligee 
when  he  shall  assign  to  the  obligor  two  claims  of  his  own  against  the 
United  States  then  pending  in  the  Court  of  Claims,  and  the  obligee 
did  not  have  such  claims  pending  in  that  court,  he  cannot  enforce 
the  obligation,  because  he  voluntarily  inserted  a  condition  precedent 
impossible  for  him  to  perform.  Ooodwin  vs.  Cartwright^  84(M. 

115.  In  such  case,  the  obligee  can  have  no  remedy  in  equity. 

Ooodwin  vs.  Cartroright,  340-*. 

116.  One  respondent  in  eqaity  may  have  the  cause  dismissed, 
although  the  orator  contends  for  a  dismissal  without  prejudice,  he 
having  made  a  valid  assignment  of  the  same  to  such  respondent. 

Sutherland  vs.  Straw,  323-^. 

117.  An  order  from  the  assured  to  the  company,  requesting  pay- 
ment of  a  specified  sum  to  the  holder  from  the  amount  due  on  a 
policy  of  insurance,  is  an  equitable  assignment,  and  will  be  upheld 
in  equity.  Union  Ins.  Co,  vs.  Glover,  520-^. 

Subrogation. 

118.  Tlie  holders  of  commercial  paper  are  in  equity  entitled  to 
be  subrogated  to  the  rights  of  an  indorser  secured  by  a  mortgage 
from  the  maker,  when  both  the  maker  and  indorser  have  become 
insolvent  Nat,  Bank  vs.  Small,  503-^. 

110.  By  subrogration,  the  security,  given  by  the  maker  of  a  note  to  the 
indorser  or  surety,  when  both  have  become  insolvent  and  the  liability 
of  the  indorser  has  become  fixed,  in  equity,  may  be  recovered  by  the 
holder  of  the  note  and  applied  to  its  payment. 

Matthews  vs.  Abbott,  289-^ 

See  Bankruptcy — Lien,  42. 
See  Fraud— Laches,  140. 


EVIDENCE. 

120.  Recitals  in  an  agrreenient  between  two  persons,  that  the  note  of 
one  was  received  by  the  other  in  payment  of  a  sum  that  the  former 
was  to  furnish  the  latter  to  be  used  in  his  business,  cannot  be  con- 
tradicted by  parole.  Be  Oolder,  28-^. 
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121.  Yertml  admissions,  from  the  inability  to  correctly  hear,  under- 
Btand,  remember  and  oommanicate  the  precise  conversation,  are 
nbually  anreliable  and  unsatisfactory  testimony.      Be  Goold,  35-^. 

122.  Evidence,  showingr  the  ehargres  of  a  carrier  for  freight  two 
years  previous  to  the  charges  in  controversy  for  like  freight,  is  com- 
petent upon  the  question  of  the  reasonableness  of  the  charges 
demanded,  when  the  costs  of  transportation  meantime  have  not 
increased.  Harvey  vs.  G.  T.  B^y  Co.,  124-*. 

128.  To  determine  the  truth  from  contradictory  statements,  the 

court  will  consider  which  statement  is  the  more  probable,  aided  by 

such  corroborative  evidence  as  there  may  be. 

Jordan  vs.  Eaton,  280-^. 

124.  Quaere,  whether  the  certified  copy  of  a  custom  house  record  of  an 
enrollment  of  a  vessel,  reciting  *'that  one  of  the  respondents  made 
oatli  in  December  1869,  that  he  owned  one-sixteenth  of  a  vessel,**  is 
competent  evidence  to  disprove  his  alleged  ownership  of  three- 
fourths  of  the  same  vessel  in  April,  1871. 

WisweU  vs.  Jarms,  402-^. 

126.  Such  copy,  if  received,  is  not  sufficient  alone  to  falsify  the  sworn 
statements  of  both  respondents  upon  the  point. 

WisweU  vs.  Jarvi8,  492-*. 

126.  Copies  of  deeds,  other  than  deeds  of  real  estate,  are  inadmissible 
in  Maine  to  prove  their  contents.  WUioell  vs.  Jarvis,  492-^ 

127.  A  deed  of  part  of  a  Tessel  in  1867,  from  one  of  the  respondents, 
would  not  disprove  his  ownership  thereof  in  1871,  sworn  to  by  both 
respondents.  Wiswell  vs.  Jarvia,  492-*. 


EXECUTIONS. 

128.  Executions  that  have  been  returned  satisfied  by  levies  upon  real 
estate  may  be  renewed  on  scire  facia^t,  upon  proof  that  the  creditor 
took  nothing  by  the  levies.  United  State$  vs.  Poole,  458-^. 

129.  A  debtor,  having  couTcyed  the  land  levied  upon  prior  to  its 
seizure  upon  execution,  will  not  be  permitted  to  show  that  his  con- 
veyance was  fraudulent,  to  defeat  a  renewal  of  the  execution  on  scire 
faciae.  United  States  vs.  Poole,  458-*. 


FIRE  INSURANCE. 

180.  An  insurance  company,  by  making  specific  objections  to  a  proof 
of  loss,  waives  all  other  objections  thereto  of  which  it  had  knowledge. 

Thompson  vs.  L.  L.  d  O,  Ins.  Co.,  868-^. 
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131.  The  involuntary  omission  of  an  existini?  mortganre  from  a 
proof  of  loss  is  immaterial. 

Thompson  vs.  L,  L,  &  G.  Ins,  Co,,  86d-^. 

192.  Incendiary  threats  made  so  lonf?  prior  to  the  insurance  as  not  to 
increase  the  hazard,  if  concealed,  will  not  avoid  the  policy. 

Thompson  vs.  L,  L,  d  G,  Ins,  Co.,  86M. 

133.  Stipulations  in  a  policy  of  insurance,  not  required  by,  or  con- 
forming to  the  statutes  of  Maine,  may  be  disreprarded,  for  they  are 
void.  Thompson  vs.  X.  X.  d  G,  Ins.  Co.,  368-*. 

134.  Under  a  policy,  restricting  the  damages  to  the  cost  of  replac- 
ing the  property  destroyed  less  its  depreciation  from  use,  <&c.,  the 
assured  should  be  indemnified  for  his  actual  loss ;  and  the  value  of 
buildings  and  land  prior  to  the  fire,  less  the  value  of  the  land  after 
the  fire,  will  not  give  such  indemnity. 

Thompson  vs.  X.  X.  4t.  G.  Ins.  Co.,  863-^. 

185:  The  examination  of  an  assured  who  claims  loss  by  fire, 
under  an  insurance  policy,  stipulating  that  he  ''shall,  if  required, 
submit  to  an  examination  under  oath  by  any  person  appointed  by 
the  company,  and  subscribe  thereto  when  reduced  to  writing," 
should  be  written  by  a  disinterested  magistrate,  and  not  by  the  agent 
of  the  company.  Shaw  vs.  Scottish  Com,  Ins,  Co,,  246-^. 

136.  Such  examination  taken  at  a  late  hour  of  night,  when  the  assured 
is  unwell,  and  written  by  the  agent  of  the  company,  carries  with  it 
a  suspicion  that  it  may  not  fairly  state  the  whole  truth. 

Shaw  vs.  Scottish  Com.  Ins.  Co.,  246-^. 

137.  Falsehood  and  fraud  by  an  assured  in  his  proof  of  loss  required 
by  a  policy  of  fire  insurance,  containing  the  usual  provision  that 
such  fraud  shall  invalidate  the  policy,  bar  his  suit  upon  the  policy, 
and  when  proved  upon  the  trial,  require  the  court  to  set  aside  any 
verdict  in  favor  of  the  assured. 

Shaw  vs.  Scottish  Com.  Ins.  Co.,  246-^. 

See  Equity,  117, 


FRAUD. 

188.  The  release  of  a  judgment,  procured  by  false  representations 
of  the  debtor's  interest  in  real  estate,  may  be  avoided,  and  the  judg- 
ment may  be  revived  upon  the  discovery  of  the  fraud  and  the  exer- 
cise of  reasonable  diligence  to  discover  it  and  to  revive  the  judg- 
ment, if  the  amount  received  in  satisfaction  of  it  be  tendered  back  to 
the  debtor.  Benssellaer  vs.  Kelly,  87-*. 
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139.  It  is  fraud  at  common  law  for  one  partner  to  convey  to  his 
copartner  all  the  interest  of  the  former  in  the  partnership  assets, 
when  both  are  actuated  by  the  double  motive  to  protect  the  property 
conveyed  from  threatened  attachment  and  to  avoid  a  disturbance  of 
the  firm  business.  Burrill  vs.  Lawry,  22M. 

Laches. 

140.  Laches  will  not  be  imputed  to  the  jud^^ment  creditor  for  not  know- 
\n^  the  contents  of  papers  showing  the  fraud  and  on  file  in  the  pro- 
bate office,  in  the  estate  of  the  pereon  who  fraudulently  concealed 
the  title;  nor  from  heaiing  rumors  touching  the  actual  ownership 
of  the  property,  when,  upon  inquiry  of  both  parties  to  the  fraud,  no 
information  was  obtained  and  the  records  of  deeds  gave  none;  nor 
from  the  delay  of  nearly  a  year  after  the  fraud  was  discovered  in 
making  the  tender  to  the  debtor's  executor;  nor  from  a  further  delay 
of  nearly  eight  months  in  bringing  suit. 

Bena^ellaer  vs.  Kelley,  87-*. 


HUSBAND  AND  WIFE. 

141.  An  agreement  between  husband  and  wife,  that  upon  his 
death  she  should  have  all  of  his  estate  for  the  use  of  herself  and 
children,  does  not  impose  a  legal  liability  upon  the  husband,  nor 
constitute  him  in  law  the  debtor  of  his  wife,  nor  afford  any  legal 
support  to  a  conveyance  of  his  property  to  his  wife,  made  in  per- 
formance of  such  agreement.  Wiavoell  vs.  JarviSt  4d2-*. 

142.  A  voluntary  conveyance  of  property  from  the  husband  to  the 
wife  is  prima  facie  fraudulent  as  to  creditors;  but,  the  fraud  in  such 
case,  is  a  question  of  fact,  and  may  be  disproved. 

WUtwell  vs.  Jarvls,  492-^. 

143.  A  voluntary  conveyance  of  a  house,  worth  $5,000,  to  the  wife 
from  the  husband  acting  in  good  faith  toward  all  his  creditors, 
and  then  owing  $8,000  and  possessed  of  personal  property  valued  at 
four  times  that  amount,  which  was  subsequently,  by  misfortune  and 
without  bis  fault,  lost,  is  a  reasonable  and  proper  provision  for  the 
wife  and  her  family,  and  is  valid  against  existing  creditoro. 

WifftoeU  vs.  Jarvis^  492-^. 

144.  Under  the  R.  S.  of  Maine,  1871,  c.  61»  §  1,  which  declares 
that  property  conveyed  by  the  husband  to  his  wife  without  valuable 
consideration  may  be  taken  as  the  property  of  the  husband  for  his 
debts  contracted  prior  to  such  conveyance,  it  must  appear  that  such 
conveyance  was  fraudulent  as  to  creditore,  before  such  property  can 
be  so  taken.  Wutwell  vs.  Jarvis,  492-^. 
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INDICTMENT. 

145.  The  federal  .courts  have  jurisdietion  only  of  crimes  and 
offenses  created  by  acts  of  Congress  and  when  conferred  by  statutes 
of  the  United  States.  United  States  vs.  Swett,  31(M. 

146.  An  indictiuenty  charging  a  conspiracy  to  have  a  bankrupt  account 
for  his  property  by  falsely  pretending  that  he  had  given  a  valid  mort^ 
gage  thereon  to  secure  a  consideration,  a  part  of  which  he  should 
falsely  pretend  to  have  been  stolen,  sets  out  an  offense  under  §  5440 
of  R.  S.  as  a  conspiracy  to  attempt  to  account  for  property  by  ficti- 
tious losses.  U7iited  States  vs.  Swett,  81(M. 


INSOLVENCY. 
See  Bankruptcy, — insolvent  Trader,  87. 

JUDGMENT. 

See  Bankruptcy, — Assignee,  le. 
See  Fraud,  138. 

JURISDICTION. 
See  United  States  Courts,  234,  235,  237, 


LEVIES. 

147.  A  levy  is  held  to  take  effect  from  the  date  of  an  attachment,  when 
it  appeared  from  the  whole  record  that  the  land  levied  upon  was  the 
same  that  had  been  attached,  even  though  the  officer*s  return  upon 
the  execution  did  not  disclose  the  fact. 

Mattocks  vs.  FarringtoUf  831-^. 


LIFE  INSURANCE. 

148.  The  assigrnment  of  a  policy  of  life  insurance  to  secure  a 
bona  fide  loan  thereon  is  valid.  Re  Savoy  er,  153-^. 

149.  The  lapsing:  of  a  policy  for  non-payment  of  premiums  due  after 
the  commencement  of  bankrupt  proceedings  does  not  defeat  the  title 
of  the  assignee  to  the  policy.  Re  Sawyer,  153-*. 
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160.  A  policy  of  life  insurance  is  subject  to  a  lien  in  favor  of  crediton 
under  §  05  of  chap.  50  of  R.  S.  of  Maioe,  1871,  for  the  excess  of  pre- 
mium over  $150  per  year  paid  by  the  debtor  for  two  years. 

Be  Jordan  S  Blake,  362-^. 

151.  A  quarterly  payment  amounting  to  less  than  $150  will  not  sub- 
ject the  policy  to  such  lien.  Be  Jordan  A  Blake,  362A 


MARITIME  LIEN. 

152.  The  mate  and  cook  of  a  porgy  steamer  employed  for  the  fishing 
season  at  stipulated  wages  have  a  maritime  lien  upon  the  vessel 
therefor.  The  Helen  M.  Pierce,  205-^. 

153.  A  maritime  lien  for  wages  is  not  lost  by  taking  the  owner'i 
note  on  time  in  settlement,  when  the  circumstances  rebut  the  pre- 
sumption of  payment  and  an  intention  to  discharge  the  lien;  or 
when  fraud  is  practiced,  or  material  facts  are  concealed  by  the 
owner.  The  Helen  M,  Pierce,  2(»-*. 

154.  In  the  absence  of  fraud  or  concealment  of  the  true  state 
of  affairs,  the  taking  of  such  note  operates  as  an  extension  of  the 
time  of  payment.  The  Helen  M.  Pierce,  206-^. 

155.  A  minor*  employed  on  such  steamer  by  the  master  at  all-work, 
has  a  lien  for  his  wages,  even  though  the  owner  is  authorised  by  the 
sharesmen  to  retain  from  their  shares  his  wages. 

The  Helen  M.  Pierce,  205-i 

156.  A  maritime  lien  attaches  in  favor  of  carpenters  for  services  in 
lining  a  vessel  to  prepare  her  for  receiving  cargo. 

The  Emma  V.,  874-^. 

157.  Tlie  crew  of  a  steamer,  comprised  of  sharesmen  and  striken 
engaged  in  porgy  fishing,  have  a  maritime  lien  upon  the  vessel  fbr 
their  wages,  but  the  master  does  not.         The  Orace  Darling,  278-^. 

158.  Sucli  creWy  upon  being  refused  payment  for  their  services  at  the 
time  agreed  upon,  may  enforce  their  lien  upon  the  vessel  before  their 
term  of  service  has  expired.  The  Grace  Darling,  278-'. 


MARRIED  WOMEN. 

150.  A  married  woman,  who  authorises  her  husband  to  sign  her 
name  to  articles  of  copai*tnership  between  herself  and  others,  is 
bound  thereby.  Be  Berryman  <fi  Co,,  293-i. 

160.  Wlien  sucb  articles  limit  the  copartnership  to  one  year,  mean- 
time giving  the  husband  authority  to  act  for  his  wife,  a  continuance 
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of  the  business  thereafter  by  the  huAband  in  the  name  of  his  wife 
with  one  of  the  copartners  as  a  new  firm,  without  the  knowledge  or 
authority  of  the  wife,  will  not  make  her  a  copartner  ia  the  new  firm. 

Be  Berrymaa  d  Co,,  293-^. 


MASTER  AND  SERVANTS. 

161.  It  is  lawful  for  employes,  without  any  illegal  purpose,  to 
quietly  and  peaceably  leave  the  service  of  their  employer  by  con- 
certed action  at  a  given  time,  so  long  as  they  do  not  violate  any  con- 
tract to  remain  longer.  United  States  vs.  Stevens,  164-^. 

162.  It  is  unlawful  for  employes,  whose  employment  is  at  an  end, 
to  combine  to  induce  others  to  quit  the  same  service  at  the  same 
time,  but  before  their  employment  has  expired. 

United  States  vs.  Stevens,  164-^ 

See  Contract,  92. 


MINOR. 

168.  A  minor  may  recover  his  wages  as  seaman  upon  a  libel  promoted 
by  his  father  as  prochein  ami,  where  the  father  has  agreed  that  the 
son  may  receive  his  own  wages.  The  Grace  Darling,  279-^ 


MORTGAGE. 

164.  A  mortgragre  of  a  mill  covers  machinery  afterwards  purchased 
and  put  into  the  mill.  lie  Holland,  9(M. 

165.  A  chattel  mortgage  negligently,  but  without  fraud,  withheld 
from  record  until  the  mortgagor  becomes  insolvent  is  valid. 

NaL  Banks  vs.  Small,  608-^. 

166.  Chattels  subsequently  acquired*  stipulated  to  be  conveyed  by 
such  mortgage,  in  equity  pass  to  the  mortgagee. 

Nat,  Banks  vs.  Small,  603-*. 


NATIONAL  BANKS. 

167.  National  banks  may  hold,  under  §  5187,  of  R.S.,  real  estate  security 
acquired  by  subrogation  to  the  rights  of  an  indorser,  as  acquired 
subsequent  to  the  loan.  Matthews  vs.  Abbott,  289-*. 
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NEGLIGENCE. 

108.  A  railway  company  managringr  its  trains  by  telegrrapbf 

failing  to  provide  a  suitable  tele^aph  line,  so  equipped  with  tele- 
graph stations  and  operatives  as  to  properly  and  safely  control  the 
movement  of  its  trains,  is  guilty  of  negligence,  and  responsible  to 
one  of  its  train  servants  for  injuries  sustained  thereby. 

Walker  vs.  -O.  T,  R'y  Co.,  CO-i. 

169.  A  railway  company,  gruilty  of  neg:lig:ence  that  caused  an 
injury  to  a  servant,  cannot  defeat  his  action  for  damages  by  showing 
that  a  fellow  servant  was  also  guilty  of  negligence  in  the  premises. 

Walker  vs.  O.  T.  R'y  Co.,  96-^. 

170.  The  defendant  by  its  rule,  entitled:  ^'General  orders  to 
engineers,"  providing,  *'no  person  *  *  shall  be  allowed  to  ride  on 
the  engine  witliout  the  permission  of  the  *  *  engineer,"  placed 
in  the  hands  of  its  engine  driver,  authorized  him  to  permit  the 
plaintiff's  intestate  to  ride  upon  his  engine. 

WhiUhowe  vs.  Q,  T.  R'y  Co.,  19(M. 

171.  It  was  for  the  Jury  to  say,  whether  the  injury  received  by  the 
plaintiff's  intestate  while  so  riding  was  occasioned  solely  from 
causes  not  incident  to  such  exposed  position. 

Whitehouse  vs.  G.  T.  ICy  Co.,  190-'. 

172.  The  defendant  is  liable  for  injuries  received  by  plaintiff's 
intestate,  white  in  the  exercise  of  due  care  and  so  lawfully  riding 
upon  its  engine  running  on  schedule  time  with  the  right  of  way 
and  carefully  and  properly  mannged  and  controlled,  occasioned  by 
collision  with  another  of  its  engines,  wrongfully  and  negligently 
despatched  to  meet  upon  the  same  track  the  engine  upon  which  the 
plaintiff's  Intestate  was  so  riding. 

Whitehouse  vs.  G.  T.  R'y  Co.,  190-*. 

t 


NEW  TRIAL. 

173.  After  verdict  for  plaintiff ,  the  court  will  not  grant  a  new  trial 
for  defects  in  a  declaration  that  might  have  been  amended,  when 
substantial  justice  has  been  done.       Walker  vs.  G.  T.  R^y  Co.,  9M. 

174.  A  verdict  will  be  set  aside,  when  the  jury  appears  to  have  been 
influenced  by  passion,  or  prejudice,  or  unwittingly  to  have  fallen 
into  a  plain  mistake;  but  it  will  not  be  set  aside  because  it  does  not 
accord  with  the  views  of  the  court. 

tihaw  vs.  SeottUth  Com.  Ins.  Co.,  246-*. 

175.  The  verdict  of  a  Jury  will  not  be  set  aside  when  evidence  has 
been  giyen  on  both  sides,  and  it  is  satisfactory  to  the  court. 

Longfellow  vs.  Lewis,  25M. 
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176.  When  a  yerdict  has  been  rendered  for  the  plaintiff,  and  a  motion 
for  a  new  trial  has  been  filed,  and  thereafterwards  the  defendant  has 
been  summoned  as  the  plaintiff's  trustee  before  the  motion  was 
disposed  of,  the  court  will  not  dday  judfi^ment,  as  its  action  upon 
the  motion  must  be  considered  as  had  on  the  day  when  the  motion 
was  filed.  Longfellow  vs.  Lewis,  256-*. 

177.  The  hurden  rests  upon  the  party  charp:in^  misconduct  of  a 
juror  during  a  trial  to  prove  it  United  States  vs.  Swett,  311-'. 

178.  A  verdict  will  not  be  set  aside  when  a  juror  who  joined  in  it  had 
during  the  trial  indiscreetly  made  a  remark  out  of  court  showing  no 
bias,  but  only  what  impressions  he  had  received  from  the  evidence. 

United  States  vs.  Swett,  811-*. 


NOTARIES. 

179.  Notaries  public  have  authority  to  take  the  acknowledgment  of 
creditors  to  their  powers  of  attorney  to  be  used  in  bankruptcy  pro- 
ceedings. Be  McDuffee,  76-^. 

OFFICER. 

180.  The  return  of  an  officer,  stating  that  the  appraisers  who  acted 
in  making  a  levy  upon  real  estate  are  disinterested  persons,  is  conclu- 
sive evidence  of  that  fact.  Mattocks  vs.  Farrington^  38M. 

181.  Under  the  statutes  of  Maine,  the  return  of  an  officer,  stating 
that  the  land  levied  upon  by  virtue  of  an  execution  cannot  be  divided 
by  metes  and  bounds  without  damage  to  the  whole,  wherefore  he 
levied  the  same  upon  a  fractional  part  of  the  premises,  is  conclusive 
upon  the  parties  to  the  judgment  and  their  privies. 

Mattocks  vs.  Farringtonf  331-». 


PARTNERSHIP. 

182.  The  indorsement  of  a  firm,  made  by  a  partner  to  raise  money 
for  his  own  benefit,  binds  the  other  partners  when  the  firm  books 
disclose  the  entire  transaction  and  they  make  no  objection  to  it. 

Be  NorriSj  Hull  <fc  Co  ,  19-^. 

183.  A  partnership  does  not  exist  from  an  agreement  to  form  one 
in  the  future.  Be  Goold,  84-^. 

184.  An  advance  of  money  by  one  to  another  in  contemplation  of 
their  becoming  copartners  at  a  future  time  does  not  work  a  copart- 
nership. Be  Oooldf  ^4r^, 
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186.  The  condact  of  parties  alle^^ed  to  be  partaen  is  competent  oti- 
dence  to  ghow  the  copartnership.  Be  Goold,  94-^. 

186.  Conduct  to  estop  one  from  denying  that  be  was  a  partner  in  a 
business  firm  at  the  time  of  its  bankruptcy,  and  liable  for  its  debts, 
must  have  been  so  open  and  notorions  that  all  the  creditors  believed 
him  to  be  a  partner  in  the  firm,  and  were  thereby  induced  to  become 
its  creditors.  Re  Oooldy  35-^. 

See   BANKRTJPTCY,--r-Proof  of  debt,  43,  44,  46,  46,  47. 

See  Fraud,  139. 


PLEDGE. 

187.  A  creditor,  recelYlng  a  negrotiable  bond  from  his  debtor,  as 
security  for  a  loan,  without  notice  of  his  want  of  title,  acquires  a 
valid  title  to  the  same  as  against  the  true  owner. 

Be  NorriSy  HuU  A  Co.,  74-i. 


PRACTICE. 

188.  The  defendant,  by  introdncingr  evidence  in  defense, 
waived  its  request,  made  at  the  close  of  the  plaintiff's  evidence, 
that  the  court  direct  a  verdict  for  the  defendant 

Whitehouee  vs.  G.  T,  B*y  Co,,  18d-\ 


RAILWAY. 

See  Carrier,  67. 

See  Contract,  93. 

See  EviDENCB,  122. 

See  Negligence,  168, 169, 170, 171, 172. 

REASONABLE  DOUBT. 

180.  A  reasonable  doubt  is  more  than  a  captious  doubt  It  is  a 
doubt  for  which  a  reason  may  be  assigned,  not  necessarily  sufficient 
to  convince  another,  but  such  as  may  properly  influence  a  juror 
honestly  endeavoring  to  perform  his  duty. 

United  States  vs.  Stefoene,  164-^. 
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REPLEVIN. 

190.  A  vendor  may  replevy  bis  goods  from  a  IJotted  States  marshal 
who  attached  them  as  the  property  of  a  supposed  purchaser,  when 
he  has  not  complied  with  the  conditions  of  such  sale,  and  they  have 
not  been  waived.  Maddux  vs.  Usfier,  261-^. 


REWARD. 

101.  An  Informer,  under  §  11,  c.  121  of  the  R.  S.  of  Maine,  is  one  who 
first  gives  important  information  to  the  proper  authorities  that  in 
fact  leads  to  the  conviction  of  a  criminal. 

United  States  vs.  Card^  469-^. 

192.  A  prosecntory  under  that  statute,  is  one  who  procures  the  arrest 
of  the  guilty  party.  United  States  vs.  Cardy  469-*. 

198.  The  reward  given  by  statute  should  be  apportioned  by  the  court 
between  the  informer  and  prosecutor  according  to  their  respective 
merit.  United  States  vs.  Card,  469-^ 

SALE. 

See  Contract,  95,  96,  97,  98. 

SEAMEN. 

194.  The  master  of  a  vessel  is  liable  in  damages  to  a  seaman  for 
personal  injuries  inflicted  by  the  mate  in  his  presence  that  he  might 
have  prevented.  Murray  vs.  White  <fc  Hvffses,  68 1-^*. 

195.  To  the  master  alone  is  accorded  the  authority  to  punish  a  sea- 
man for  misbehavior  or  insubordination,  unless,  at  the   instant, 
necessity  otherwise  requires.       Murray  vs.  White  db  HoffseSj  63 M. 

196.  The  mate  of  a  vessel  has  no  authority  to  punish  a  seaman 
when  the  master  is  on  board,  unless  such  punishment  is  absolutely 
required  at  the  very  moment  by  the  necessity  of  the  ship's  service. 

Murray  vs.  White  d:  Hoffses,  53l-i. 

197.  A  seaman  who  has  signed  articles  and  does  not  report  for  duty  on 
board  ship  at  the  stipulated  time,  or  if  no  time  is  stipulated,  within 
a  reasonable  time,  may  be  discharged  from  further  service. 

Smith  vs.  Chase,  106-*. 

196.  Seamen  shipped  for  coastwise  voyages  are  not  amenable  to  punish- 
ment for  desertion  under  the  acta  of  Congress. 

UnUed  States  vs.  Bain,  464-*. 
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190.  The  crew  of  a  foreign  Temel  shonld  be  di»char^d  from  their 
contract  when  they  have  suffered  on  the  Toyaf^e  from  the  lack  of 
provisions  that  the  master  failed  to  provide  as  required  by  the  laws 
of  their  country,  and  are  entitled  to  recover  of  the  vessel  their  wa^i^es 
and  damages  suffered  for  lack  of  proper  food.      The  Amalia,  406-^. 


SEAMEN'S  WAGES. 

200.  Complalnto  by  seamen  for  wa^res  under  §§  4546  and  4547  of 
B.  8.  must  show  that  ten  days  have  lapsed  after  the  wages  were 
payable,  or  that  a  dispute  had  arisen  between  the  master  and  sea- 
men touching  the  same.  The  Rockie  E.  Tales,  430-^. 

201.  The  vewel  against  which  process  is  soogrht  on  such  com- 
plaint should  be  within  the  district  at  the  time  of  hearing. 

The  Bockie  E.  YaUe,  4d(M. 

202.  The  master  in  such  case  had  a  right  to  appear  by  attorney  before 
the  magistrate  in  defense  of  the  claim.     The  Rockie  E.  Taten,  430-^. 

20S.  The  crew  of  a  fishing  yessel,  not  having  signed  shipping  arti- 
cles as  required  by  Title  LI,  R.  S.,  may  collect  their  shares  or  wages. 

The  Grace  Darling,  279-^ 

204.  Title  LI  of  K.  S.  does  not  apply  to  vessels  and  crews  engaged  in 
porgy  fishing.  The  Grace  Darling,  279-*. 

205.  Title  Lilly  §  4012  of  B.  S.  applies  only  to  merchant  vessels. 

The  Grace  Darling,  279-8. 

See  Maritime  Lien,  152  to  158  inclusive. 
See  Minor,  162. 


SET-OFF. 
See  Bankruptcy— Set-off,  60. 


SHIPPING. 

206.  The  master  and  part  owner  of  a  vessel,  condemned  and  sold  at 
auction  in  a  forei^  port  for  the  benefit  of  whom  it  might  concern, 
cannot  divest  the  other  owners  of  their  title  to  her,  by  either  directly 
or  indirectly  purchasing  her  himself;  but  the  other  owners,  after 
being  fully  informed  of  the  facts,  may  be  held  to  have  ratified  such 
purchase  f  ram  their  subsequent  conduct.       Glover  vs.  Amee,  47^. 
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207.  An  attorney,  under  general  authority  to  sell  and  convey  the 
property  of  his  principal,  cannot  sell  and  convey  the  same  to  his  own 
partner  to  raise  money  with  which  to  pay  a  debt  owinfi^  from  the 
principal  to  bis  firm  and  for  which  he  is  personally  liable.  A  sale, 
so  made,  is  invalid  and  inoperative.  Glover  vs.  Ames,  472-^. 

206.  Sucli  attorney,  after  receiving  a  letter  from  his  principal  giving 
specific  instructions  relative  to  the  care  and  preservation  of  a  specific 
piece  of  property,  has  no  authority  to  sell  the  same;  but,  in  that 
particular,  his  authority  is  thereby  revoked,  and  a  purchaser  of  that 
property,  having  knowledge  of  such  letter,  obtains  no  title  thereto, 
and  can  convey  none;  nor  can  he  subject  the  same,  a  vessel,  to  a 
lien  for  dockage  or  repairs  in  violation  of  instructions  in  the  letter. 

Glover  vs.  Ames,  472-8. 

209.  The  purchase  of  a  vessel,  with  a  warranty  of  title,  followed  by 
possession  and  claim  of  absolute  ownership,  is  a  waiver  by  the  pur- 
chaser of  any  previous  lien  upon  her  in  his  favor. 

•  Glover  vs.  Ames,  472-*. 

See  Cabgo,  66. 


SHIPPING  ARTICLES. 

210.  The  maritime  law  requires  that  contracts  touching  the  service 
of  seamen  should  be  in  writing.  Smith  vs.  Chase,  106-^ 

211.  The  statute  of  United  States  requiring  such  contracts  with 
the  crew  of  vessels  on  foreign  voyages  does  not  apply  to  vessels 
bound  for  the  West  Indies,  Mexico,  and  British  North  America. 

Smith  vs.  ChoMe,  IOO-2. 

212.  Shipping  articles  not  stipulating  the  time  when  service  shall 
begin  are  valid ;  and  the  service  is  to  commence  in  a  reasonable  time ; 
and  parol  evidence  is  competent  to  show  what  that  would  be. 

Smith  vs.  Chase,  lOO-^. 

213.  Shipping  articles  that  descnbe  a  voyage  ''from  Philadelphia  to 
Portland,  thence  to  one  or  more  ports  east,  if  required,  and  back  to 
a  western  port  of  discharge,  the  term  not  to  exceed  two  months," 
are  sufficiently  definite  to  be  binding,  and  are  valid  under  the  act  of 
1790  as  embodied  in  §  4520  of  the  K.  S.,  although  not  executed  in  the 
presence  of  a  shipping  commissioner,  master,  consignee  or  owner. 

United  States  vs.  Bain,  464-i. 

214.  The  shipping  act  of  June  7, 1872,  as  embodied  in  R.  S.,  so  far  as 
relates  to  coastwise  vessels,  is  repealed  by  c.  260  of  the  act  of  June 
0, 1874.  United  States  vs.  Bain,  464-^. 

89 
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SHIPWRECK. 

215.  Goods  on  deck,  not  only  are  too  much  exposed  to  loss,  but 
embarrass  the  crew  in  the  m  anagement  of  the  ship ;  and  if  disaster 
come  from  a  tardy  response  of  the  crew  in  working  ship  when  they 
are  likely  to  have  been  delayed  by  the  deck-load,  the  burden  is  upon 
the  master  to  show  that  the  deck-load  was  not  the  cause  of  the  dis- 
aster. The  Gov.  Carey,  487-^. 

216.  In  case  of  wreck  from  the  fault  of  the  master  in  carrying  cargo  on 
deck,  amounts  paid  by  the  owners  of  the  cargo  in  recovering  their 

I  property  may  be  ofiEset  against  freight  and  general  average  charges 

j  due  the  vessel.  The  Gov.  Carey,  487-*. 


217.  The  master  cannot  recover  for  sei*vices  and  expenses  in  saving 
the  cargo  from  wreck,  when  his  contract  required  its  delivery  at  port 
of  destination  as  a  pre-requisite  to  the  earning  of  freight. 

The  Gov,  Carey y  487-J. 


STATUTES. 

Statutes  of  United  States. 

Bankrupt  Act  of  1867  amended  by  act  of  1874,  (67-299-^01-303) 

R.  S.  §§  6021,  (92) ;  5044,  (85) ;  5045,  (163-164r- 
245);  5106,  (334);  5132,  (313). 

Collection  Act  op  1799,  §  50,  (349). 

Act  op  1812,  c.  129,  §  1,  (350). 
Act  of  1808,  c.  8,  §  3,  (351). 
R.  S.  §  3082,  (402). 

CoNSPiBACY  Act,  R.  S.  §  5440,  (170-171-311-312). 

Consuls,  R.  S.  §  1695,  (520);  consular  regulations  §§  17, 

179,(521). 

Merchant  Seamen  Act  of  1790,  c.  29,  §  6,  (107-285). 

Act  of  1872,  c.  322,  §  65,  (288). 

R.  S.  §§  4511,  4527,  (107);  4546,  4547,  (282- 

284-285-286-288-430);4612,  (287);4569, 

4576,  4593,  (288). 
Act  of  1874,  c.  391,  §§  12,  (405);  167,  (406); 

R.  8.  §  2864,  (405). 

R.  S.  §  4520,  (404-465). 

National  Banks,        R.  S.  §  5137,  (289-293). 

Postal  Act,  R.  S.  §  3995,  (171-174). 

Practice  Act  of  1839,  c.  36,  R.  S.  §§  737,  (386) ;  738,  (388). 

Shipping  Act  of  1872,  amended  by  act  of  1874,  c.  260,  (464-466-467). 
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Statutes  of  Maine. 

Attachment,      .    1871,  R.  S.  c.  40,  §  65,  (153) ;  c.  81,  §  59*  (244-245). 


Bonds, 
Evidence, 
Fraud, 
Levies, 


1871,  R.  S.  c.  72,  §§  15,  17,  (370). 


1871,  li.  S.  c,  82,  §  100,  (490). 

1871,  R.  S.  c.  113,  §  51,  (235). 

1871,  R.  S.  c.  76,  §  5,  {SS5). 
Married  Women,  1871,  R.  S.  c.  61,  §  1,  (403-502). 
Real  Actions,    .     1871,  R  S.  c.  104,  §  6,  (243). 


Rewards, 
Riots,   . 
Taxes, 


Towns, 


1871,  R.  S.  c.  121,  §  11,  (460). 

1857,  R.  S.  c.  123,(113). 

1841,  R.  S.  c.  14,  §§  8,  1),  act  of  18;]6,  c  72;^,  (444). 

1871,  R.  S.  c.  6,  §  45,  1857,  R.  S.  c.  6,  §  44,  act  of  1852, 
c.  272,  (454). 

1871,  R.  S.  c.  3,  §  1,  act  of  1821,  c.  113,  §  7,  (114). 


SUBROGATION, 


See  Equity,  118, 119. 


TAX  SALES. 

218.  Cabalistic  letters  and  terms,  from  lon^  usage  by  the  lep;i8lature 
of  Maine  in  tax  acts,  have  acquired  well  known  signification  and 
become  as  intelligible  and  plain  as  explicit  description  fully  written, 
and  are  sufficient  for  the  purpose  of  their  use. 

Uodfjsdon  vs.  Burlehjh^  437-^ 

210.  A  Resolve  of  the  legrislature  of  Maine,  that  declared  certain 
soldiers  should  each  be  entitled  to  a  lot  of  land  in  a  township  belong- 
ing to  the  State,  and  that  a  certificate  should  be  issued  to  each  that 
should  be  conclusive  evidence  that  the  holder  was  entitled  to  a  deed 
of  one  lot  when  surveyed,  vested  in  each  holder  an  interest  in  his  lot 
that  the  legislature  could  subject  to  taxation  at  pleasure. 

Hodgsdon  vs.  Jiurleighy  487-2. 

220.  Deeds  from  the  State  to  the  holders  of  these  certificates  did  not 
convey  to  them  their  lots  free  from  taxes  laid  thereon  after  they  bad 
received  their  certificates,  but  subject  to  liens  thereon  from  such 
unpaid  taxes.  Hodgsdon  vs.  Burleighy  437-^^ 
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221.  Chap.  60  of  the  laws  of  1848  waived  the  forfeiture  iDcurred  for 
the  noti-]>:iymont  of  t-'ixes  already  assessed,  and  allowed  the  orifnoal 
land  owner  further  time  to  redeem.     Ilodgsdon  vs.  livrUvjh,  -137-i 

222.  A  tax  sale  In  invalid,  unless  all  provisions  of  the  statute  author- 
izin<;  it  are  coro))lied  with  as  to  notice  of  sale,  description  of  the 
property  M)]d.  and  nmount  of  taxes  thereon  unpaid,  and  unless  the 
taxes  on  account  of  which  the  sale  is  made  are  lei;al  and  valid. 

Hoflf/Hdon  vs.  Burleigh,  437-*. 

22:{.  The  le|;i8lature  cannot  cure  such  defects  by  subsequent  le^s- 
I  at  ion.  Hofltjudon  vs.  Burleigh^  4:T7-^. 

224.  Federal  courts  must  follow  the  decisions  of  suite  courts  on  state 
laws  re|;u latin;;  tax  sales.  flodgndon  vs.  Burleigh,  437-^. 


TOWAGE. 

22.5.  A  tosT  with  a  tow  is  in  fault  from  attemptinfi:  a  dangerous  course 
when  a  safe  one  is  equally  convenient.  The  Sea  Breezty  olO-^. 

220.  The  master  of  a  tusr?  when  awn  re  of  danger  to  the  tow,  is  not 
excused  by  calling  to  the  master  of  the  tow  to  change  her  course; 
but,  if  possible,  is  required  to  promptly  change  the  course  of  the  tug 
under  full  head  of  steam  to  thereby  avoid  the  threatened  peril  of  the 
tow.  The  Sea  Breeze,  51<M. 

227.  A  tugr  with  a  tow  is  required  to  have  a  lookout  beside  the  master, 
acting  as  pilot  in  the  wheelhouse  and  at  the  wheel. 

The  Sea  Breeze,  51(M. 

22^.  The  master  of  the  tow  is  required  to  follow  the  guidance  of  the 
tug;  and,  when  directed  to  follow  in  the  wake  of  the  tug,  is  in  fault 
in  not  having  a  lookout  forwaixl,  charged  with  the  duty  to  observe 
whether  the  tow  does  so  follow.  The  Sea  Breeze,  5 10-*. 


TOWNS. 

221).  A  detective,  employed  by  a  town  ai^reiit  to  ascertain  what 
individuals  composed  a  mob  that  destroyed  property  for  which  the 
town  was  liable  to  make  compensation,  may  recover  of  the  town 
reasonable  compensation  for  his  services  with  interest  from  the  time 
he  demanded  paymeut  for  the  same.  Sargent  vs.  Bristol,  112-^. 
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TROVER. 

230.  Trover  will  lie  by  the  greneral  owner  of  groods  against 
another  who  had  coii verted  them  to  his  own  use,  although  a  lien 
existed  thereon  in  favor  of  a  third  party  who  had  the  immediate 
possession.  LonafeUow  vs.  LewiSt  256-^ 

231.  All  persons  aiding  to  deprive  the  true  owner  of  his  goods  are 
liable  for  their  conversion,  whether  they  profit  by  the  transaction 
or  not  Lonqfelloxo  vs.  Lewis,  256-2. 

232.  To  establish  a  conversion  of  chattels,  there  must  be  proof  of 
wrongful  possession,  or  of  exclusion  of  the  owner's  right,  or  of 
unauthorized  and  injurious  use,  or  of  wrongful  detention  after 
demand.  State  vs.  Haley,  354-^. 


TRUSTEE  PROCESS. 

283.  The  discharfire  of  a  trustee  in  an  action  at  law  at  nisi  priua,  to 
which  discharge  exceptions  are  pending  in  the  law  court,  cannot  be 
pleaded  as  a  judgment  in  bar  of  another  action. 

Robinson  vs.  Tattle  &  TUton,  T7-*. 


UNITED  STATES  COURTS. 

Circuit  Court. 

234.  It  is  a  fraud  upon  the  Circuit  Court,  for  a  citizen  of  another 
state  to  enter  an  action  upon  a  claim  in  which  he  has  no  interest 
and  which  had  been  assigned  to  him  for  the  purpose  of  giving  the 
court  jurisdiction  in  the  premises ;  and  if  objection  be  properly  made 
by  the  defendant,  such  suit  will  be  dismissed. 

Mattocks  vs.  Baker,  876-3. 

235.  In  such  case,  if  the  citizenship  of  the  parties  be  properly  alleged, 
and  judgment  be  entered  against  the  defendant  after  the  legal 
service  of  the  writ  upon  him,  his  assignee  in  bankruptcy  cannot,  in 
equity,  avail  himself  of  such  fraud  upon  the  court  to  vacate  the  judg- 
ment and  set  aside  a  levy  arising  therefrom. 

Mattocks  vs.  Baker,  376-'. 

236.  A  defective  averment  of  the  citizenship  of  parties  may  be 

amended  after  verdict.  Maddux  vs.  Usher,  261-^ 
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WITXE^S. 

2^,  Tb«  \ntHTtmt  M  wftiie«M4ni  in  the  re»alt  of  the  cause  should  be 
f^ni\Afj*A  m  j•i^' :rTO(;  of  th«  vai-i^  of  their  testimoDj. 

2^;^'  Jfirom  should  ikH  dKbelieTe  a  witness,  milesi  for  ^ood 
r^^H^fT*;  and  tti';^  moiit  determine  the  facts  ref^ardless  of  statements 
«;ith';r  of  eoansel  or  c^^art,  U ailed  StateM  fs.  Sle^tMS^  IM-'. 
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